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ERRATA. 

Midland  R.  R.  Co.  v.  Hitchcock,  280  (23),  for  "  an  actual 
breach/'  read  "  an  action  for  breach." 

Oray  v.  Gray,  282  {IJ),  for  ''  5  Stew.  Eq.  692;'  read  "  Gray 
V.  Oray,  May  Terra,  1880,  unreported.'' 


The  following  rule  was  adopted  at  the  June  Term  of  the 
Court  of  Errors  aud  Appeals : 

19 J.  No  respondent  shall  be  entitled  to  the  dismissal  of  an 
appeal  from  any  interlocutory  order  or  decree,  upon  the  ground 
that  such  appeal  was  not  made  within  the  time  limited  b}*  law, 
unless  he  shall,  within  thirty  days  after  service  of  the  petition 
of  appeal,  give  notice  of  such  objection  to  the  appellant  or  his 
solicitor,  and  shall  present  the  objection  to  the  court  .at  the  next 
term  thereafter;  and  upon  receipt  of  such  notice,  the  appellant 
shall  be  absolved  from  the  duty  of  prosecuting  the  appeal,  until 
after  the  then  next  term  of  the  court.  But  this  rule  is  not  to  be 
regarded  as  interfering  with  the  right  of  the  court  to  dismiss  an 
appeal  for  the  cause  aforesaid,  at  any  time,  upon  such  terms  as 
may  be  just. 
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NOTE. 


This  volume  6ontaiD8  the  opinions  delivered  in  the  Court  of 
Chancery  and  Prerogative  Court,  at  May  and  October  Terras, 
1881,  and  also  those  on  appeal  in  the  Court  of  Errors  and 
Appeals  at  June  and  Noveuiber  Terms,  1881. 

By  the  Chancellor's  direction,  the  opinions  in  the  following 
cases  liave  been  omitted  : 

May  Term,  1881. — Davis  v.  OgdeUy  Wells  v.  Wellsy  Whalen'» 
Case^  (Vice-Chancellor  Dodd). 

October  Term,  1881. — Hemingway  v.  McVeviU, 
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Ajizi  Dodd,  Esq.,  Vice-Chancei,lor. 


•^-^-N^KT  Joseph  et  al.,  executors  of  Meyer  Trieste,  deceased, 


V. 


Jeannette  Utitz  et  al. 

th      ^^^tor  divided  his  estate  into  four  shares,  gave  one  share  to  each  of  his 

^^Oghters,  and  directed  his  executors  to  invest  the  fourth  share,  and  to 

;     ,  ^  interest  thereon  to  his  son  for  life,  and  at  his  son's  death,  to  pay  the 

^.      *P**1  of  that  share  to  his  three  daughters,  "  or  their  heirs,"  pqually  ;  and 

,    T**^^  of  the  death  of  any  of  my  said  daughters  before  my  decease,  or  before 

^^^tli  of  my  son,  or  before  receiving  her  bequest,  leaving  lawful  issue,  surh 

*^  to  take  the  bequest  or  share  to  which  his,  her  or  their  motlier  would 

^titled,  if  living."     One  daughter  died  testate,  after  the  testator,  but  be- 

^^tiially  receiving  her  share,  leaving  lawful  issue. — Held,  that  her  share 

ves  ^  jjj  jj^^  ^^  ^j^^  testator^s  death,  and  was  payable  to  her  executors,  and 

»^  ^  her  issue. 


2  CASES  IN  CHANCERY.  [34  Eq. 

Joseph  V.  Utitz. 

Bill  for  construction  of  will  and  directions  to  executors. 
Messrs.  OuUd  &  Lum,  for  complainants. 
Mr,  F,  A,  Johnson,  for  Wm.  Utitz. 

The  Chancellor. 

Meyer  Trieste,  late  of  Newark,  died  in  December,  1878.  By 
his  will  he  gave  all  his  real  and  personal  estate,  subject  to  and 
charged  with  the  payment  of  his  debts  and  funeral  expenses,  and 
certain  pecuniary  legacies,  in  the  following  shares :  One-fourth 
to  each  of  his  daugliters,  Fanny,  Cecilia  and  Rosa,  and  their 
heirs  and  assigns  forever,  and  the  other  fourth  to  his  executors, 
or  such  of  them  as  should  qualify,  in  trust,  to  invest  it,  and 
pay  the  interest  to  his  son  Phineas  for  life,  and  at  the  death  of 
Phineas,  to  divide  the  principal  among  his  daughters,  "or  their 
heirs,"  in  equal  parts  or  shares.     And  he  provided  as  follows  : 

"  In 'the  case  of  the  death  of  any  of  my  said  daughters  before  my  decease, 
or  before  tlie  death  of  my  son  Phineas,  or  before  receiving  her  bequest,  leav- 
ing lawful  issue,  such  issue  is  to  take  the  bequest  or  share  to  which  his,  her 
or  their  mother  would  be  entitled,  if  living." 

Prior  to  September  2d,  1879,  the  executors  paid  all  the  debts 
and  pecuniary  legacies,  and  nothing  remained  after  that  date  but 
to  convert  the  personal  estate  into  cash  and  make  division,  which 
might  have  been  done  at  almost  any  time  during  the  year  1880. 
It  was  deferred  merely  in  order  that  one  of  the  executors,  wiio 
resided  in  Georgia,  might  be  present,  and  take  part  there^  In 
December,  1880,  Rosa,  one  of  the  testator's  daughters,  died 
ti^state,  leaving  a  husband  and  children.  The  question  is, 
whether  the  one-fourth  of  the  estate  given  to  her  by  her  father's 
will,  is  payable  to  her  children  or  to  her  executors.  The  gift  is 
to  her,  and  vested  in  her,  at  the  testator's  death.  The  testator, 
indeed,  provides  that  in  case  any  of  his  daughters  shall  pre- 
decease him  or  Phineas,  or  die  before  receiving  her  share,  it  shall 
go  to  her  issue.  His  general  object  in  tiiis  provision  was  prob- 
ably to  prevent  a  lapse,  which  he  seems  to  have  thought  would 
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be  occasioned  by  the  death  of  any  of  his  daughters  in  his  life- 
time. He  must  be  presumed  to  have  intended  that  his  daugh- 
ters' shares  in  the  one-fourth  given  in  trust  should  go  to  their 
issue  if  they  should  predecease  their  brother,  but  he  did  not  in- 
tend that  their  title  to  the  shares,  given  to  them  directly  and 
vesting  in  them  on  his  death,  should  be  defeasible  by  their  death 
in  the  lifetime  of  their  brother.  Those  shares  vested  in  them 
on  the  death  of  the  testator,  and  were  payable  to  them  in  due 
course  of  administration  of  his  estate,  and  Rosa's  title  to  her 
share  was  not  defeated  by  her  dying  before  the  division  was 
actually  made.  Wms.  on  Ex.  12S8 ;  Hvichin  v.  Mannington^  1 
Ves.jun,  366  ;  Miller  v.  Colt,  5  Steio,  Eq,  6  ;  S»  C,  on  Appeal,  6 
SUw.  Eq,  36^,  In  Hutchin  v.  Manningtoriy  the  testator  left  the 
residue  to  his  father,  for  his  own  proper  use  and  benefit,  but  "  in 
case  of  his  death  before  he  might  have  received  it,"  gave  it  over 
to  his,  the  testator's,  brothers  and  sisters,  and  their  children. 
The  testator  died  in  or  about  1781,  and  his  father  in  1784,  with- 
out having  received  any  part  of  the  residue.  The  bill  was 
brought  by  the  brothers  and  sisters  of  the  testator,  who  claimed 
the  residue  upon  the  event  of  the  father  dying  before  he  received 
it.  Lord  Eldon  considered  the  residue  as  vested  in  the  father 
from  the  death  of  the  testator.  In  Miller  v.  Colt,  a  share  of  the 
testator's  estate  was  limited  over  in  case  of  the  legatee's  death 
without  issue  before  distribution,  and  it  was  held  that  the  share 

• 

would  not  go  over  in  case  of  his  death  without  issue  after  dis- 
tribution might  have  been  made,  although  it  was  before  distri- 
bution was  actually  made.  In  the  case  in  hand,  the  distribution 
might  in  fact  have  been  made  before  Rosa's  death,  and  that  it 
was  not  made  was  due  merely  to  the  fact  that  the  executors 
delayed  it.  The  complainants  will  be  directed  to  pay  the  share 
in  question  over  to  the  executors  of  Rosa. 
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Chables  E.  Smith 


V. 


Charles  H.  Muirheid  et  al. 

Upon  a  judgment  recovered  in  Pennsylvania  an  attachment  was  issued  out 
of  the  supreme  court  of  New  Jersey,  to  reach  defendant's  interest  in  oertain 
lands  in  this  state. — Hddf  that  a  creditor's  bill  to  set  aside  defendant's  con- 
veyance of  those  lands  to  his  brother,  shortly  before  the  action  in  Pennsylva- 
nia was  begun,  was  sustainable  under  the  lien  of  the  attachment,  and  that 
the  insolvency  of  the  defendant  was  not  a  material  fact,  or  necessary  to  be 
proved. 

Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  B.  Gummere,  for  complainant. 

Mr,  A.  O.  Richer/  and  Mr.  J,  WUsoTiy  for  defendants. 

The  Chancellor. 

This  is  a  suit  in  aid  of  an  attachment.  The  complainant 
recovered  judgment  against  the  defendant  Charles  H.  Muirheid^ 
in  tlie  court  of  common  pleas  of  Philadelphia,  December  31st» 
1878,  for  $18,886.60,  on  a  promissory  note  for  $30,000  and 
interest,  given  by  the  latter  to  the  former,  July  lOtli,  1873,  and 
payable  twelve  months  from  date.  He  issued  a  foreign  attach- 
ment (the  defendant  in  the  judgment  being  a  non-resident)  out 
of  the  supreme  court  of  this  state,  February  7th,  1879.  By 
virtue  thereof,  the  property  and  estate  of  Charles  H.  Muirheid^ 
in  a  farm  of  two  hundred  and  seventeen  and  twenty-four  hun- 
dredths acres,  or  thereabouts,  in  Hopewell  township,  in  Mercer 
county,  was  attached.  Judgment  was  entered  in  the  attachment 
December  9th,  1879,  for  $19,780.99,  besides  costs.  The  object 
of  this  suit  is  to  reach,  in  aid  of  the  attachment,  the  interest  of 
Charles  H.  Muirheid  in  that  property,  which,  according  to  the 
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allegit lions  of  the  bill,  was  fraudulently  and  with  intent  to  hin- 
der and  delay  the  creditors  of  the  grantor,  conveyed  by  Charles 
H.  Muirheid  to  his  brother,  the  defendant  William  H.  Muir- 
heid, by  deed  dated  March  16th,  1877.  The  bill  waives  answer 
on  oath.  It  appears  from  the  evidence  that  the  farm  was  owned 
by  John  6.  Muirheid,  the  father  of  the  parties  to  that  deed 
{whose  homestead  it  was),  up  to  his  death,  which  occurred  in 
November,  1866.  He  left  six  children  and  the  children  of  a 
deceased  daughter.  Soon  after  his  father's  death,  Charles  pur- 
chased the  intei*ests  of  the  other  children  and  the  children  of  his 
deceased  sister  in  the  real  and  personal  estate,  at  $2,000  for 
each  of  the  six  shares.  At  the  father's  death  the  family  living 
on  the  farm  consisted  of  the  widow,  a  daughter  named  Sarah, 
and  a  son  named  John  and  his  wife,  and  William.  John  and 
his  wife,  however,  soon  moved  away. 

For  the  price  of  the  shares  of  Sarah  and  William,  Charles 
gave  to  them  together  a  mortgage  ou  the  farm.  It  was  agreed 
between  Charles  and  William  at  the  time  of  the  purchase  that 
in  order  to  keep  the  family  together  on  the  homestead,  William 
should  take  charge  of  the  property  and  cultivate  and  manage 
the  farm.  William  says  that  for  this  service  Charles  was  to 
com|)en8ate  him  fully,  and  that  the  su|)erintendence  and  man- 
agement of  the  property  were  to  be  subject  and  according  to  the 
wishes  and  directions  of  Charles,  and  that  Charles  was  to  have 
the  privilege  (as  William  expresses  it)  of  coming  to  the  farm 
with  his  family  whenever  he  chose.  William  says  Charles 
availed  himself  of  the  privilege  by  coming  with  his  wife,  her 
maid,  his  coachman  and  horses,  and  sometimes  bringing  also  a 
friend  of  his  wife,  and  they  would  stay  six  weeks  at  a  time. 
This  arrangement  continued  for  ten  years,  up  to  March,  1877. 
The  widow  died,  however,  in  1872.  In  March,  1877,  Charles 
agreed  to  sell  the  farm  and  his  personal  j)roperty  there  to  Wil- 
liam for  $12,000,  and  he  caused  a  deed  for  them  to  be  drawn 
accordingly,  and  also  a  mortgage  to  himself  on  the  same  prop- 
erty for  the  $12,000,  the  whole  of  the  purchase-money.  The 
deed  purported  to  convey  the  farm  and  "  all  the  live  stock,  farm- 
ing utensils  and  furniture,  including  all  manner  of  personal 
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property  on  the  farm."  It  was  sent  to  him  at  Philadelphia, 
where  he  lived,  to  be  executed,  and  he  executed  it  aocorditigly. 

After  it  was  returned,  William  executed  the  mortgage.  In 
May  or  June,  1877,  Charles  and  William  had  what  the  latter 
calls  a  "  settlement,"  in  which  William  insisted  that  the  price 
at  which  the  property  had  been  sold  to  him  was  too  high,  and 
more  than  it  would  bring  in  the  market,  and  it  was  accordingly 
agreed  between  them  that  there  should  be  a  deduction  of  $2,000 
from  the  price  on  that  account,  the  amount  to  be  credited  on  the 
mortgage.  It  was  then  also  agreed  timt  William  was  entitled 
to  $2,000,  or  $200  a  year,  from  Charles  for  his  compensation  for 
the  ten  years'  services  he  had  rendered  under  the  agreement  for 
cultivating  and  managing  the  farm  ;  that  amount  also  to  be  paid 
by  a  like  credit.  It  was  also  agreed  that  William  should  have 
allowance  in  the  same  way  for  the  $2,000  secured  to  him  by  the 
mortgage  given  to  him  and  Sarah  by  Charles,  as  before  men- 
tioned. The  aggregate  of  these  sums,  $6,000,  was  then  credited 
upon  the  mortgage  of  $12,000.  That  mortgage  was  subse- 
quently assigned  to  Margaret  E.  Rhoads,  of  German  town,  Penn- 
sylvania, by  whom  it  is  now  held.  On  the  hearing,  her  title  to 
it  as  a  valid  security  was  not  questioneil,  but  admitted. 

That  Charles  H.  Muirheid,  when  he  made  the  conveyance  ta 
William,  owed  the  complainant  a  large  sum  of  money  which  he 
was  unable  to  pay,  is  abundantly  proved.  It  seems  quite  clear 
that  he  was  anxious  to  put  the  property  beyond  the  reach  of  his 
creditors.  He  made  the  conveyance  only  about  three  weeks 
before  the  complainant  began  suit  against  him  in  Philadelphia. 
He  took  a  mortgage  for  the  whole  purchase-money.  He  sold 
the  property,  real  and  personal,  without  inventory  or  appraise- 
ment. 

The  personal  property,  consisting  of  live  stock,  farming  uten- 
sils, grain  &c.,  appears  to  have  been  worth  $1,200  at  least.  In 
this  connection  it  may  l)e  added  that  the  deed  purports  to  con- 
vey furniture,  when,  in  fact,  Charles  owned  none  there.  The 
reason  for  that,  according  to  William's  statement,  was  that  he 
might  be  sure  to  cover  everything.  The  consideration  of  the 
deed,  if  not  fixed  by  Charles  himself  alone,  was  agreed  to  by 
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William  with  so  little  ooDsideration  that  the  latter,  in  the  settle- 
ment, successfully  insisted  upon  a  deduction  of  $2,000  from  the 
price,  on  the  ground  that  it  was  so  much  more  than  the  property 
would  bring  in  the  market.  The  bill,  as  before  stated,  waives 
answer  on  oath,  and  the  defendants  have  not  seen  fit  to  produce 
Charles  as  a  witness.  We  have  therefore  no  statement  on  oath 
from  him.  William  denies  all  fraud,  and  testifies  that  when  he 
bought  the  property  he  not  only  did  not  know  that  Charles  owed 
the  complainant  any  thing,  but  did  not  know  that  he  was  indebted 
to  anybody.  It  is  urged  in  his  behalf  that  in  buying  the  prop- 
erty he  was  innocent  of  any  design  to  defraud,  and  therefore  is 
entitled  to  hold  it  against  the  complainant  and  all  other  creditors 
of  Charles.  And  it  is  further  insisted  that,  inasmuch  as  it  i» 
not  made  to  appear  that  Charles  is  insolvent,  William  cannot  be 
disturbed  in  his  title  to  the  property  by  the  complainant  in  this 
suit.  As  to  the  first  point :  A  conveyance,  to  be  good  against 
existing  creditors,  must  be  upon  good  consideration  and  bonafde 
also.  It  is  not  sufficient  that  it  be  upon  good  consideration  or 
bonafde — it  must  be  both ;  and  if  it  be  defective  in  either  par- 
ticular, although  valid  between  the  parties  and  their  representa- 
tives, it  is  invalid  as  to  existing  creditors.  Sayre  v.  Frederichy 
1  C.  E.  Or.  205 ;  Handall  v.  Vroom,  3  Slew,  Eq.  353 ;  Story's 
Eq  Jwr.  §  368,  In  view  of  the  circumstances  it  is  difficult  to 
believe  that  William  had  not,  when  the  conveyance  was  made, 
any  knowledge  or  understanding  that  there  was  a  reason  arising 
from,  or  connected  with,  Charles's  pecuniary  embarrassments,  for 
the  transfer  which  was  apparently  suddenly,  if  not  hastily,  made 
on  the  part  of  Charles;  and  it  was  certainly  inconsiderately 
accepted  on  William's  part. 

It  is  urged  that  such  knowledge  on  the  part  of  the  grantee 
will  not  make  a  transfer  fraudulent  as  against  creditors,  even 
though  the  grantor's  design  was  fraudulent,  and  Merchants 
Bank  v.  Norihrup,  7  C,  E,  Gh\  58,  is  cited  as  an  authority; 
but,  in  that  case,  it  appeare<l  that  a  valuable  consideration  was 
paid,  and  that  the  conveyance  was  bona  fide,  and  what  was  said 
by  the  court  on  the  subject  of  knowledge  had  express  reference 
to  a  case  where  there  was  a  bona  fide  conveyance  for  valuable 
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consideratton.  In  the  case  in  hand,  William  had  never  sought 
to  buy  the  property.  The  proiK)sitioD  to  sell  came  from  Charles, 
and  it  appears  to  liave  been  acted  upon  at  onoe,  and,  on  the 
transfer,  William  gave  Charles  a  mortgage  for  the  whole  of  the 
purchase-money,  although,  as  he  says,  Charles  at  the  time  owed 
him  $2,000  on  the  mortgage  given  to  him  and  Sarah  by  Charles 
for  purchase-money,  and  was  indebted  to  him  in  a  large  sum  for 
his  services.  There  is  further  reason  to  conclude  that  the  trans- 
fer was  not  bona  fide  on  the  part  of  William  in  the  allowance 
of  $2,000  made  to  him  with  respect  to  his  services,  just  referred 
to,  as  superintendent  and  manager  of  the  farm.  He  testifies 
that  he  had,  during  all  those  ten  years,  the  entire  products  of 
the  farm,  except  what  went  for  the  supply  of  the  table.  He 
kept  no  account  of  them.  He  never  rendered  any  account  of 
his  stewardship,  and  it  does  not  appear  that  any  was  ever  re- 
quired of  him.  The  family,  after  the  death  of  the  mother  in 
December,  1872,  consisted  of  only  himself  and  his  wife  and  his 
sister  Sarah.  He  never  made  any  demand  on  Charles  for  com- 
]>ensation,  and  Charles  never  paid  him  anything  on  account  of 
it.  He  had  no  written  evidence  of  the  agreement  on  which  the 
claim  was  based.  Even  in  the  settlement  of  1877  there  was  no 
ac(;ount  of  his  receipts  or  expenditures.  On  the  allowance  of 
$2,000  for  services,  no  receipt  or  discharge  was  taken,  except, 
perhaps,  in  the  endorsement  of  the  credit,  which  is  not  before 
me.  That  allowance,  on  account  of  the  consideration,  cannot  be 
regarded  as  having  been  made  bona  fide.  There  is  too  much 
evidence  of  fraud  in  the  transaction  to  permit  the  conveyance  to 
stand  as  valid  as  against  the  complainant. 

As  to  the  second  point,  that  it  does  not  appear  that  Charles 
is  insolvent,  the  complainant  comes,  as  before  stated,  into  court, 
to  obtain  its  assistance  in  aid  of  the  lieu  he  has  obtained  under 
the  attachment.  His  bill  is  filed  for  the  benefit  of  himself  and 
such  other  creditors  of  Charles  as  shall  join  in  this  suit.  It 
merely  seeks  to  remove  a  fraudulent  deed  and  mortgage  out  of 
the  way  of  the  attachment.  It  has  repeatedly  been  decided  that 
such  a  suit  is  maintainable.    WilUama  v.  Michenor,  3  Stack,  6W; 
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HoberOi  v.  Hodgrjt,  1  C,  E.  Or.  299 ;  Carry  v.  Olasa,  10  C.  E. 
Or,  108.     In  Williams  v.  Michenor  it  was  said  : 

"The  aid  of  this  court  is  sought  to  disembarrass  the  title  of  the  difficulties 
which  the  debtor  has  thrown  around  it  for  the  purpose  of  defrauding  his 
creditors.  If  the  auditor  should  sell  the  property  as  the  title  now  standn, 
with  the  defendant's  interest  in  the  property  imcertain  and  a  matter  of  con- 
troventy,  and  with  claims  upon  it  unadjusted,  it  is  manifest  the  property  must 
be  sacrificed.  This  court  can  relieve  the  title  of  all  such  difficulties.  It  can 
adjust  all  claims  upon  the  property,  and  secure  their  payment.  It  can  ascer- 
tain what  interest  the  defendant  has  in  the  property,  and  what  portion  of  it 
ought  legally  and  equitably  to  be  sold  under  the  attachment.  It  is  for  the 
benefit  of  all  parties  interested  that  this  should  be  done  before  the  property 
is  sold.  It  can  be  done  only  by  this  court.  This  court  alone  can  make  the 
Attachment  of  any  real  advantage  to  the  creditors.  Its  aid  is  properly 
invoked  to  assist  the  complainants  in  their  legal  remedy.'' 

It  is  obvious  that  in  such  a  suit  as  this  it  is  a  matter  of  no 
importance  whether  the  debtor  is  insolvent  or  not.     The  com- 
plainant is  entitled  to  the  assistance  of  this  court  in  aid  of  his 
^^gal  remedy.     Thp  property  should  be  sold  subject  not  only  to 
the  amount  due  Mrs.  Rlioads  on  the  mortgage  of  $12,000,  but 
^'so  to  the  money  due  William  on  the  mortgage  given  to  hira 
^nd  Sarah,  and  the  proceeds  applied   to  the  payment  of  the 
jadgment  in  attachment.     By  the  answer  it  is  said  that  there 
^^®  a  little  over  $2,000  due  William  on  the  latter  mortgage  at 
^  ^^ttlement  in  1877.     It  docs  not  appear  whether  the  claim 
^rah  to  $2,000  and  interest  under  that  mortgage  has  been 
^^y  way  satisfied.     She  is  not  a  party  to  l.his  suit.     By  the 
*^^Wer  it  is  stated  that  on  the  settlement  l)etween  William  and 
vDarl(»g^  in  1877,  thnt  mortoraEje  was  produced  and  canceled  of 
^^r^.     If  she  has  any  equity  to  be  protected  in  the  premises, 
^^^  niust  be  left  to  assert  her  right.     As  to  the  personal  prop- 
^^^y»  the  attachment  is  not  a  lien  upon  it,  and  the  bill  being  filed 
^^rely  in  aid  of  the  lien  of  the  attachment,  there  can  be  no 
telief  granted  in  reference  to  that  property.     The  complainant 
id  entitled  to  costs. 
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John  W.  Ferdon 

V. 

Agnes  M.  Miller  et  al. 

A  married  woman,  in  order  to  enable  her  husband  to  procure  his  portion 
of  the  capital  of  a  pnrtnership,  gave  a  mortgage  on  her  separate  estate  to  her 
husband's  partner,  to  be  usi'd  for  the  purpose.  He  obtained  the  money  from 
the  complainant  on  an  aFsignnient  of  the  mortgage — Heldj  that  an  agreement 
between  the  partners  and  the  mortgagor  as  to  the  payment  of  the  mortgage 
out  of  the  husband's  profits  of  the  firm's  business,  could  not  affect  the  title  or 
interest  of  the  complainant  in  the  mortgage,  he  having  had  no  notice  of  suol» 
agreement  at  the  time  of  the  assignment. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  C.  H,  Voorhisy  for  complainant. 

Mr,  R.  0.  Babbitt,  for  defendants. 

The  Chancellor. 

In  March,  1875,  Christopher  R.  Miller  and  John  Ferdon  en- 


NoTE. — The  text-books  and  ciises  cited  therein  agree  that,  generally  speak- 
ing, a  wife  may  mortgage  her  separate  estate  to  secure  her  husband's  debt,     i 
Bishop  on  Mar.  Worn.  §?  6O4,  S74  ;  1  Jones  on  Mort.  ??  109,  110,  113,  II4  ;  2 
White  d*  Tudor*8  Lead.  Ois.  in  Eq.  1922,     And  the  later  cases,  where  there 
exists  no  statutory  prohibition,  confirm  the  same  doctrine,  Voorhies  v.  Gran- 
beri-y,  5  Baxter  704;  MoUtty  v.  Clapp,  2  Lea  586;  McFerrin  v.  Whi/e,  6  Caldw, 
499  ;  Layman  v.  Schultz,  GO  Ind.  647,  and  cases  cited ;  Brick  v.  Scoit,  47  Ind. 
299;  Nippelv.  Hammond,  4  Ool'trado  211;  Radford  v.  Curwile,  IS  W.  Va.  572 ; 
WilUmns  v.  UrnstO'i.,  35  Ohio  St.  296;  Hall  v.  EeeUston,  37  Md.  510;  Kerch- 
ner  v.  Kempton,  47  Md.  568 ;  Kinner  v.  Wainh,  44  Mo,  65  ;  Wilcox  v.  Todd,  6^ 
Mo.  3SS;  Purvis  v.  Carstaphan,  73  N.  0.  575;  Mebane  v.  Mebane,  80  N,  C.  34; 
Black  V.  Oaluyfy,  24  Pa.  St.  18;  QHara  v.  Baum,  88  Pa.  St.  114  /  Burwti  v. 
Hawpe,2o    GraU.  4^1;  Eraser  v.  Fishbw-ne,  4  Rich.  {N,  S.)  314;    Witseli  v. 
Charle.'-ton,  7  Id.  88;  Nourse  v.  Henshaw,  123  Mass.  96;  Hassey  v.  Wilke  iCal.)y 
10  Reporter  521;  Rhodes  v.  Gibbs,  39  Tex.  432;   Leffin^l  v.   Freyer,  21  Wis. 
398  ;  Stephen  v.  Beall,  22  WaU.  329;  Daniels  v.  Henderson,  5  Fla.  452;  C<imp- 
bell  V.  lompkins,  5  Steic.  Eq.  170,  6  Id.  362;  Stone  v.  Monlgormery,  35  Misr„  S3  ; 
Butterjield  v.  Stantan,  44  Miss,  16, 
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tered  into  oopartnership  in  business,  in  New  York.  It  was 
agreed  between  them  that  each  should  contribute  half  of  the 
capital,  which  was  to  be  $3,000.  Miller  not  having  the  money 
to  contribute  his  share,  it  was  agreed  between  tin  tn  that  he  and 
his  wife  should  give  Ferdon  their  bond,  secured  by  mortgage  on 
property,  in  Jersey  City,  the  title  to  which  was  in  Mrs.  Miller,  ta 
secure  payment  of  $1,500,  to  enable  Ferdon  to  raise  it.  The  bond 
and  mortgage  were  given  accordingly,  and  Ferdon  having  raised 
the  money  on  his  note  for  $2,000,  endorsed  for  his  accommodation 
by  the  complainant,  and  the  security  of  a  $1,000  government 
bond,  borrowed  by  him  from  J.  W.  Littlefield,  the  return  of 
which  bond  the  complainant  guaranteed,  and  the  note  being  still 
unpaid  and  the  bond  unreturned,  Ferdon  assigned  the  bond  and 
mortgage  to  the  complainant  in  November,  1875,  to  secure  him 
against  his  liability  upon  his  endorsement  and  guaranty.  The 
complainant,  subsequently  to  the  assignment,  paid  the  note,,  and 
paid  to  Littlefield  $1,000,  in  discharge  of  his  obligation  upon 
his  guaranty,  to  enable  Littlefield  to  redeem  the  government 
bond.  The  bond  and  mortgage  were  payable  in  two  years  from 
their  date,  March  1st,  1875,  with  interest  payable  semi-annually, 
and  contained  a  provision  that  in  case  of  default  for  thirty  days 
in  the  payment  of  interest,  the  principal  should,  at  the  option  of 
the  holder,  be  due  immediately,  and  also  a  provision  giving  to 

The  contrary  doctrine  is  held  under  the  Alabama  statute,  Mitchell  y.  Lip- 
pincoU,  2  Woods  407;  1  Cent.  L.  J.  803;  Wilson  v.  Knight,  59  AU  172; 
Thames  v.  Remberly  63  Ala,  562  ;  BlakeaUe  v.  Mobile  Co.,  57  Ala.  205;  Wd- 
liams  V.  BoMj  Id,  4^7 ;  an<l  tlie  Georgia  statute,  Dunbar  v.  Mize,  53  Oa.  435  ; 
Campbell  y.  Murray,  62  Oa.  86  ;  Veal  v.  Hurt,  63  Oa.  728  ;  and  the  Mississippi 
statute,  beyond  the  wife's  income,  Erwin  v.  UiU,  47  Miss.  675  ;  McDvff  v.  Beau- 
champ,  50  Miss.  531 ;  Hand  v.  Winn,  52  Miss.  784 ;  Klein  v.  McNamaia,  54 
Miss.  90;  Stephenson  y.  Miller,  57  Miss.  48  ;  see  Lighifoot  v.  Bass,  2  Tenn.  Ch. 
677. 

Where  the  mortgage  covers  lands  of  both  husband  and  wife,  WiUijam  and 
Mary  ColUge  v.  Powell,  12  Oralt.  372. 

Where  the  indebtedness  of  the  husband  is  future,  Hojey  v.  Carey,  73  Pa, 
Si.  4S1;  or  past,  Wilhelm  v.  Schmidt,  84  III.  183;  Eiserdord  v.  Snyder,  71  N, 
Y.  45;  Mize  v.  Hawkins,  54  Oa,  500. 

The  lex  rei  sites  governs,  Frierson  v.  Williams,  57  Miss.  4^1;  see  Bell  v. 
I^ackard,  69  Me.  105;  Burehard  v.  Dunbar,  82  III,  4^1. 

Only  the  wife  can  take  advantage  of  her  coverture  as  a  defence,  Bicketson 
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the  MillerH  the  right  to  pay  the  principal  before  it  should  beoome 
due,  in  installmentB  of  not  less  than  $200. 

The  defence  made  to  this  suit,  which  is  brought  to  foreclose 
the  mortgage,  is,  first,  that  the  mortgage  cannot  be  enforced,  be- 
cause it  was  given  by  Mrs.  Miller  upon  her  separate  estate,  and 
is,  as  she  insists,  a  mere  promise  to  pay  the  debt  or  answer  for 
the  default  of  her  husband ;  and  next,  that  the  bond  and  mort- 
gage were  given  on  the  understanding  that  the  firm  was  to  make 
use  thereof,  if  necessary,  for  business  purposes,  until  Miller's 
share  of  the  net  profits  should  amount  to  the  sum  named  in  the 
bond  and  mortgage,  and  then  they  were  to  be  delivered  up  for 
cancellation ;  and  it  is  alleged  that  in  September,  1875,  before 
the  assignment  to  the  complainant.  Miller's  share  of  the  net  profits 
amounted  to  $2,600,  and  it  was  agreed  between  him  and  John 
Ferdon  that  $600  of  that  amount  should  be  applied  to  the  pay- 
ment of  the  bond  and  mortgage,  and  the  balance  remain  in  the 
hands  of  the  firm  subject  to  Miller's  order,  to  be  drawn  out  by 
him  if  he  should  wish  to  do  so,  and  that  Miller  did  not  draw  it 
out,  but  John  Ferdon  held  it,  and  ought  to  have  applied  it  to 
the  payment  of  the  bond  and  mortgage,  and  informed  the  Mil- 
lers that  he  had  done  so,  and  promised  to  return  the  bond  and 
mortgage  to  them. 

A  married  woman  may,  with  her  husband,  mortgage  her  land 

V.  QUes,  91  111  154;  McOarock  v.  Whitfield,  45  Miss,  45S ;  Whitworih  v.  Car- 
ter, 4S  Miss.  61;  OumpbeU  v.  Babcoek,  27  TTw.  512 ;  Denison  v.  Gibson,  H 
Mich,  187  ;  Stewart  v,  Boyle,  23  La.  Ann.  83;  Kerehnerr.  Kempton,  47  Md.  568, 

Contra  :  Bagsdale  v.  Gossett,  2  Lea  729 ;  Third  NaliancU  Bank  v.  Blake, 
73  N.  Y.  260;  Coats  v.  McKee,  26  Ind.  223;  Brookings  v.  White,  49  Me.  479; 
Clmerie  v.  Gaodias,  SO  La.  Ann.  291;  Jem  v.  Gugd,  26  Ohio  St.  527;  Wil- 
liams V.  Hugunin,  69  III.  214;  Doyle  v.  Kelly,  75  III.  574;  Taylor  v.  Boardman, 
92  III.  566;  Sweazy  v.  Kammar,  51  Iowa  642;  Yale  v.  Ded^rer,  68  N,  Y,  329  ; 
Second  Nat.  Bank  v.  Miller,  2  N.  Y.  Sup.  O.  104;  Smith  v.  Williams,  48  Conn, 
4'^9  ;  Foxworth  V.  Magee,  44  Miss.  480. 

So,  where  the  obligation  is  joiiuly  signed  by  the  husband  nud  wife,  Bresder  v* 
Kent,  61  III  426;  Schmidt  v.  PoM,  63  lU.  58;  Hennessey  v.  Ryan,  7  R.  J. 
548;  Rhodes  v.  Gibbs,  39  Tez.  482 ;  Davies  v.  Jenkins,  L.  R.  (6  Ch,  Div.) 
728  ;   Viser  v.  Scruggs,  49  Miss.  705  ;  Agpnew  v.  MerHtt,  10  Minn.  308, 

A  married  woman  cannot  become  surety  on  a  guardian's  bond,  Qomnan  v. 
Omger,  7  Hun  60,  69  N,  Y,  87, 
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to  secare  the  payment  of  bis  debt,  or  tbe  debt  of  any  other  per- 
son^ for  the  payment  of  which  she  is  in  no  way  liable,  and  in 
which  she  has  no  interest.  Jones  on  Mort  §  113,  And  her 
mor^ge,  given  to  secure  the  payment  of  the  bond  of  her  hus- 
band,  will  not  be  regarded  as  without  validity  or  binding  effect, 
simply  because  the  consideration  of  the  bond  is  an  obligation 
merely  moral,  and  not  enforceable  at  law  or  in  equity.  Camp- 
bell V.  Tonvpkinsy  5  Stew.  Eq.  170 ;  8.  C,  affirmed,  6  Stew.  Eq. 
362.  Mrs.  Miller's  mortgage  of  her  separate  estate^  made  for 
the  purpose  of  being  negotiated^  is  clearly  valid  against  her  in 
the  hands  of  a  bona  fide  assignee  for  value. 

As  to  the  other  ground  of  defence  :  Mrs.  Miller  herself  says 
that  John  Ferdon  was  to  use  the  bond  and  mortgage  as  security 
for  the  $1,500,  until  the  time  when  MilWs  share  of  the  net 
profits  should  amount  to  that  sum,  and,  if  necessary,  he  was  to- 
raise  money  on  them.  Again,  she  says  they  were  given  to  enable 
Miller  to  go  into  business  with  Ferdon,  to  secure  Miller's  share 
of  the  capital ;  that  he  was  to  put  in  $1,500,  and  did  put  it  in, 
by  giving  the  mortgage.  Miller  says  the  mortgage  was  given  to 
Ferdon  as  a  collateral  to  enable  him  to  raise  money,  and  that  the 
mortgage  represented  half  of  the  capital,  and  he  also  says  that  Fer- 
don was  to  take  the  mortgage  and  raise  money,  if  necessary,  for  the, 
firm.     He  says  he  understood  that  Ferdon  procured  $1,500  for 

As  to  an  appeal  bond^  WooUey  v.  BrowUy  11  Hun  53. 

A  note,  without  reference  to  her  separate  estate  therein,  is  sufficient  to 
charge  her  as  such  surety,  Bishop  on  Mar.  Worn.  J  878 ;  Wtlliama  v.  Uvmstonf 
35  Ohio  St.  296;  Metropolitan  Bank  v.  Ihylor,  OJ  Mo.  S38 ;  Burnett  v.  Ilawpe 
ifJ  Orait.  481;  Hall  v.  Ecelest(m,  37  Md.  510;  Major  v.  Holvies,  124  Moas.  108 } 
Watsey  V.  Hutchins,  10  Hun  50 J ;  J/c  VVj/  v.  CaiUreU,  70  N.  Y.^^C^o;  WHliama 
V.  King^  4^  Conn.  569  ;  Radford  v.  Canvile,  13  W.  Va.  644- 

Fraud  or  duress  employed  to  obtain  the  wife's  signature,  annuls  the  instru- 
iqent,  Jjtvi  v.  Earl^  30  Ohio  St.  14^  ;  Sinyer  Manf.  Co.  v.  Matpson,  50  Iowa  634; 
Smith  Y.  Oabom,  33  Mich.  410 ;  Linn  v.  Blizzard,  70  Jnd.  '23  ;  Mermran  v. 
WergeSj  3  Fed.  Rep.  378  ;  Barth  v.  A'osa,  30  La.  Ann.  940  ;  Hammit  v.  BuU^ 
8  Phila.  29.  See  JVright  v.  Pennington,  12  Vr.  4^,  14  Vr.  ;  Comegys  v. 
Clarke,  44  Md.  108;  Freeman  v.  Wilson,  51  Miss.  329. 

But  not  in  the  hands  of  an  innocent  holder,  Conn.  Life  Ins.  Co.  v.  MeCor- 
miek,  45  Col.  580  ;  Finnegan  v.  Finntgan,  3  Tenn.  Ch.  510 ;  Spurgin  v.  Travh^ 
65  lU.  170.— [^EP. 


' 
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him  for  his  share  of  the  capital.     The  proof  is  that  FerdoD 
obtained  it  by  means  of  the  complainant's  endorsement  and 
guaranty  before  mentioned^  to  secure  which  the  bond  and  mort- 
gage were  assigned.     It  appears  by  the  books  of  the  concern 
that  Miller  is  credited,  under  date  of  March  16th,  1875;  with 
the  $1,500,  as  so  much  cash  put  in  by  him,  and  Ferdon  hm  a 
like  credit  under  the  same  date.     Both  Miller  and  his  wife  say 
in  tlieir  testimony  as  well  as  in  their  answer,  that  the  bond  and 
mortgage  were  to  be  used  as  security  to  raise  the  money,  if 
necessary.     It  appears,  in  fact,  to  have  been  necessary.     And 
when  they  had  been  used  for  the  purpose  by  assigning  them  to 
the  complainant,  the  title  of  the  complainant  to  them  could  not 
be  affected  by  any  agreement  between  the  Millers  and  Ferdon 
as  to  the  payment  thereof  out  of  the  profits,  of  which  he  had 
no  notice  when  he  took  his  assignment.     The  complainant  is  no 
relation  or  connection  of  Ferdon.     There  is  nothing  in  the  evi- 
dence to  induce  doubt  as  to  his  bo7ia  fides  in  the  transaction,  or 
as  to  his  candor  in  his  testimony,  and  he  is  corroborated  by  John 
Ferdon.     The  Millers  confided  the  bond  and  mortgage  to  Fer- 
don in  order  that  he  might  negotiate  them,  and  to  that  end  and 
that  he  might  appear  to  be  the  true  owner  of  them,  made  them 
^  in  his  favor.     They  contained  no  evidence  of  any  trust  or  con- 
fidence, but  purported  to  be  securities  for  an  existing  debt,  with 
careful  provision  to  secure  the  prompt  payment  of  interest  on 
the  one  hand,  and  the  privilege  of  payment  of  the  principal  by 
installments  on  the  other.     There  was  no  indication  or  intima- 
tion that  they  were  not  in  all  respects  what  they  purported  to 
be.     If  there  had  been,  it  would  have  been  fatal  to  their  negotia- 
bility.    The  complainant  is  entitled  to  a  decree. 
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Martha  J.  Vlibt  and  her  husband 


V. 


Adam  Young. 

A  deed  of  lands,  accompanied  by  a  lease  thereof  to  the  grantor,  containing 
a  clause  for  redeeming  the  lands,  by  paying  a  certain  amount  within  a  speci- 
fied time,  is  a  mortgage,  and  not  defeated  by  the  grantor's  failure  to  make  a 
tender  within  the  time  limited,  although  the  grantee  took  possession  of  the 
premises  at  the  expiration  of  tlie  lease.  The  time  for  making  such  tender 
may  be  extended  by  parol. 

Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
3/r.  R.  V,  Lindabuiy,  for  complainants. 
Mr.  W.  W.  Anderson,  for  defendant. 

The  Chancellor. 

The  complainants^  on  the  5th  of  July,  1869,  executed  a  deed 
conveying  to  the  defendant  in  fee  a  lot  of  land  of  about  ten 
acres,  iu  Somerset  county,  belonging  to  Mrs.  Vliet.    The  consid- 
eration expressed  is  $400.     It  is  stated  in  the  d3ed  that  the  con- 
veyance is  made  subject  to  a  mortgage  of  $400,  held  by  Rachel 
C.  Amerman.     It  was  in  fact  held  by  the  administrator  of  her 
estate.     Contemporaneously  with  the  giving  of  the  deed,  a  lease 
of  the  premises  was  given  by  Young  to  Mrs.  Vliet  and  her  hus- 
band, for  a  term  extending  from  that  time  to  the  1st  of  April 
then  next  (1880),  at  a  rent  of  $24  a  year,  payable  quarterly, 
with  provision  that  in  ease  of  default  for  five  days  in  the  pay- 
ment of  the  rent,  the  Vliets  would  give  up  possession  to  Young. 
The  lease  contained,  also,  an  agreement  that  the  Vliets  should 
have  the  opportunity  and  privilege  of  redeeming  the  property 
l>y  paying,  or  causing  to  be  paid,  to  Young,  his  heirs  or  assigns, 
the  sum  of  $400,  on  or  before  the  1st  of  April,  1880  ;  and  they^ 
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on  their  part,  agreed  that  in  default  of  paying  that  money  on  or 
before  that  day  they  would  give  up  possession  to  him,  his  heirs 
or  assigns.  The  complainants  did  not  pay  the  money,  or  any 
part  of  it,  within  the  time  fixed  by  the  agreement.  Mrs.  Vliet, 
however,  on  the  22d  of  May,  1880,  tendered  to  Young  the  $400, 
and  f  18  as  the  rent  due  up  to  the  1st  of  April,  1880.  Young 
took  possession  of  the  property  April  2d,  1880,  by  pasturing 
his  sheep  thereon.  Therefore,  no  rent  had  accrued  from  the  first 
of  that  month.  When  Mrs.  Vliet  tendered  him  the  money,  he 
took  the  $18  for  the  rent,  but  refused  the  $400.  The  bill  was 
filed  on  the  25th  of  June.  It  prays  that  the  deed,  which  the 
complainants  say  they  did  not,  when  they  signed,  understand  to 
be  what  it  purports  to  be,  may  be  annulled,  or  that  it  may  be 
decreed  to  be  a  mortgage,  and  that  they  may  be  permitted  to  re- 
deem by  paying  the  $400,  and  interest  thereon  from  the  1st  of 
April,  1880,  provided  Young  shall  pay  off  the  Amerman  mort- 
gage, he  to  come  to  an  account  with  them  for  the  use  of  the 
property  since  he  has  been  in  possession ;  or  if  the  deed  and 
lease  together  shall  be  construed  to  be  a  conveyance,  with  agree- 
ment for  reconveyance,  that  Young  may  be  decreed  to  specifi- 
cally perform  his  agreement  to  reconvey  on  payment  of  the 
$400.  Young,  by  his  answer,  alleges  that  the  deed  was  under- 
stood by  the  complainants  when  they  executed  it ;  that  when 
the  tender  was  made  the  time  for  redemption  had  passed,  and 
had  not  been  extended  ;  that  the  tender  was  not  absolute,  and 
that  if  it  was  he  was  not  and  is  not  bound  to  convey.  He  ad- 
mits that  the  Amerraan  mortgage  is  held  by  one  William  Hill- 
ard,  by  assignment  from  Amerman's  administrator. 

The  history  of  the  transaction  preceding  the  execution  of  the 
deed  and  lease  appears  to  be  as  follows :  Young  (who  was  then 
the  owner  of  the  property),  in  1869,  conveyed  it  to  Mrs.  Vliet. 
It  was  subject  to  the  $400  mortgage,  which  was  given  by  him 
to  secure  his  bond.  In  1879,  the  holder  of  that  mortgage, 
Rachel  Amerman^s  administrator,  pressed  the  Vliets  for  pay- 
ment of  the  money  due  upon  it.  They  were  unable  to  respond, 
and  he  threatened  foreclosure.  Young  heard  of  it,  and  being, 
as  he  says,  anxious,  in  view  of  his  liability  on  the  bond,  to 
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avoid  the  expense  of  foreclosure  proceedings,  offered  to  help 
them  in  the  matter,  proposing  to  pay  off  the  mortgage,  or  to  get 
Hillard  to  take  an  assignment  of  it,  and  so  give  them  time  to 
raise  the  money.  They  accepted  his  offer,  and  left  it  to  him  to 
make  the  necessary  arrangements  for  his  security  and  their  pro- 
tection. He  asked  for  the  deed  which  he  had  given  Mrs.  Vliet 
for  the  property,  and  it  was  delivered  to  him.  He  gave  instruc- 
tions to  the  scrivener  whom  he  employed  as  to  the  instruments 
of  writing  to  be  drawn,  and  on  the  6th  of  July,  1879,  he  and 
they  met  at  the  scrivener's  oflBoe  to  execute  the  papers,  and  the 
deed  and  lease  were  then  produced  and  signed.  Young  paid  no 
consideration  for  the  deed,  and  did  not  agree  to  pay  any.  He 
did  not  pay  off  the  mortgage,  but  got  Hillard  to  pay  it  and  take 
an  assignment  from  the  holder.  He  has  never  expended  any- 
thing upon  the  property.  He  did  not  get  the  deed  recorded 
until  after  the  tender.  The  property  is  not  improved  with  any 
buildings.  By  the  deed  to  him,  the  conveyance  is  declared  to 
be  for  the  consideration  of  $400,  and  also  to  be  subject  to  the 
mortgage.  By  the  lease,  the  privilege  of  redemption  by  paying 
the  morl^age  is  given  to  the  Vliets. 

Young  evidently  contemplated  raising   the  money  for  the 
mortgage,  and  wanted  the  property  for  security,  and  he  was 
willing,  if  the  Vliets  would  convey  the  property  to  him,  to  raise 
the  money  and  give  them  time  to  obtain  it,  as,  it  proved  in  the 
sequel,  they  were  able  to  do.     Hence  he  adopted  the  plan  of  a 
deed  to  him,  and  a  lease,  to  secure  the  interest  of  the  $400,  by 
way  of  rent,  with  an  agreement  of  defeasance.     The  Vliets  in- 
sist that  they  did  not  understand  that  they  were  to  convey  the 
property  to  Young.     But  whether  they  did  so  or  not  is  quite 
ini material,  for  if  the  transaction  was  such  as  I  have  stated,  the 
deed  must  be  held,  in  equity,  to  be  a  mere  mortgage.     And 
whenever  it  can  be  clearly  shown  to  be  the  intention  of  the  par- 
ties that  real  estate,  when  conveyed,  shall  be  subject  to  redemp- 
tion, it  is  considered  as  a  mere  security,  and  the  right  of  redemp- 
tion cannot  be  confined  to  a  limited  time.      Youle  v.  Richards, 
SiuA,  584,;  Crane  v.  Bonnell,  1  Gr.  Ch.  )26Jf.     But,  further, 
according  to  the  clear  weight  of  the  evidence.  Young  expressly 
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agreed  to  extend  the  time  for  redemption  to  the  Ist  of  July,  and 
the  tender  was  made  in  May.  Vliet  testifies,  that  on  the  1st  of 
April  he  went  to  see  Young,  and  told  him  that  he  and  his  wife 
had  the  promise  of  the  money  (as  indeed  they  had),  and  re- 
quested him  to  give  them  three  or  four  weeks  further  time,  and 
he  says  that  Young,  in  reply,  said  that  at  any  time  between  that 
day  and  the  1st  of  July  "  that  Vliet  got  the  money  he  would 
give  up  the  property."  Mrs.  Vliet  swears  that  at  the  time  of 
the  tender,  on  Young's  refusal  to  take  the  money,  she  asked 
him  whether  he  did  not  make  that  promise  to  her  husband,  and 
he  replied  that  he  did,  but  added  that  he  was  not  going  to  do  so 
until  he  got  his  sheep  off  the  land  aud  the  crops  gathered.  Mr. 
Hoffman,  who  was  present,  corroborates  her  statement.  William 
P.  Sutphen,  who  was  also  there,  says  that  Young  told  him,  in 
that  interview,  that  there  was  an  agreement,  and  it  had  been  ex- 
tended to  the  Ist  of  July.  He  says  he  thinks  it  was  on  some 
conditions,  aud  that  Young  said  that  now  he  could  not  take  the 
money  or  give  up  the  property,  and  that  the  money  was  not 
coming  to  him  anyway,  but  would  have  to  go  to  Mr.  Hillard  ; 
and  lie  further  says  that  the  reason  Young  gave  why  he  did  not 
give  up  the  property  was  that  he  had  purchased  some  sheep  and 
was  pasturing  them  there. 

To  the  testimony  of  Mrs.  Vliet,  and  Hoffman  and  Sutphen, 
on  the  subject  of  his  admission  that  he  had  extended  the  time, 
there  is  opposed  only  Young's  denial.  The  tender  appears  to 
have  been  wholly  unconditional,  and  it  is  clear  that  Young  re- 
fused it  solely  on  the  ground  that  Mrs.  Vliet  had  lost  her  right 
to  redeem.  The  complainants,  in  their  bill,  tender  themselves 
ready  to  pay  off  the  mortgage  on  receiving  a  reconveyance  of 
the  property,  and  that  is  in  accordance  with  their  understanding 
of  the  agreement,  for  Mrs.  Vliet,  in  her  testimony,  says  that  she 
understood  that  after  the  making  of  the  lease  she  and  her  hus- 
band were  to  have  the  property  as  they  had  had  it  before,  and 
were  to  pay  the  interest  on  the  $400  which  Young  had  borrowed 
for  them,  and  she  adds  that  Young  told  her  that  he  had  bor- 
rowed $400  of  Mr.  Hillard,  which  he.  Young,  was  to  let  her 
have.     They  are  entitled  to  redeem  on  paying  the  amount  due 
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on  the  mortgage,  and  Young  will  be  required  to  reconvey  ac- 
<x>rdingly  to  Mrs.  Vliet  on  those  terms,  and  to  come  to  an  ac- 
count with  her  for  the  rents,  issues  and  profits.    In  the  accounts 

he  will  be  allowed  for  interest  and  taxes,  if  any  paid.     He  will 

be  required  to  pay  costs. 


Henry  Lu£RS  et  a1.,  administrators, 

V, 

Peter  Brunjes  et  ux. 

sh       '^^^^  given  by  a  married  woman  to  her  husband  in  1855,  and  for  which 

eQt^5f*^ed  no  evidence  or  security  until  1877,  when  he  had  become  insolv- 

(f^*      '^^}  not  to  sustain,  under  the  circumstances,  as  against   his  existing 

^^H?r^  A  transfer  of  property  to  her  in  1877,  but  as  to  them  to  be  fraudu- 


Creditor's  bill.     On  final  hearing  on  pleadings  and  proofs. 
^^^    O.  L.  CorbiUj  for  complainants. 
"^-   ^ohn  Linn,  for  defendants. 

TaiB:  Chancellor. 

^^  ^lie  1st  of  May,  1875,  Henry  J.  Ockershausen  and  Peter 

BruQjea  gave  to  the  executors  of  Henry  Luers,  deceased,  a  bond 

conditioned  for  the  payment  by  them  of  $38,000,  with  interest. 

Auey  also  gave  a  mortgage  of  real  estate  to  secure  the  payment 

01  the  bond.     The  mortgage  was  foreclosed  by  the  complainants, 

vrno  are  administrators  with  the  will  annexed  of  Henry  Luers, 

and  uncler  the  foreclosure  the  mortgaged  premises  were  sold  in 

1879.    There  was  a  deficiency.     March  18th,  1879,  a  judgment 

^vas  entered  in  the  supreme  court  of  New  York  against  Ocker- 
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shausen  and  Brunjes  in  favor  of  the  complainants  for  $33,015.86 
of  the  bond  debt,  and  on  the  19th  of  August,  1879,  tlie 
oomplainants  recovered  judgment  thereon  in  the  supreme  court 
of  this  state  for  $33,605.87.  Subsequently,  execution  against 
goods  and  lands  was  issued  on  this  latter  judgment  and  returned 
wholly  unsatisfied.  The  object  of  this  bill  is  to  compel  the  ap- 
plication to  the  payment  of  the  last-mentioned  judgment  of  a 
mortgage  for  $11,500  upon  the  stock  and  fixtures  of  a  brewery, 
given  to  and  held  by  Mrs.  Brunjes.  The  mortgage  was  given 
to  her  for  a  debt  due  her  husband,  and  for  which,  with  debts 
due  others,  a  previous  chattel  mortgage  for  $30,000  was  given  to 
him  in  1876.  The  personal,  individual  interest  of  Brunjes  in 
that  mortgage  of  $30,000  was  to  the  amount  of  $11,500.  After 
that  mortgage  was  given  to  him  he  a<^igned  that  interest  to  his 
wife,  and  in  1878  a  separate  mortgage  was  given  to  her  for  it. 
In  1879  another  mortgage  was  given  to  her  instead  of  the  last- 
named  mortgage.  As  will  have  been  seen,  the  complainants' 
debt  was  contracted  in  or  about  1865.  It  was  part  of  the  con- 
sideration which  Ockershausen  and  Brunjes  agreed  to  pay  for 
the  interest  of  Luers  in  the  property  of  the  firm  of  Brunjes, 
Ockershausen  &  Co.,  of  which  Luers  was  a  member.  He  died 
in  or  about  the  year  1865.  The  complainants  insist  that  the 
transfer  by  Brunjes  to  his  wife  of  the  debt  of  $11,500  due  him, 
was  fraudulent  as  to  those  of  his  creditors  whose  debts  then  ex- 
isted. The  only  evidence  on  the  subject  of  the  consideration  of 
the  transfer,  is  the  testimony  of  Brunjes  and  his  wife.  It  appears 
from  that,  that  the  consideration  was  money  belonging  to  Mrs. 
Brunjes,  which,  after  their  marriage,  he  received  and  applied  to 
his  own  use.  They  were  married  in  1853.  She  had  at  that 
time  a  house  and  lot  in  the  city  of  New  York,  two  notes,  one 
for  $2,500,  made  by  her  husband's  brother,  and  the  other  for 
$800,  made  by  John  Hemken,  and  she  had  $1,200  in  money. 
She  says  she  lent  the  $1,200  to  her  husband  very  soon  after  their 
marriage ;  that  she  does  not  know  what  he  borrowed  that  money 
for,  nor  what  he  did  with  it,  but  guesses  he  put  it  in  his  busi- 
ness ;  that  the  two  notes  were  paid  to  her  husband  with  her  con- 
sent, and  that  they  were  so  paid  not  long  after  the  marriage — 


MAY  TERM,  1881.  21 


Lucre  V.  Brunjes. 


lW\        ^  year,  she   thinks;  that  the   house  and  lot  were  sold 
^^  1855  or  1866,  for  |f 4,000  or  $5,000  above  the  amount  of 


^  mortgage  for  $3,000,  which  after  her  marriage  she  had  put 
upon  them ;  that  the  money  for  the  mortgage  and  the  money  for 
the  property  were  paid  to  her  husband  with  her  consent,  and  that 
she  does  not  know  what  he  did  with  those  moneys.     They  both 
speak  of  the  money  he  received  from  her  as  having  been  lent  to 
him.    She,  however,  never  received  any  security  for  or  acknowl- 
edgment of  any  kind  from  him  for  it  up  to  the  time  of  the 
transfer  in  1877,  a  period  of  about  twenty-two  years.     He  never 
paid  or  gave  to  her  anything  on  account  of  it ;  never  paid  her 
any  interest  for  it,  and  never  gave  her  any  evidence  of  the 
alleged  indebtedness,  and  she   never  asked  for  any.     He  says 
the  money  was  lent  to  him  "  right  after  they  were  married ;"  that 
«he  gave  him  the  control  of  it ;  that  she  gave  it  to  him ;  that  he 
put  the  avails  of  the  mortgage,  $3,000,  in  the  grocery  business, 
and  put  the  proceeds  of  the  sale  of  the  property  in  the  sugar 
business ;  that  between  the  time  when  he  received  the  $3,000 
and  the  time  when  he  received  the  proceeds  of  the  sale,  he  gave 
up  the  grocery  business  and  went  into  the  Sugar  business,  and 
that  he  then  thought  himself  a  prosperous  man.     It  is  quite 
clear,  from  their  statements,  that  the  money  was  not  lent  by  the 
wife  to  the  husband,  but  that  he  received  it  with  her  full  consent, 
and,  with  like  consent,  applied  it  to  his  own  purposes.     He  does 
not  appear  to  have  ever  promised  to  repay  it,  nor  does  it  appear 
thatsiie  ever  expected  him  to  repay  it,  but  the  contrary.     He 
appears  to  have  passed  over  to  his  wife  all  of  his  property  which 
was  of  any  value.     The  transfer  evidently  was  not  bona  fde,  &nd 
H  IS  not  valid  as  against  the  complainants'  debt.     There  will  be 
a  decree  accordingly. 

The  case  is  witiiin  the  principles  of  the  following  cases  :  Bes- 
«>^i  V.  Eveland,  11  C.  E.  Or.  468 ;  Post  v.  Stiger,  ^  Stew,  Eq. 
^H;  Qark  V.  RoHenkravSy  4-  Stew.  Eq.  666 ;  Miller  v.  Sauer- 
*»«•,  S  Stew.  Eq.  71 ;  Sayre  v.  Fredench,  1  C.  E.  Gr.  Wo  ; 
^en  V.  Edden,  11  Md.  If20  ;  Kuhn  v.  Stansfield,  28  Md.  210  ; 
^«*me«  V.  ^ruggs,  4  OUo  22.     See,  also,  1  Biah.  M.  W.  §  123. 
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Michael  Collier 


r. 


Charles  Pfenning  et  ux. 

In  1860,  complainant  made  a  verbal  agreement  with  his  brother  John  to 
buj  a  part  of  a  tract  of  land  on  which  John  then  lived.  He  paid  the  pur- 
chase-money, entered  into  po8s<(ession,  and  erected  thereon  a  dwelling-house,  in 
which  he  has  ever  since  resided.  John  continued  to  live  on  the  other  part 
of  the  land.  In  1873,  John  gave  three  mortgages  covering  the  entire  tnicL 
In  1877,  the  first  mortgage  was  foreclosed,  and  the  whole  tract  bought  there- 
under bv  the  holder  of  the  other  two  mortgages.  In  1875,  complainant  had  a 
survey  of  his  part  of  the  tract  made,  and  also  a  search  of  the  records,  whereby 
he  discovered  the  existence  of  the  mortgages ;  he  also  knew  of  the  subsequent 
advertisement  of  the  premises  for  sale  under  the  foreclosure,  and  consulted 
counsel  in  regard  to  it,  but  took  no  steps  to  protect  his  claim,  not  even  giving 
notice  of  it  at  the  sheriff's  sale. — Heldy  that  his  silence  estopped  him  from 
setting  up  any  claim  to  relief  against  the  purchaser  at  the  foreclosure  sale. 


Bill  for  specific  performance.  On  final  hearing  on  pleadings 
and  proofs,  and  briefs  of  counsel. 

Mr,  A.  T,  McOill,  for  complainant. 

Mr.  John  lAnUy  for  defendants. 

.    The  Chancellor. 

The  bill  is  filed  to  compel  specific  performance  by  the  defend- 
ants, of  a  parol  agreement,  made  by  John  Collier  with  the  com- 
plainant, his  brother,  in  1860,  for  the  sale  of  a  lot  of  land 
containing  an  acre  and  a  half.  The  defendant  Charles  Pfenning 
purchased  the  land  in  question  at  sheriff's  sale,  March  7th,  1877. 
It  appears  by  the  bill  that  in  September,  1860,  the  complainant 
made  a  verbal  agreement  with  his  brother  John,  to  buy  of  the 
latter,  for  the  consideration  of  $400,  the  land  in  question,  which 
was  part  of  a  lot  of  six  acres  then  owned  by  John ;  that  he  paid 
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the  parchase-money^  entered  at  once  into  the  possession  of  the 
land  and  improved  it^  building  upon  it  a  small  dwelling-house, 
in  which  he  has  ever  since  resided.  John  lived  upon  the  other 
part  of  the  j)roperty.  The  complainant  alleges  that  he  never 
received  any  deed  for  the  property.  In  1873,  John  borrowed 
from  Andrew  Hoffman  $3,000  on  a  mortgage  of  the  whole  prop- 
erty, and  of  Paul  Heerbrant,  6n  like  mortgages,  two  sums  of 
$1,000  and  $500.  The  Heerbrant  mortgages  were  in  the  same 
year  a<>sign€d  to  the  defendant  Pfenning  for  the  full  amount 
doe  thereon.  Subsequently,  and  about  the  year  1877,  Hoffman 
brought  a  suit  in  this  court  to  foreclose  his  mortgage,  making 
Pfenning,  as  the  holder  of  the  other  two  mortgages,  a  party 
tliereto.  The  complainant  Michael  Collier  was  not  a  party,  but 
his  brother  John  was.  That  suit  resulted  in  a  decree  for  fore- 
closure and  a  sale  of  the  premises  under  the  execution  issued, 
upon  which  Pfenning  became,  by  purchase  at  the  sheriff's  sale, 
the  owner  of  the  property  at  the  price  of  $3,960.  It  appears 
by  the  evidence  that  in  1875  Michael  first  learned  that  his 
brother  John  had  mortgaged  the  whole  property  by  the  mort- 
gages before  mentioned.  He  learned  this  through  a  search  of  the 
records  which  he  then  caused  to  be  made  by  a  surveyor,  whom 
he  employed  to  survey  his  property,  and  draw  the  deed  therefor 
from  John  to  him.  It  seems  quite  probable,  from  the  testimony 
of  Williams,  the  surveyor,  that  the  deed  was  in  fact  drawn  and 
executed  at  that  time.  The  complainant  rests  his  claim  to  relief 
in  this  suit,  upon  tlie  principle  that  possession  of  land  is  notice 
to  others  of  the  possessor's  title.  But  as  was  said  in  Oroton 
Savinga  Bank  v.  Batty,  S  Stew.  Eq.  126-131,  that  principle  is. 
intended  for  a  shield  to  protect  the  equitable  rights  of  those  who 
are  entitled  to  the  consideration  of  equity.  It  will  not  be  avail- 
able as  a  cover  for  fraud,  nor  will  it  be  applied  against  equity. 

U  may  reasonably  be  questioned,"  says  the  chief-ja<tice,  in  Lathrop  v. 
OrtAon  Bank,  4  Slew.  Eq.  273,  "  whether,  in  many  Ciises,  the  rule  that  the  pos- 
^'on  of  lands  being  in  a  stranger  to  the  documentary  and  record  title,  makes 
Htmsafe  to  trust  to  such  title  with  implicitness,  has  not  been  pushed  to  an  ex- 
['^^»  so  as  to  produce  inequitable  results  ;  and  it  certainly  seems  necessary, 
^  'h«  rule  is  lo  retain  a  leaven  of  justice,  to  annex  to  it  the  qualification  that 
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the  occupier  of  the  property  should  be  required  to  refrain  from  doing  any 
thing  having  an  illusive  tendency  with  respect  to  the  ownership." 

In  that  case  the  defence  set  up  was,  that  although  the  absolute 
title  to  the  mortgaged  premises  was  vested  in  the  mortgagors 
when  the  mortgages  were  given,  and  although  such  was  the  title 
as  it  appeared  upon  the  record  in  the  clerk's  office,  yet,  notwith- 
standing that,  the  real  owner  in  equity  was  the  defendant  Mrs. 
Lathrop,  and  as  she  was  openly  in  the  possession  and  enjoyment 
of  the  property,  both  when  those  encumbrances  were  executed 
and  for  a  long  time  previously,  the  bank  (the  complainant)  from 
that  fact  was  put  upon  inquiry,  and  if  it  had  discharged  that 
duty,  it  would  have  discovered  that  its  mortgagors  were  mere 
trustees,  having  no  right  to  execute  those  instruments  or  eitiier 
of  them.  The  defendant  Mrs.  Lathrop  was  held  to  be  estopped, 
by  her  silence  and  acquiescence,  from  invoking  the  aid  of  the 
before-mentioned  principle.  After  the  first  mortgage  on  the 
property  had  been  given,  she  became  aware  that  it  had  been 
executed,  and  she  did  not,  between  that  time  and  the  time  when 
the  second  one  was  given  (which  was  to  the  same  parties),  notify 
the  bank  of  the  existence  of  her  title.  In  the  case  in  hand,  it 
appears  that  the  complainant  knew  of  the  existence  of  the  decree  for 
foreclosure  and  sale  of  the  whole  property  for  three  or  four  months, 
at  least,  before  the  sale  took  place.  He  testifies  that  he  knew 
that  the  property  was  advertised  for  sale  by  the  sheriff,  and  that 
he  consulted  counsel  in  reference  to  the  matter,  about  three  or 
four  months  before  the  sale.  He  did  not  attend  the  sale,  how- 
ever, nor  did  he  give  any  notice  to  Pfenning,  nor  to  any  one  else 
interested  in  the  sale,  of  his  claim  of  title.  He,  indeed,  swears 
that  Pfenning  told  him,  before  the  latter  bought  the  property — 
and  he  thinks  it  was  in  1876 — that  he  held  a  mortgage  or  mort- 
gages on  the  property.  He  narrates  the  circumstances  as  fol- 
lows : 


^'  He  came  up  to  me  one  Sunday  in  the  winter-time ;  there  was  snow  out- 
doors;  he  came  in  and  spoke  to  me,  and  talked  ahout  his  having  a  mortgage 
on  the  property;  I  told  him  I  didnH  know  anything  about  it;  I  didn't  give 
any  mortgage  on  the  property ;  then  he  went  on  and  told  me  how  he  got  iL" 


\ 
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He  further  says — 

"  I  told  him  it  was  my  property,  and  he  knew  it  was  my  property,  too." 

It  appears  conclusively  from  the  testimony  that  this  statement 
IS  entirely  unworthy  of  credit,  and  that  Pfejining  never  saw 
him  until  after  the  sale  had  taken  place.  MichaeFsson  Andrew 
is  the  only  other  witness  on  the  subject  of  notice  to  Pfenning, 
but  it  appears  by  his  own  testimony  that  he  went  to  Pfenning 
for  the  purpose  of  endeavoring  to  purchase  his  mortgages  from 
him  at  a  low  price.  He  not  only  did  not  inform  Pfenning  who 
he  was,  or  of  his  relationship  to  the  complainant,  but,  on  the 
other  hand,  studiously  concealed  it,  giving  Pfenning  to  under- 
stand that  he  was  a  real  estate  dealer  of  the  city  of  New  York. 
Pfenning  and  two  other  witnesses,  who  were  present  at  the  con- 
versation, all  testify  that  nothing  was  said  in  it  by  Andrew,  on 
the  subject  of  the  claim  of  ownership  of  the  complainant  to  any 
part  of  the  mortgaged  premises ;  and  Andrew's  statement  itself, 
in  the  light  of  his  cross-examination,  is  unworthy  of  confidence. 
The  complainant,  then,  with  a  full  knowledge  of  his  rights — for 
as  before  stated  he  had  consulted  counsel  on  the  subject — per- 
mitted the  sheriff^s  sale  to  take  place,  without  notifying  those 
who  proposed  to  purchase  the  property  at  that  sale,  that  he  was 
the  owner  of  any  part  of  it.  Under  tiie  circumstances,  he  must 
be  held  to  be  estopped  by  his  silence,  from  setting  up  his  claim 
to  relief  against  the  purchaser,  who,  it  may  be  stated,  was  com- 
pelled to  pay  out  of  the  purchase-money  ($3,900)  the  Hoffman 
mortgage  of  $3,000,  with  interest  and  costs. 

The  bill  will  be  dismissed,  with  costs. 


/^i^-.rcL.":^    MrT.-rvfc'^t   '1 


'^      '  f  -.',*'•      ^^ti    :..fiiiu-^5^. 


'  '  //    »    '       •'»•  ^   i#   I  1 1,*    T      ^i*-— T;-f,    Z.    -£.     --    J~.»i  •--   X.      *-'    * 

/'     '*'/'.   'z-^.'   ^  ^  '   U  4  h.  -  '^ .     -1    «—  jt»  ^'   .ii:r  i-'^in-cc*  n»5  landL 


\ 
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Mr.  F.  H.  PUchf  for  demurrant. 
Mr,  T,  AnderaoUf  for  complainant. 

The  Chancellob. 

The  complainant's  intestate.  Dr.  Stephen  Personette,  and  the 
defendant,  Anna  K  Pryme,  his  niece,  were  the  owners  in  equal 
shares  in  fee  of  a  farm  in  Essex  county.  Their  title  was  derived 
under  the  will  of  Joseph  Personette,  deceased,  who  thereby  gave 
the  property  to  his  son  Jephthah,  who,  after  the  death  of  the 
testator,  died  intestate,  without  issue,  and  unmarried,  and  on  his 
death  Dr.  Personette,  his  only  brother,  and  Miss  Pryme,  the 
only  child  of  his  only  sister  (who  was  then  dead),  inherited  the 
property.  By  the  will,  the  testator  directed  his  executors  to  fur- 
nish his  widow  with  everything  necessary  for  her  comfort  during 
her  natural  life,  and  provided  that,  in  case  they  should  refuse  or 
neglect  to  do  so,  she  should  "  have  the  privilege  to  choose  a  per- 
son to  act  for  iier."  Dr.  Personette  and  Miss  Pryme  agreed 
with  each  other,  after  they  became  the  owners  of  the  farm,  that 
the  property  should,  during  the  joint  lives  of  them  and  the 
widow,  be  considered  and  conducted  by  them  as  partnership 
property,  bound  for  the  support  of  the  widow  during  her  life ; 

derson  v.  Hudson^  1  Munf.  610  ;  Parker  v.  Bodley,  4  Bibb  102  ;  TKom  v.  ThorUy 
11  Iowa  14^ ;  Clancy  y.  Craine,  S  Dev,  Eg.  363 ;  Wetherbee  v.  Potter t  99  Mass, 
$54  ;  or  to  locate  mines,  Murley  v.  Ennis,  2  Ool.  $00 ;  or  to  survey  and  take 
up  pablic  lands,  Oibbom  v.  J?e//,  46  Tex,  4^7;  see  Henley  v.  BrowUj  1  Stew. 
144;  BryarU  v.  Hendricksj  5  Iowa  256 ;  DavU  v.  Walker^  4  Hayw.  295 ;  nor  one 
to  remove  a  mortgage  from  lands,  or  to  cancel  it.  Green  v.  BandaU^  51  Vt.  67 ; 
Wailis  Y.  Long,  16  Ala,  738;  Howard  v.  Oresham,  27  Qa,  347;  Valle  v. 
Ametiean  Co.,  27  Mo,  459;  Ackla  v.  Aekla,  6  Pa.  St.  228;  Holland  v.  John- 
son, 51  2nd.  S46 ;  Simonton  v.  Gaudolfo,  2  Fla,  392,  (Contra:  Duncan 
V.  Blair,  6  Denio  196;  Dock  v.  Hart,  7  W.  it  S,  172;  Parker  v.  Ba;rker, 
2  Mete.  (Mass.)  4^3;  Zeavitt  v.  PiaU,  53  Me,  147 ;  Phillips  v.  LeavUt, 
54  Me.  4^5;  Molinn  v.  Brown,  4  N.  Y.  403 ;  see,  also,  Toppin  v.  Lomas, 
16  C.  B.  145 ;  Massey  v.  Johnson,  1  Exch.  24I ;  nor  a  contract  to  keep  up  a 
fence,  Fleming  v.  Bamaey,  4^  Pa.  Si.  253  ;  see  Yeakle  v.  Jacob,  33  Pa.  St.  376  ; 
May  ▼.  Baskin,  12  Sm.  &  M,  4^8  ;  nor  one  not  to  use  a  building  in  trade  com- 
petition, Leinan  v.  Smart,  11  Humph,  308  ;  Bostwick  v.  Leach,  3  Day  476  ;  see 
GoOsehalk  v.  WiUer,  25  Ohio  St,  76;  also,  Richardson  v.  Pierce,  7  B.  L  330; 
nor  one  to  build  a  party-wall,  Hayes  v.  Moynihan,  60  III.  4OO  ;  see  Stuart  v. 
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that  during  the  joint  lives  of  the  three  they  two  should  contrib- 
ute equally,  as  owners  of  the  farm,  to  the  support  of  the  widow 
and  to  the  expense  of  managing  the  farm  and  the  payment  of 
the  taxes  thereon,  and  that  an  account  should  be  kept  of  the 
proceeds  of  the  sale  of  the  produce  and  of  the  sale  of  any  sand 
which  might  be  sold  from  the  property,  ancj  of  the  money  re- 
quired to  be  paid  for  the  comfortable  support  of  the  widow  by 
either  of  the  partners.  And  it  was  at  the  same  time  also  agreed 
between  them  that  inasmuch  as  Miss  Pryme  had  no  income,  nor 
any  means  of  support  except  from  her  share  of  the  produce  of 
the  farm,  Dr.  Personette  should,  from  time  to  time,  advance 
money  to  her  as  she  might  need  it,  and  pay  such  debts  as  she  might 
contract  for  necessary  services  to  herself  individually ;  and  that 
such  payments  should  be  charged  against  her  and  credited  to 
him  in  the  partnership  accounts,  and  that  in  those  accounts  she 
should  account  to  him  therefor;  and  that  on  the  death  of  any 
one  of  the  three  there  should  be  an  account.  The  agreement 
subsisted  until  the  death  of  Dr.  Personette.  Under  it,  and  in 
accordance  with  its  provisions,  he  (Miss  Pryme  all  the  time  actually 
residing  on  the  farm,  and  he  in  the  near  neighborhood)  furnished  a 
comfortable  support  to  the  widow,  advanced  money  to  Miss  Pryme 
and  paid  money  for  her ;  paid  the  taxes  on  the  property,  and 

Smithf  7  Taunt.  158 ;  Mice  v.  Roberts^  24  Wis.  4^1 ;  nor  one  to  pay  taxes  on 
lands,  Bi'dckett  v.  EvanSy  1  Cash.  79  ;  nor  one  to  pay  an  assessment,  Remington 
V.  Palmer,  (I?  N.  Y.  31;  Oirr  v.  Dooley,  119  Mass.  294;  McCormick  v.  Cheev- 
trs,  124  Mass.  262;  nor  one  to  drain  a  mine,  Tovmsend  v.  Peaaley,  35  Wis.  383; 
nor  one  to  divert  a  water-course,  Hamilton  Co.  v.  Cincinnati  R.  R.,  29  Ohio  St, 
341 ;  Le  Fcvre  v.  Le  Fevre,  4  Serg.  &  RawU  24I ;  nor  one  to  build  a  ditch  and 
keep  it  in  repair,  Gooch  v.  SuUivan,  13  Sev.  78  ;  nor  one  to  build  a  dam,  Jack- 
son V.  Litehy  62  Pa.  St.  451 ;  see  Stevens  v.  Stevens^  11  Mete.  251 ;  Pitman  v. 
Poor,  38  Me.  237 ;  nor  one  to  set  out  fruit  trees,  and  receive  a  share  of  their 
product   as   compensation,  Wiley  v.  Bradley y  60  Ind.  62;   see  Falmouth  v. 
Thomas,  1  Cr.  &  Mee.  89 ;  Cain  v.  McGuirCy  13  B.  Man.  340 ;  nor  an  agree- 
ment for  board  and  lodging  at  so  much  per  year,  with  the  owner  of  the  premi- 
ses, Wright  v.  Stavert,  2  EU.  <fc  EU.  720;  Wils(m  v.  Martin,  1  Denio  602;  see 
Inman  v.  St^mp,  1  Stark.  12 ;  nor  one  for  "mutually  keeping  house,"  Austin 
V.  Thomson,  45  N.  H.  113 ;  nor  one  to  destroy  the  rabbits  on  demised  lands, 
Morgan  v.  Griffithy  L.  R.  (6  Exch.)  70;  nor  one  to  remove  a  prior  lease  on 
lands  conveyed,  Negley  v.  Jeffers,  28  Ohio  St.  90  ;  nor  one  to  answer  for  dam- 
ages done  by  defendant's  workmen  in  quarrying  stone  on  plaintiff's  land. 
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exercised  superintendence  over  the  management  of  it  in  conjunc- 
tion with  her^  consulting  her  as  part  owner  and  partner  in  the 
general  conduct  of  the  business,  and  the  sale  of  the  produce  and 
sand.  The  bill  is  filed  by  the  administratrix  for  an  account. 
It  asks  an  answer  without  oath. 

The  defendant  demurs  on  the  ground  of  want  of  equity ;  that 
the  complainant  sues  in  a  representative  capacity,  and  yet  prays 
a  discovery  from  the  defendant  as  to  transactions  with  and 
statements  by  the  intestate ;  that  the  agreement  set  forth  in  the 
bill  is  void  by  the  statute  of  frauds  and  perjuries,  and  that  the 
complainant  had  an  adequate  remedy  at  law. 

The  bill  is  based  on  the  allegation  that  a  partnership  existed 
between  Dr.  Personette  and  Miss  Pry  me  in  the  management  and 
proceeds  of  the  farm.  Such  a  partnership  could  have  existed 
(3  Ken^8  Com.  §  28),  and  the  agreement  for  it,  if  by  parol,  is 
not  within  the  statute  of  frauds  and  perjuries.  The  objection  to 
the  bill  based  on  the  statute  concerning  evidence  is  not  valid. 
The  complainant  is  not,  by  the  fact  that  slie  sues  in  a  represen- 
tative capacity,  debarred  from  requiring  the  defendants  to  testify 
in  reference  to  the  subject  matter  of  the  controversy.  Daw  v. 
Vreelandy  3  Stew.  Eq.  51^2,  As  to  the  remaining  objection  that 
there  is  an  adequate  remedy  at  law,  the  bill  indeed  states  that 

Griffiths  V.  Jenkins,  10  Jur.  {N.  S.)  207 ;  nor  one  to  pay  a  grantor  the  excess 
beyond  the  original  purchase-money,  on  a  resale,  Graves  v.  Graves,  4^  N.  If. 
S23 ;  Bruce  v.  Hastings,  4^  Vt,  380 ;  nor  one  to  remove  buildings  from  lands 
conveyed  by  the  defendant,  Detroit  R.  R.  v.  Forbes,  20  Mich.  165. 

A  landlord's  parol  contract  to  make  repairs  on  the  demised  premises  is 
within  the  statute,  McMullen  v.  Riley,  6  Gray  500  ;  O'Leanj  v.  I)e  Laney,  63 
Me,  584;  WoodHs  Land.  &  Ten.  ^  377 ;  Addison  on  Cont.  §  ^03 ;  Leivis  v.  Sea- 
buiy,  74  N.  Y.  4^09 ;  and  the  right  to  use  a  church  for  public  worship  when 
not  occupied  by  the  congregation  to  which  it  belongs,  Brumfield  v.  Carson,  33 
Ind.  94;  and  holding  the  title  of  lands  to  indemnify  a  surety  for  work  and 
labor  to  be  done  by  the  covenantee,  Harper  v.  Sjxtinhour,  64  N.  C.  6J^9 ;  see 
Dyer  V.  Graves,  37  Vt.  369  ;  and  building  a  sa>v-mill  on  the  lands  of  another, 
who  agrees  to  furnish  from  his  lands  the  logs  to  be  used  at  the  mill,  Jones  v. 
McMiehael,  12  Rich.  176 ;  and  the  sale  of  a  pew,  Vieiie  v.  Osgood,  S  Barb, 
ISO  ;  Buck  V.  Piekwell,  27  Vt.  157. 

For  cases  of  parol  partnership  in  the  management  of  lands  and  the  pro^ 
ducts  thereof,  see  Crawshay  v.  Maule,  1  Swanst.  495  ;  Morris  v.  Barrett,  3  Y.& 
J.  S84;  Roberts  v.  Eherhardt,  Kay  I4S ;  Howe  v.  Hotoe,  99  Mass.  7/.— -Rep. 
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:siDce  the  death  of  Dr.  Personette  his  account  (which^  it  alleges, 
as  a  true  one)  of  the  advances  and  payments  made  by  him  under 
the  agreement^  was  exhibited  to  Miss  Pryme,  and  that  she  admit- 
ted its  correctness,  but  manifestly  that  fact  does  not  prevent  the 
complainant  from  having  recourse  to  equity.  The  account  sought 
for  can  only  be  had  in  this  court.   The  demurrer  will  be  overruled. 


Gilbert  Doniol 


!?. 


The  Commercial  Fjre  Insurance  Company  op  the  City 

OF  New  York. 

A  policy  of  insurance  was  issued  to  and  in  the  name  of  the  complainant's 
wife,  on  his  property,  upon  her  application.  Complainant  alleged  that  the 
policy  was  taken  out  by  her  in  her  own  name  instead  of  his,  by  mistake  on 
on  her  part.  Reformation  after  loss  refused,  on  the  ground  that  there  was  no 
proof  of  mutual  mistake,  nor  of  fraud  on  the  part  of  the  company. 


Bill  to  reform  policy  of  insurance.  On  final  hearing  on 
pleadings  and  proofs. 

Mr.  W.  P.  Douglass,  for  complainant. 

Mr.  R.  E.  Chetwood  and  Mr.  C&ursen,  of  New  York,  for 
defendants. 

The  Chancellor. 

The  object  of  this  suit  is  to  reform  a  policy  of  insurance 
against  loss  or  damage  by  fire,  issued  by  the  defendant  in  favor 
of  the  complainant's  wife,  on  her  application,  on  the  4th  of 
March,  1875.  The  complainant  alleges  that  the  policy  was  in 
fact  taken  out  for  him,  and  that  his  wife's  name  was  inserted 
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therein  instead  of  his  own,  through  mistake.  The  proof  is,  that 
when  it  was  taken  out  there  was  already  a  policy  for  J3,000  on 
the  property  (which  was  a  dwelling-house,  and  the  furniture 
therein,  in  Carrieville,  in  Bergen  county),  issued  by  the  Wil- 
liamsburgh  City  Fire  Insurance  Company,  December  24th, 
1874,  to  the  complainant,  in  his  own  name.  Shortly  before  the 
application  to  the  defendant  was  made,  the  complainant's  wife 
took  out  a  policy  from  the  State  Insurance  Company,  in  her  own 
name,  for  the  like  amount — $3,000 — on  the  same  property,  and 
the  policy  issued  by  the  defendant  was  also  for  the  same  sum 
and  on  the  same  property.  The  property  was  destroyed  by  fire 
in  nine  days  after  these  two  last-named  policies  were  taken  out. 
The  application  which  resulted  in  the  issuing  of  the  policy  by 
the  defendant,  was  made  to  Reinhold  Boekleu,  jun.,  an  insurance 
agent  in  New  York,  but  inasmuch  as  the  company  of  which  he 
was  agent,  (the  Hanover  Insurance  Company,)  declined  all  risk 
where  the  pro[)erty  was  not  in  the  city  of  New  York,  he,  at  Mrs. 
Doniol's  request,  undertook  to  obtain  the  insurance  for  her  from 
anotlier  company.  She  requested  that  the  policy  should  be 
issued  in  her  name,  and  he  made  application  for  her  accordingly. 
There  is  no  evidence  whatever  of' any  mutual  mistake  on  the 
part  of  the  parties  to  this  suit  in  the  issuing  of  the  policy,  or  of 
any  fraud  on  the  part  of  the  defendant.  The  latter  issued  the 
policy  in  accordance  with  the  application.  The  Williamsburgh 
policy  was  indeed  delivered  to  it,  but  it  was  so  delivered  merely 
to  give  the  description  of  the  property,  and  when  it  was  deliv- 
ered there  was  attached  to  it  a  piece  of  jpaper  on  which  Mrs. 
Doniol's  name  was  written.  It  is  argued,  and  the  complainant's 
case  rests  on  that  claim,  that  the  defendant  had  notice  by  the 
Williamsburgh  policy  that  the  property  was  the  complainant's, 
and  not  his  wife's.  But  the  application  was  for  a  policy  in  the 
name  of  Mrs.  Doniol,  and  she  represented  that  she  was  the 
owner  of  the  projjerty.  The  defendant  was,  of  course,  right  in 
issuing  the  policy  to  her  accordingly. 
The  bill  will  be  dismissed,  with  costs. 
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Beece  v.  Beeoe. 


Mary  Ann  Reece 


V. 


John  Reece. 

Where  a  husband  and  wife  have  never  lived  together,  and  the  wife  evinces 
a  strong  disinclination  to  live  with  her  husband  at  all,  and  repulses  his 
advances  towards  a  reconciliation,  their  consequent  separation  held  not  to  be 
desertion  within  the  divorce  act. 


Petition   for  divorce.     On  final   hearing  on  pleadings  and 
proofs. 

Mr,  if.  Force,  for  petitioner. 

Mr.  W,  Prally  for  defendant. 

The  Chancellor. 

This  suit  is  brought  for  a  divorce,  on  the  ground  of  desertion. 
The  parties  were  married  in  1873.  They  have  one  child,  born 
in  the  following  year.  Ever  since  the  marriage  (which  took 
place  in  Paterson)  the  petitioner  has  resided  in  that  city,  at  the 
house  of  her  parents.  With  the  exception  of  about  nine  months^ 
from  the  early  part  of  the  summer  of  1875  to  the  spring  of 
1876,  during  which  time  he  was  absent  in  Rhode  Island 
(where,  being  out  of  work,  he  went  at  his  wife's  instance  to  ob- 
tain work  at  his  trade,  that  of  a  carpenter,  with  a  relative  of 
hers),  the  defendant  has  also  resided  in  Paterson.  When  he 
returned  from  Rhode  Island,  he  first  went  to  the  house  of  his 
wife's  grandmother.  He  unexpectedly  met  his  wife  there.  She 
appears  to  have  received  him  with  coldness,  if  not  with  evidence 
of  positive  dislike.  During  his  absence  she  declared  that  she 
had  lost  her  affection  for  him.  The  reason  why  does  not  ap- 
pear.  The  evidence  on  the  subject  is  exceedingly  meagre.    From 
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her  grandmother's  house  he  went,  the  same  day,  to  her  father's, 
where  the  child  was.  He  arrived  there  first.  When  the  peti- 
tioner came  in  neither  spoke  to  the  other,  and  they  do  not  appear 
to  have  spoken  to  each  other  while  he  was  there.  From  that 
time  they  lived  separate  in  the  same  city,  Patereon,  he  with  his 
mother,  and  she  with  her  parents.  She  earned  her  living  by 
working  in  a  mill,  and  her  parents  supported  the  child,  which 
was  living  with  her.  .He  appears,  however,  to  have  contributed 
to  clothing  it.  He  swears  that  his  only  reason  for  not  living 
with  his  wife  was  that  he  had  heard  that  she  had  said  she  would 
never  live  with  him ;  and  he  further  says  that  he  would  have 
supported  her  if  slie  had  applied  to  him  to  do  so.  It  is  clear, 
from  the  evidence,  that  the  petitioner,  when  her  husband  re- 
turned from  Rhode  Island,  not  only  received  him  with  great 
coldness,  but  evinced  a  strong  determination  not  to  have  any 
communication  whatever  with  him.  She  offensively  repulsed 
his  advances  to  her,  even  on  one  evening  when  he  called  at  his 
sister's,  and  found  her  there,  refusing  to  permit  him  to  accom- 
pany her  home,  although  the  weather  was  stormy.  The  evi- 
dence does  not  show  tlie  facts  necessary  to  warrant  a  decree  for 
divorce.     The  petition  will,  therefore,  be  dismissed. 


Enoch  B.  Woodruff,  administrator, 


17. 


Henry  Mutschler  et  al. 

A  mortgagee  died  in  1877,  leaving,  besides  the  mortgage,  but  little  personal 
property,  which  was  shortly  afterwards  divided  among  her  next  of  kin.  In 
September,  1879,  the  mortgaged  premises  were  sold  by  their  owner,  and  the 
amount  of  the  mortgage  paid  to  the  mortgagee's  next  of  kin,  one  of  whom 
then  pnKluced  tlie  mortgage,  and  it  was  canceled  of  record.  In  October, 
1879,  one  of  the  mortgagee's  creditors,  took  out  letters  of  administration  on 
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her  estate. — Held,  that  the  payment  of  the  money* due  on  the  mortgage  to  the 
next  of  kin,  and  its  caooellation  of  record,  were  invalid,  and  the  latter  was 
set  aside  on  the  administrator's  application. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  C.  F.  Hill,  for  complainant. 
Mr.  C.  LentZf  for  defendants. 


Note. — On  the  death  of  a  mortgagee,  the  mortgage  passes  to  his  personal 
representative,  who,  in  equity,  is  trustee  of  the  heir,  for  whom  he  holds 
it,  subject  tu  the  rights  of  creditors.  Burton  v.  Ilintixtgerf  IS  Iowa  S4S ;  Chau 
V.  Lockennan,  It  GUI  &  Johivi.  ISo ;  Barnes  v.  Lee,  1  Bibb  528;  Kinna  v. 
Smith,  e  Gr.  Ch.  U  ;  Ketchum  v.  Dew,  7  Chldw.  5S2 ;  see  Sehoole  v.  Sail,  1  Sck, 
<fe  L.  nS;  Aubrey  v.  Jl/i/ton,  2  Moll.  629;  Mutual  Life  Ins.  Co.  v.  SturgeSy  5 
Stew.  Eq.  678,  6  Id.  S28. 

Although  the  mortgagee  may  have  entered  for  condition  broken,  but  died 
before  forecloaure,  Fay  v.  Cheney,  14  Pick.  399 ;  White  v.  RUtenmeyer,  30 
Iowa  208. 

An  executor  may  execute  a  power  of  snle  contained  in  a  mortgage  of  lands 
to  his  testator,  Richmond,  v.  Hughes,  9  R.  L  228 ;  or  an  administrator,  Mer- 
rin  v.  Lewis,  90  JU.  505;  Harniekell  v.  Orndorff,  35  Md.  341. 

He  may  require  the  tenant  in  possession  to  attorn  to  him,  where  the  mort- 
gagee died  after  foreclosure,  but  before  the  time  for  redemption  had  elapned, 
Lockwood  V.  Tracy,  4^  Conn.  447  ;  or,  consent  to  the  entry  of  another  into  the 
possession  of  the  premises  mortgaged,  Webster  v.  Golden,  56  Me.  204.  Or, 
sustain  trespass  against  the  heir  for  entering  and  cutting  and  carrying 
away  wood,  after  foreclosure,  Palmer  v.  Stevens,  11  Cash.  14^;  Brooks  v.  Gom, 
61  Me.  307 ;  or,  the  purchaser  of  the  wood  from  the  mortgagor  in  )X)ssessi(m 
after  condition  broken,  McKellop  v.  Jaehnan,  50  Vt.  57 ;  nor  can  a  quit-claim 
deed  of  the  heir  before  foreclosure  sustain  a  writ  of  entry  by  his  grantee, 
Ta/t  V.  Slereiis,  3  Gray  504;  Douglass  v.  Dunn,  51  Me.  121 ;  nor  can  the  heir 
himself  enter,  Smith  v.  Dyer,  10  Mass.  18 ;  Haskins  v.  Hawkes,  108  Mass.  379. 
8ee  Van  Duyne  v.  Thayre,  14  Wend.  2:'i3. 

One  of  several  executors  axn  release  a  portion  of  the  mortgaged  premises, 
Stuyirmut  v.  Hull,  2  Barb.  Ch.  151, 

He  may  receive  payment  of  the  mortgage,  and  cancel  it,  Ely  v.  SchojUld, 
Sr,  Barb.  330;  Schwartz  v.  Leist,  13  Ohio  St.  4^5;  Griffin  v.  Lotell,  42  Miss. 
402 ;  see  Page  v.  Johnston,  23  Wis.  205  ;  although  a  foreign  representative, 
Doolittle  v.  Lewis,  7  Johm.  Ch.  45 ;  see  Stone  v.  Scripture,  4  Lans.  186;  Vroom 
V.   Van  Home,  10  Paige  549  ;  Thorpe: s  Case,  15  Grant's  Ch.  76. 

If  the  mortgagor  is  the  executor  of  the  mortgagee,  and  charges  himself 
with  the  amount  of  the  mortgage  debt  as  assets,  tliis  ui>erates  as  a  satisfaction, 
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The  Chancellor. 

The  bill  is  filed  to  annul  the  cancellation  of  a  mortgage  on 
laud  in  Newark,  and  to  re-instate  and  foreclose  the  mortgage. 
The  case,  briefly  stated,  is  this :  The  defendant,  Henry  Osborn, 
l>eing  then  the  owner  of  the  mortgaged  premises,  gave  the 
mortgage  to  Margaretha  Mack  on  the  29th  of  October,  1869. 
At  the  death  of  the  mortgagee  the  mortgage  was  a  valid,  sub- 
sisting security,  and  there  were  due  on  it  $1,100  of  principal, 
besides  $72.50,  or  thereabouts,  of  interest.     After  her  death, 

Mariin  v.  Smithy  124  Mcua.  111.  See  Chiffin  v.  PringU,  56  Aid.  4S6 ;  Watken 
V.  Olas8,  54  Miss.  SS2 ;  Thorp  v.  Feliz,  6  B.  Hon.  15;  McPhadden  v.  Bacon,  IS 
Qran^B  Ch.  591 ;  Morrow  v.  Peyton,  8  Leigh  54. 

As  to  a  fraaduleDt  entry  of  satisfaction,  and  its  effect,  see  Fine  v.  King,  6 
Stew.  Eq.  108 ;  Hays  v.  O'Connor,  1  N.  Y.  Leg.  Ohs.  405 ;  Remann  y.  Buck- 
master,  85  lU.  40S  /  Weir  v.  Masker,  19  Wis.  Sll. 

If  money  dne  on  a  mortgage  be  paid  to  the  heir,  the  executor  may  recover 
it  from  him,  Tabor  v.  Tabor,  3  Swanst.  635. 

Payment  to  the  next  of  kin  is  no  defence  to  an  action  by  the  administrator, 
Mitchell  V.  Moorman,  1  Y.  &  J.  ^1.     See  Sio\-y  v.  Kemp,  51  Ga.  399. 

If  money  be  decreed  to  be  paid  to  B*s  distributees,  payment  to  B's  admin- 
istrator is  not  a  satisfaction,  Hamer  v.  Bethea,  11 S.  C.  {N.  S.)  41(>. 

As  to  payments  to  one  of  several  executors,  see  Ewart  v.  Dryden,  IS  Grants 
•Ch.  50;  Ewart  v.  Snyder,  Id.  55. 

One  of  two  executors  may  consent  to  the  postponement  of  the  lien  of  their 
testator's  mortgage,  3Iutual  Life  Ins.  Co.  v.  Sturges,  6  Stew.  Eq.  328,  335. 

A  personal  representative  may,  beff>re  foreclosure,  assign  a  mortgage  belong- 
ing to  his  decedent's  estate,  Burt  v.  Bicker,  6  Allen  77 ;  Trades  Saving  Bank  v. 
JFreese,  11  C.  E.  Gr.  453;  Crooker  y.JeweU,  31  Me.  306;  Kinna  v.  Smith,  2  Or. 
Ch.  16;  CoUamer  v.  Langdon,  29  Vt.  32 ;  see  Winshw  v.  Crowdl,  32  Wis.  630  ; 
Sindair  v.  Dewar,  17  GranHs  Ch.  621 ;  Renaud  v.  Conselyea,  7  Abb.  Pr.  105 ; 
Jjadd  V.  Wiggin,  35  N.  II.  421 ;  and,  semble,  a  foreiijn  administrator  may  also, 
Ciark  V.  Blackington,  110  Mass.  369  ;  Grace  v.  Hunt,  1  Cooke  344;  Copper  v. 
Wells,  Sax,  10;  Smith  v.  Tiffany,  16  Hun  552;  see  S.itUlon  v.  SUl,  8  How.  441 ; 
Thatcher  v.  Haich,  6  McLean  68;  HUl  v.  Winne,  1  Bi^is.  275;  Culler  v.  Daven- 
port, 1  Pick.  81 ;  so  where  an  assignment  of  a  mortgage  is  made  to  an  admin- 
istrator, as  such,  Flagg  v.  Johnston,  32  Ga.  26  ;  2  Jones  on  Mort.  ?  1390  ;  Wil 
kins  y.  Sorrels,  45  Ala,  272;  Thurston  v.  Kennelt,  22  N.  H,  151 ;  see  Richard^i 
V.  Adamaon,  4S  Iowa  248;  Bogert  v.  Hertell,  4  Hill  492;  People  v.  Miner,  37 
Barb.  4^0. 

One  of  several  executors  may  so  assign,  JoTtes  on  Mort.  §  796  ;  see  Stuart  v. 
Abbott,  9  Ch'oit,  252;  Hiteheock  v.  Meirick,  15  Wis.  522. 

And  such  assignee  may  foreclose  in  his  own  name,  Nelson  v.  StoUenwerek 
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was  a  little  household  furniture,  worth  not  more  than  $50, 
which  was  soon  after  her  death  divided  up  among  her  children. 
She  died  in  September,  1 877.  One  of  the  creditors  of  tl)e  estate 
took  out  letters  of  administration  uptm  it  in  October,  1879. 
That  the  cancellation  was  unauthorized,  there  is  no  room  to 
doubt.  The  next  of  kin  had  no  authority  to  discharge  the 
mortgage  debt.  Tliey  had  none  to  cancel  the  mortgage.  Wms. 
on  Exra.  50i;  Hatch  v.  Proctor ^  102  Mass.  351;  Foster'  v. 
Bates,  12  Jf.  &  TF.  226.  Mutschler,  by  his  answer,  alleges 
that  he  bought  the  property  free  from  the  mortgage,  and  that 
when  it  was  conveyed  to  him,  the  mortgage  had  been  canceled. 
But  he  admits,  in  his  testimony,  that  he  knew  that  Mrs.  Mack 
held  the  mortgage  at  her  death,  and  it  appears  from  his  testi- 
mony that  he  knew  that  it  was  the  money  paid  by  him  for  the 
consideration  of  the  conveyanjoe  which  the  next  of  kin  received  in 
consideration  of  the  cancellation  of  the  mortgage.  He  must  be 
held  to  have  known  that  the  land  was  not  freed  from  the  mort- 
gage by  the  cancellation.  He  was  bound  to  see  that  the  cancel- 
lation on  which  he  relied  was  made  by  due  authority.  The  can- 
cellation will  be  annulled,  and  the  mortgage  re-instated,  and  there 
will  be  a  decree  for  the  foreclosure  and  sale  of  the  premises. 


Abraham  Collerd 


t?. 


Isaiah  A.  Huson  et  al. 

Two  purchase-money  mortgages  on  the  same  premises  were  giveo  and 
recorded  simultaneously  in  September,  1859.  One  of  them  whs  payable  io 
eight  months,  without  interest,  and  was  further  secured  by  a  surety  on  the 
bond.  The  other  was  payable  in  fifteen  years,  with  interest.  The  surety 
paid  liis  bond  when  it  fell  due,  in  May,  1860,  but  obtained  no  assignment  of 
the  mortgage  until  November,  1869,  and  did  not  record  his  assignment  until 
November,  1875.  The  mortgagee  assigned  the  other  mortgage  to  B.  in  March^ 


7  Stew.]  MAY  TERM,  1881.  39 


Collerd  v.  Huson. 


1868|  and  that  assignment  was  recorded  the  same  month. — Heldj  thai  the 
mortgages  were  concurrent  liens ;  the  fact  that  one  became  due  before  the 
other  giving  it  no  priority. 


Bill  to  foreclose,  and  cross-bill.  On  final  hearing  on  plead- 
ings and  proofs. 

Mr.  W.  B.  mUiama,  for  Collerd. 

Mr,  G.  Acheraorij  jun.y  for  Brinkerhoff. 

The  Chancellob. 

The  controversy  between  the  litigant  parties  is  as  to  the  pri- 
ority of  two  mortgages  given  by  Isaiah  A.  Huson  to  Isaac 
Groetschius,  September  14th,  1859,  on  the  same  property,  a  farm 
in  Bergen  county,  oile  for  $2,000,  payable  May  1st,  1860,  with- 
out interest,  and  the  other  for  $4,600,  payable  in  fifteen  years 
from  its  date,  with  interest  from  the  Ist  day  of  May,  1860. 
These  mortgages  were  given  to  secure  part  of  the  purchase- 
money  of  the  mortgaged  premises,  which,  at  the  date  thereof, 
were  conveyed  by  Goetschius  to  Huson.     In  the  bond,  the  pay- 


NoTE. — Mortgages  on  lands,  given  simultaneously,  are  concurrent  liens, 
eyen  when  in  the  hands  of  different  assignees,  Qauien  v.  Tom^inaoTt,  8  C,  E, 
Or.  405;  Vredenburcfh  v.  Burnet,  4  Stew.  Eq.  2£9,  7  Stew.  Eq.  — ;  Nwylor  v. 
ThroekmjorUm,  7  Leigh  98 ;  Lane  v.  Niekerson,  17  Hun  I48 ;  Fomeroy  v.  Lai- 
ting,  15  Gray  4^5  ;  see  GUmuin  v.  Moody,  4S  N.  H.  239  ;  Riddle  v.  George  (N. 
IL),  6  Reporter  757;  Greene  v.  Wamick,  64  N.  Y.  2£0;  White  v.  Leslie,  54  How. 
Pr.  S94;  Freeman  v.  Shroeder,  4S  Barb.  618 ;  Van  Rensselaer  v.  Stafford,  Hopk, 
569  ;  and  so  of  chattel  mortgages,  Howard  v.  Chase,  IO4  Mass.  £4^  ;  Welch  v. 
Sackett,  H  Wis.  24S ;  Aldrieh  v.  Martin,  4  R  L  520. 

But  not  where  one  is  a  purchase-money  mortgage,  Boyd  v.  Mundorf,  5  Stew, 
Eq.  545;  Turk  v.  Funk,  68  Mo.  18;  BoUes  v.  Oarli,  12  Minn.  US;  Clark  v. 
Brawn,  S  Allen  509;  see  Cak^s  Appeal,  23  Pa,  St.  186;  Qgden  v.  Walters,  IM 
Kan,  282;  Lovett  v.  Demarest,  1  Hal.  Ch.  113  ;  Short  v.  Battle,  52  Ala,  4^6, 

In  some  states,  where  different  debts,  secured  by  the  same  mortgage,  fall 
due  at  different  times,  they  are  to  be  paid  according  to  their  priority,  2  Jones 
on  Mart.  ||  1699-1702;  also  Kyle  v.  Thompson,  11  Ohio  St.  616;  Winters  v. 
Franklin  Bank,  S3  Ohio  St.  250;  Huffard  v.  Gottberg,  54  Mo.  271;  Peoples 
Sav.  Bank  v.  Finney,  63  Ind.  460;  Doss  v.  Ditmars,  70  Ind.  451;  Walker  v. 
SekreAer,  47  Iowa  529;  Richardson  v.  McKim,  20  Kan.  346;  MeCUntic  v. 
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ment  of  which  the  $2,000  mortgage  was  made  to  secure,  Collerd 
was  surety.  To  his  signature  he  added  the  word  "surety/'  He 
paid  off  the  bond  on  the  5th  of  May,  1860,  and  subsequently 
(but  hot  until  November,  1869)  obtained  from  Goetschius  an 
assignment  in  writing  of  it  for  liis  own  security.  Tiiat  assign- 
ment was  not  recorded  until  November  11th,  1875.  On  the 
14th  of  March,  1868,  Goetschius  assigned  the  1^4,500  mortgage 
to  Brinkerhoff  for  value.  That  assignment  was  recorded  on  the 
17th  of  that  month.  Both  mortgages  were  registered  on  the 
same  day,  and  simultaneously.  Collerd  insists  that  his  is  en- 
titled to  priority  over  that  of  Brinkerhoff,  and  bases  his  claim 
on  the  allegation  that  it  was  understood  when  his  mortgage  was 
given  that  it  was  to  be  prior  in  lien  to  the  other  one,  and  he 
charges  that  Brinkerhoff  took  his  assignment  with  notice  of  his 
right  to  priority.  Collerd's  claim  to  priority,  as  made  by  the 
pleadings,  is  denied  by  Brinkerhoff,  and  it  is  not  maintained  by 
the  evidence.  Collerd,  on  the  one  hand,  swears  that  the  under- 
standing was,  wlien  the  mortgages  were  given,  that  the  $2,000 
mortgage  was  to  be  the  first  encumbrance  on  the  property ;  but 
Goetschius,  on  the  other  hand,  testifies  directly  to  the  contrary. 
Huson,  the  only  other  living  witness  of  the  transaction,  says 

Wise,  25  Oratt  US;  Marine  Bank  v.  InUmationcU  Bank,  9  Wis,  67;  NorrU 
V.  Beaty,  6  W.  Va,  ^3;  Belding  v.  Manly,  21  Vt.  650;  HerringUm  v.  ifcCb/- 
lum,  73  la.  476. 

But,  in  other  states,  the  proceeds  are  divided  pro  rata,  Perrjfs  Appeal,  S£ 
Pa.  St.  43  ;  Lewis  v.  De  Forest,  20  Omn.  427 ;  JohMon  v.  Oandage,  31  Me.  28; 
Carnahan  v.  Dyer,  2  Am.  Law  Beg.  121 ;  Moore  v.  Ware,  38  Me.  4^6 ;  Bussell 
V.  Ckirr,  38  Oa.  469 ;  Davidson  v.  Allen,  36  Miss.  4^9;  Ventress  v.  Crediiorn^ 
20  La.  Ann.  359  ;  Ellis  v.  Boseoe,  4  Baxter  4^8  ;  Andrews  v.  Hohgood,  1  Lea 
693;  Smith  v.  Cunningham,  2  Tenn.  Ch.  665;  Eastman  v.  Foster,  8  MeU.  19; 
Paris  Bank  v.  Beard,  49  Tex.  358;  Delespine  v.  Campbell,  62  Tex.  4/  Cooper 
V.  Uimann,  Walk.  Ch.  251;  English  v.  Carney,  25  Mieh.  178;  PhiUips  v. 
Mariner,  6  Biss.  29, 

8o  where  fractional  parts  of  one  debt  are  assigned,  Haneock^s  Appeal,  34 
Pa.  St.  155. 

The  asmgnment  of  one  note  or  bond  carries  with  it  a  pro  rata  portion  of  the 
mortgage,  Stevenson  v.  Black,  Sax.  338 ;  Phelan  v.  Olney,  6  Cal.  478 ;  Sample 
V.  Rowe,  24  Tnd.  208 ;  Swartz  v.  Leist,  13  Ohio  St.  419;  Anderson  v.  Baumgari" 
nei;  27  Mo.  SO  ;  Teny  v.  Woods,  6  Sm.  dt  M.  139  ;  Walker  v.  Sehreiber,  47  Iowa 
629  ;  MeLanahan  v.  Chambers,  1  Man.  43  ;  Stockton  v.  Johnson,  6  B,  Mon.  40S  • 
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that  he  always  supposed  that  the  mortgage  which  became  due 
first  was  first  in  order  of  priority,  because  it  became  due  first ; 
that  he  supposed  the  $2,000  mnrtgnge  was  tlie  first ;  that  his 
recollection  is  not  clear  as  to  what  was  said  on  tlie  subject,  but 
that  was  his  impression  on  tlie  subject.  Goetschius  appears  to 
have  had  the  same  notion  as  Husoti,  thiiL  where  two  mortgages 
are  given  simultaneously  on  the  same  property,  that  which  will 
become  due  first  will  therefore  rank  first,  but  thought  it  might 
be  deprived  of  priority  by  recording  it  after  the  other.  On  the 
aale  of  the  property  by  Goetschius  to  Huson,  the  former  insisted 
upon  receiving  a  cash  payment  of  $2,000.  Huscm  could' not 
maki^  it.  Goetschius  agreed  to  accept  instead  ti hereof  a  bond 
for  the  $2,000,  payable  in  May  following,  provideil  Collerd 
would  become  surety  oo  it,  which  lie  did  accordingly.  Gtoet- 
tjchius  swears  that  he  intended  that  the  $4,500  mortgage  should 
be  registered  first,  so  that  it  would  outrank  the  oilier  mortgage, 
and  that  he  gave  such  direction  when  he  left  the  mortgage  for 
registry.  If  he  gave  sucii  direction,  it  appeiirs  to  imve  been  dis- 
regarded. As  before  stated,  the  proof  does  not  establish  Col- 
lerd's  claim  of  priority  for  the  $2,000  mortgage.  Seeing  that 
the  mortgages  were  registered  simultaneously,  they  are  to  be  re- 

Dunean  v.  LouwvUle^  13  Bush  378 ;  Woodruff  v.  King^  47  Wis.  261 ;  see  jS'^cic^ 
art  V.  Cronhy,  50  Me.  130 ;  Page  v.  Pierce,  'J6  N.  II.  317 ;  unless  otherwise 
stiptilated,  Orattan  v.  Wiggins,  ^S  Cal.  16 ;  litre^ford  v.  Ward,  1  Disney  169 ; 
Bank  of  England  v.  Tarkton,  23  Miss.  173;  JN^oj/e«  v.  White,  0  Kan.  040  ;  Bry- 
ant V.  DamoHf  6  Gray  564;  llenderaon  v.  Heirod,  10  JSm.  d:  M.  631 ;  Foley  v. 
Boae,  123  MasK  557 ;  Langdon  v.  Keith,  0  17.  200 ;  Rt,lMon  v.  Brockway,  23 
WU.407. 

In  some  instances  the  date  of  the  as*5ij»nment  fixes  the  priority,  irrespective 
of  the  date  of  the  instrument,  CuUum  v.  Envin,  4  Ala.  V>2 ;  Bank  of  Mobile 
T.  Planters  Bank,  9  Ala.  640 ;  Nelson  v.  Dunn,  15  Ala.  501 ;  Griggsby  v. 
Hair,  ii5  Ala.  327  ;  Lyman  v.  Smith,  21  Wis.  674. 

A  cancellation  of  record  proerts  a  bona  fide  purchaser  of  the  premises 
again>t  any  unpaid  notes  in  the  hands  of  assignees,  Ayres  v.  Hays,  60  Ind. 
45s  ;   Gregory  v.  Savage,  32  Omn.  250. 

A  mortgage  may  be  foreclosed  for  an  overdue  installment  of  the  principal, 
American  Life  Ins.  Co.  v.  RyersMi,  2  Hal.  Ch.  9  ;  Adams  v.  Essex,  1  Bibb  14^; 
WcUkins  V.  Haeketl,  20  Minn.  106 ;  Salmon  v.  Clagett,  3  Bland  125 ;  Mussina 
T.  BartJett,  8  Port  277 ;  Baker  v.  Lehman,  Wright  522 ;  King  v.  Longworth,  7 
Ohio  131 ;  or  for  one  of  several  notes,  Johnson  v.  Brown,  31  S.  H.  4^)5 ;  Kennedy 
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garded  as  concurrent  liens.  Qoetschius  swears  that  Collerd 
applied  to  him  previously  to  the  time  when  the  assignment  to 
the  latter  was  made,  and  requested  him  to  make  it,  and  he  swears 
that  he  told  Collerd  that  he  was  willing  to  do  so,  provided  it 
would  not  affect  his  right  to  priority  in  respect  to  the  $4,500 
mortgage,  and  that  Collerd  replied  that  the  assignment  would 
not  affect  that  mortgage ;  that  he  did  not  want  to  hurt  Greet- 
schius,  and  that  the  property  was  worth  the  amount  of  botii 
mortgages;  but  Collerd  denies  this  wholly.  Goetschius  alsa 
swears  that  when  he  assigned  the  $4,50U  mortgage  to  Bri nicer- 
hoff,  he  had  no  idea  that  the  $2,000  mortgage  was  in  existence,, 
and  Brinkerhoff  testifies  that  Goetschius  "  gave  him  to  under- 
stand,'' when  he  took  the  assignment  of  that  mortgage,  that  il 
was  the  first  and  only  encumbrance  on  the  property,  and  he 
adds  that  if  he  had  not  believed  that  it  was  the  only  lien  he 
would  not  have  taken  it.  The  weight  of  evidence  is  that  when 
Collerd  paid  off  the  mortgage  he  took  the  bond  into  liis  pos- 
session, and  directed  the  attorney  in  whose  office  the  payment 
was  made,  and  who  was  acting  for  Goetschius,  to  draw  an  as- 
signment from  Goetschius  to  him  of  the  mortgage,  and  Goet- 
schius then  promised  him  that  he  would  go  to  the  lawyer's  office 

V.  Ilammondf  16  Mo.  841 ;  Tindey  v.  Boykin^  4^  Tex,  592  ;  Pepper  v.  DutUap, 
10  La,  163;  Gibbons  v.  Hoag,  95  III,  45 ;  see  Noyea  ?.  Bamei,  57  y.  H.  6o3  ; 
and  8uch  proceeding  will  not  bar  a  BubsequeDt  foreclosure  for  other  install* 
mems,  Alien  v.  Wood^  4  Stew.  Eq.  103 ;  McDouffol  v.  Doumey,  45  Cal.  165  ; 
Skeliow  V.  Ward^  51  Ind.  46 ;  Smith  v.  OaborUf  33  Mich.  410 ;  Mcufruder  v. 
Eygletton,  41  Mita.  284  ;  Darrow  v.  ScuUiny  19  Kan,  57;  Kemerer  v.  Boiimef, 
53  Iowa  72 ;  McDougall  v.  Douney,  45  Cal.  165 ;  see  West^s  Appeal^  S8  Pa.  Si. 
341;  Hubbard  v.  JaiTell,  23  Md.  66;  but  see  Kimwell  v.  mUard,  S  Doug, 
[Mich.)  an ;  Cox  v.  WheeUr,  7  Paige  24S  ;  Baford  v.  Smith,  7  Mo.  4^9  ;  Powe- 
ghick  Co.  V.  Dennison,  36  Iowa  244  ;  Bobins  v.  Swain,  68  III.  197  ;  Foider  v, 
Johnmn  [Minn.),  9  Reporter  445 ;   Wilion  v.  Hayward,  2  Flu,  27. 

A  payment  of  the  Installment  terminates  the  suit,  Brown  v.  Thompson,  29 
Mich.  72;  see  Dow  v.  Moor,  59  Me.  118. 

A  mortgage  may  be  foreclosed  for  interest  before  the  principal  is  due,  Van 
Doren  v.  Dickerson,  6  Stew,  Eq.  388 ;  Valentine  v.  Van  Wagner,  37  Barb.  60 ; 
Stafford  V.  Maua,  38  Iowa  133 ;  Butler  v.  BUichnan,  45  Conn.  159  ;  Olass  v. 
Warwick,  40  Pa.  St,  I40 ;  Bank  v.  Johnson,  53  Cd,  99;  Mahn  v.  IIuMey,  1 
SUw.  Eq.  546;  Booknan  v.  BurneU,  49  Iowa  SOS;  Hunt  v.  Dohrs,  39  Cal.  SO4, 
— Rep. 
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and  sign  it.  He  did  not  get  the  assignment^  however^  until 
1869.  And  while  it  is  true  that  when  Brinkerhoff  took  his 
assignment  Goetschius  appeared  of  record  to  be  the  owner  of 
the  $2,000  mortgage,  yet  that  mortgage  was  uncanceled,  and 
stood  uncanceled  of  record.  It  was  not  produced  by  Goetschius 
to  BrinkerhofiP^  nor  its  absence  in  any  way  accounted  for.  Col- 
lerd,  as  the  surety  in  the  bond,  had  a  clear  equity  to  the  mort- 
gage security  for  it,  which  Goetschius  held.  Brinkerhoff  made 
no  inquiry  on  the  subject,  but  relied  on  what,  as  he  says,  Goet- 
schius led  '*  him  to  understand,"  which  was  that  the  $4,500 
mortgage  was  the  first  and  only  encumbrance ;  but  he  does  not 
even  remember  that  any  reference  was  made  to  the  $2,000  mort- 
gage. Collerd  was  then  entitled  to  be  subrogated  to  the  rights 
of  Goetschius  under  the  last-mentioned  mortgage,  and  he  has 
not  lost  his  right  by  any  act  or  dereliction.  There  will  be  a 
decree  that  the  mortgages  are  concurrent  liens. 


A.  B. 


r. 


C.  B. 


1.  In  order  to  give  juriBdiction,  the  divorce  act  requires  that  the  parties,  or 
one  of  them,  must  have  been  an  inhabitant  of  this  state  at  the  time  of  the 
injuiyy  desertion  or  neglect  complained  of,  &c. — Heldj  that  an  incurable 
impotence  existing  at  the  time  of  the  marriage,  was  a  continuing  injarj  and 
gave  jurisdiction,  although  neither  of  the  parties  was  an  inhabitant  of  the 
state  when  the  marriage  was  contracted. 

2.  The  parties  were  married  in  1865,  and  the  defendant  (the  wife)  success- 
fall^  resisted  all  efibrts  for  intercourse  for  about  five  years.  Some  time  after- 
wards her  impotence  was  discovered,  and  complainant  induced  her  to  submit 
to  a  surgical  operation  therefor,  which  was  performed  in  1877,  but  without 
suocea.  In  1879  complainant  became  satisfied  that  defendant  was  incurably 
impotent,  and  in  1880  filed  a  bill  for  divorce  on  that  ground. — Hddj  that  his 
claim  to  relief  had  not  been  forfeited  by  delay. 
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Bill  for  divorce  on  the  ground  of  impotence. 

The  Chancbllob. 

Two  objections  to  a  decree  for  the  complainant  are  presented 
for  consideration.  One  is,  that  the  facts  show  a  want  of  juris- 
diction, and  the  other,  that  if  there  be  jurisdiction  the  com- 
plainant is  barred  of  relief  by  his  delay  in  bringing  suit.  The 
first  objection  is  based  on  the  provision  of  the  statutory  grant  of 
jurisdiction.     The  act  {Rev.  814)  gives  jurisdiction — 

'*  Provided  the  parties  or  either  of  them  were  or  shall  be  inhabitants  of 
this  state  at  the  time  of  the  injury,  desertion  or  neglect  complained  of,  or 
where  the  marriage  shall  have  been  solemnized  or  taken  place  witiiin  this 
state,  and  the  complainant  shall  have  been  an  actual  resident  in  this  state  at 
the  time  of  the  injury,  desertion  or  neglect  complained  of,  and  at  the  time  of 
«xhibiting  the  bill ;  or,  where  the  adultery  was  committed  in  this  state  and 
the  parties  complainant  and  defendant,  or  either  of  them,  reside  in  this  state 
at  the  time  of  exhibiting  the  bill,  or  where  the  complainant  or  defendant  shall 
be  a  resident  of  this  state  at  the  time  of  filing  the  bill  of  complaint,  and  the 
complainant  or  defendant  shall  have  been  a  resident  of  this  state  for  the  term 
of  three  years  daring  which  such  desertion  shall  have  continued. " 

The  question  is,  whether,  seeing  that  the  impotence  existed  at 
the  time  of  the  marriage,  that  time  must  not  be  held  to  be  'f  the 
time  of  tlie  injury,"  within  the  meaning  of  the  above-quoted 
language  of  the  first  section  of  the  statute.  The  parties  were 
not,  nor  was  either  of  them,  inhabitants  of  this  state  then.  The 
word  '*  injury ''  in-  the  language  under  consideration  must  be 
construed  to  mean  ground  of  divorce  when  applied  to  cases 
where  the  complaint  is  of  impotence,  or  that  the  defendant  had 
a  former  husband  or  wife  living  when  the  marriage  took  place, 
or  that  the  marriage  was  within  the  prohibited  degrees.  The 
injury  from  the  incurable  physical  impotence  of  tlie  defendant 
in  this  case  has  been  a  continuing  one  from  the  time  of  the 
marriage. 

As  to  the  otiier  objection :  The  parties  were  married  in  1865, 
and  lived  together  till  1879.  The  evidence  shows  that  the 
complainant  was  not  aware  for  many  years  after  the  marriage 
that  the  defendant  (his  wife)  was  impotent.     She  for  about  five 
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years  successfully  resisted  his  efforts  for  intercourse.  When  the 
fact  of  her  impotence  was  discovered  by  him,  he  induced  her  to 
submit  to  a  surgical  operation  to  remove  the  difficulty.  The 
operation  was  performed  in  1877.  It  was  not  successful.  The 
^^mplainant  became  satisfied  in  1879  that  the  defendant  was 
incurably  impotent.  The  bill  was  filed  in  1880.  There  is  no 
ground  for  the  objection  under  consideration.  The  divorce  will 
be  decreed. 


Amelia  L.  Gilmobe  et  al. 


V. 


Geokoe  F.  Tuttle,  trustee,  et  al. 

-^Q   i*ate  of  interest  to  be  computed  on  the  acconnting  of  a  delinquent 

'"^e,  stated,  where  the  rate  had  been  changed  by  law  during  the  period 

^Tereci  by  the  account ;  and  also  the  proper  method  of  calculating  such  in- 

fifeet  "^Kere  the  trustee's  disbursements  had  not  been  regularly  credited  to 

J^>  *lso  other  items  of  the  account,  as  to  the  valuation  of  certain  lands  in- 

^ed  io  his  misfeasance,  and  the  time  from  which  he  was  chargeable  with 

'^^^    Tinder  the  will,  explained  and  settled. 


^'**   for  relief.     On  exceptions  by  trustee  to  master's  report. 
**•    J,  W.  Taylor,  for  the  exceptions. 

^-    It.  Wayne  Parker^  contra, 

^^  Chancellor. 

y   the  order  made  in  this  cause,  May  29th,  1880,  it  was  re- 

^^  to  the  master  to  take,  and  state  the  accounts  of  the  trus- 

^  ^nd  it  was  ordered  that  in  the  accounts  he  ascertain  and 

^  *^^  the  trusts  with  the  value  of  the  lands  sold  and  conveyed 
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interest  on  his  receipts.     The  method  of  making  up  the  account 
adopted  by  the  master  is  incorrect.     To  ascertain  the  amount  of 
money  for  which  the  trustee  is  answerable,  he  debits  the  trustee 
with  the  amount  with  which  he  iinds  him  justly  chargeable  as 
the  prooeeils  of  the  sale  of  land  to  Mrs.  A.  B.  Gilmore,  made  in 
May,  1871,  deducts  from  it  the  cost  of  the  homestead  bought 
for  Mrs.  A.  L.  Gilmore,  and  the  amount  of  a  mortgage  received 
as  part  of  the  consideration  of  that  sale.     On  the  balance  he 
charges  interest  to  the  date  of  the  master's  account,  and  then 
charges  the  trustee  with  the  proceeds  of  the  other  subsequent 
sales  to  Mi*s.  A.  B.  Gilmore,  with  interest  thereon  from  the  date 
thereof  to  the  time  of  making  up  that  account,  and  on  the  re- 
sult of  these  charges  he  credits  the  trustee  with  only  the  amount 
of  the  excess  of  his  payments  over  his  receipts,  according  to  the 
trustee's  account,  which,  it  should  be  stated,  does  not  include  the 
proceeds  of  the  last-mentioned  sales  to  Mrs.  Amelia  B.  Gilmore. 
The  trustee  is  thus  charged  with  interest  on  all  he  received,  ex- 
oppt  the  cost  of  the  homestead  and  the  before-mentioned  mort- 
gage, and  receives  no  interest  on  his  over-payments. 

Again,  he  charges  the  trustee  with  the  whole  of  the  fund  of 
112,000,  from  September  2d,  1869,  six  months  from  the  date  of 
the  declaration  of  trust,  while  by  far  the  greater  part  of  it,  at 
least,  was  not  raised  until  the  sales  to  Mrs.  A.  B.  Gilmore, 
^hicli  took  place  in  May  and  August,  1871.  In  support  of 
this  charge,  it  is  urged  that  it  has  been  adjudged  that  the  trustee 
^"ght  to  have  raised  the  $12,000  within  six  months  from  the 
^ate  of  the  declaration  of  trust;  but  that  is  an  error;  it  was  not 
^  adjudged.  The  trustee  was,  by  the  terms  of  the  declaration, 
'^  raise  that  money  by  sale  of  the  property  only  when  it  could 
'*  advantageously  made,  and  it  does  not  appear  that  it  could 
have  been  so  made  before  the  sales  to  Mrs.  A.  B.  Gilmore. 

Ihe  account  should  be  so  stated  as  to  show  annual  balances, 
and  interest  should  be  charged  and  allowed  on  such  baliui(*os. 

^he  fourth  exception  is  in  reference  to  the  valuation  fixed 
"y  <he  master  on  the  land  pold  to  Mrs.  A.  B.  Gilmore.  His 
valuation  is  clearly  in  accordance  with  the  weight  of  the  testi- 
^"^y-    Those  sales  themselves,  and  the  other  sales,  both  pre- 
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vious  and  subsequent,  made  by  the  trustee,  are  strongly  confirm- 
atory of  the  justice  of  the  master's  estimate. 

The  sixth  exception  is  to  that  part  of  the  report  which  is  ad 
verse  to  the  claim  of  the  trustee  for  allowance  in  respect  to 
money  paid  to  Langdon  H.  Gilmore. 

By  the  order,  the  master  was  directed  to  ascertain  to  what  time 
the  complainant  Mrs.  A.  L.  Gilmoi*e  has  received  from  the  trust 
the  allowance  for  supj>ort  of  her  children.  Her  husband  was 
bound  to  furnish  the  allowance,  and  in  default  thereof,  it  was  to 
be  paid  out  of  the  proceeds  of  sales  of  land  remaining  after  the 
fund  of  $12,000  had  been  raised.  Mr.  Gilmore  appeared  to 
have  paid  the  allowance  for  a  considerable  period  of  time.  So 
long  as  he  paid  it,  the  land  chargeable  with  it  in  case  of  his  de- 
fault, was  of  course  exempt.  And  the  share  of  each  of  the 
children  in  that  land  was  not  chargeable  with  it  aTter  the  child 
attained  to  majority.  In  this  aspect  it  is  important  that  the 
master  should  report  as  directed  by  the  order.  Langdon  H. 
Gilmore,  one  of  the  children,  received  from  the  trustee,  February 
28th,  1874,  $3,784.42,  on  account  of  his  share  of  the  proceeds 
of  the  sale  of  that  land.     He  was  then  past  his  majority. 

The  first,  second,  third,  fifth  and  sixth  exceptions  are  allowed, 
and  the  fourth  is  overruled.  The  report  will  be  referred  back  to 
the  master. 


Julia  Fosteb 


V. 


The  Union  Nation ai.  Bank  of  Rahway  et  al. 

After  five  mortgages  had  been  given  on  a  tract  of  land,  a  small  strip  thereof 
was  condemned  and  taken  for  a  railroad  track,  and  the  owner  paid  therefor. 
The  fourth  and  fifth  mortgages,  held  by  the  bank,  were  subsequently  fore- 
closed, the  mortgagor  being  made  the  only  defendant.  At  the  foreclosure 
sale  thereunder  the  bank  bought  the  premises.  Afterwards  the  second  mort- 
gage was  foreclosed,  making  the  railroad  company  a  defendant,  among  others^ 
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and  the  bank  came  in  and  proved  its  mortgages. — Heldj  that  the  decree  should 
order,  first,  the  sale  of  all  the  land  (excepting  the  strip  condemned)  to  satisfy, 
in  order,  all  five  of  the  mortgages,  and  in  case  of  a  deficiency,  then  the  sale 
of  that  strip. 


Bill  to  foreclose.  Motion  to  vacate  order  staying  sale 
obtained  by  the  Central  Railroad  Company  of  New  Jersey  and 
its  receiver. 

Mr.  T.  N,  McOariei',  for  the  motion. 
Mr,  B.  Williamsoyiy  contra. 

The  Chancellor. 

This  suit  was  brought  to  foreclose  a  mortgage  for  $2,000  and 
interest,  given  to  the  complainant  November  15th,  1870,  on  a  tract 
of  seventy  acres  of  land  in  Perth  Aniboy.     There  is  a  prior  mort- 
gsige  on  the  property,  and  also  three  subsequent  ones.     Two  of  the 
latter — the  last  two— are  held  by  the  Union  National  Bank  of 
Rah  way,  and  all  of  them  were  given  prior  to  the  taking  by  con- 
demnation of  part  of  the  land  (two  and  eight-hundredths  acres)  by 
the  Perth  Amboy  and  Elizabeth  Port  Railroad  Company.     That 
company  was  subsequently,  in  1873,  merged  in  and  consolidated 
with  the  Central  Railroad  Company  of  New  Jersey.    The  amount 
of  the  award  on  the  condemnation  was  paid  to  Moritz  Pinner, 
who  then  owned  the  property,  and  he  executed  to  the  company  his 
confirmatory  deed  of  conveyance  for  the  land  condemned.     In 
May,  1873,  the  bank  filed  its  bill  in  this  court,  but  only  against 
Pinner,  to  foreclose  its  two  mortgages.     A  final  decree  for  sale 
of  the  mortgaged  premises  to  pay  the  bank  the  amount  due  on 
its  mortgages,  $10,102.75,  besides  interest  thoreon  and  costs  and 
coansel  fees,  was  entered  May  4th,  1875.     The  land  taken  by 
the  railroad  company,  however^  was  not  sold  under  the  execu- 
tion, but  the  rest  of  the  property  was,  and  the  bank  bought  it 
for   $100  or  thereabouts,  leaving  a  large  sum  still  due  on  its 
decree.     The  sale  was  made  in  1877.     Subsequently  to  the  filing 
of  the  bill  in  that  suit  this  suit  was  begun.     The  Perth  Amboy 
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and  Elizabeth  Port  Railroad  Company  was  made  a  party  to  this 
suit.     There  was  no  answer  by  it,  and  a  decree  pro  confesso  was 
taken.     Neither  the  Central  Railroad  Company  nor  the  receiver 
was  made  a  party.     A  final  decree  was  entered  and  an  execution 
issued  for  the  sale  of  the  mortgaged  premises.     It  decrees  that 
because  of  the  foreclosure  proceedings  and  sale  thereunder  before 
mentioned,  the  bank's  mortgages  are  a  lien  on  the  railroad  land, 
and  orders  that  the  whole  of  the  mortgaged  premises,  except 
that  land,  be  sold  to  pay  the  first  thre^  mortgages  (but  not  the 
bank's),  and  that  if  it  proves  insuflScient  to  pay  them,  then  the 
railroad  land  is  to  be  sold  to  raise  the  deficiency  and  to  pay  the 
bank's  mortgages.     The  Central   Railroad  Company  and  the 
receiver  seek  an  amendment  of  the  decree.     The  bank,  on  the 
other  hand,  insists  that  they  have,  by  negligence,  lost  their  right 
to  be  heard  on  the  subject.     This  latter  objection  cannot  be 
maintained.     In  1878  the  decree  was  opened  and  the  Central 
Railroad  Company  and  its  receiver  made  parties  with  leave  to 
answer.     They  answered,  and  there  the  matter  rested  until  this 
motion  was  made.     The  merits  are  now  before  me,  and  it  is 
proper  that  they  sliould  be  adjudicated  upon.     It  is  quite  clear 
that  the  decree  is  erroneous.     The   bank's   foreclosure  was   a 
nullity  as  against  the  railroad  company  and  its  receiver,  and  the 
bank  very  properly,  in  this  suit,  proved  its  claim  for  the  amount 
due  on  its  mortgages.      Vanderkemp  v.  Sheltoriy  11  Paige  ^8 ; 
Parker  v.  Child,  10  C.  E,  Gr.  J^l;   ChUver  v.  Weston,  12  C.  E. 
Gr,  'Ji35 ;  Aiwatei*  v.  West,  1  Stew,  Eq,  361,     By  its  foreclosure 
it  obtained  all  the  rights  of  Pinner,  but  nothing  more.      The 
decree  should  provide  for  the  sale,  in  the  first  place,  of  all  the 
land,  except  that  of  the  railroad  company,  to  raise  the  money 
due  on  the  several  mortgages,  including  those  of  the  bank,  and 
then    for   the   sale   of  that   land    in    case   there   should    be  a 
deficiency.     It  will  be  amended  accordingly. 
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Adah  A.  Putnam 


V, 


Lydia  a.  Clark  et  al. 

Where  defendantSi  in  good  faith|  sever  in  their  answers,  each  one  mav  be 
allowed  his  costs,  although  they  all  may  have  employed  the  same  soli- 
citor. 


Question  of  costs. 

Mr.  C  jET.  Hiartahome,  for  complaiDant. 

Mr.  C.  L.  Oorbin,  for  Mrs.  Clark  and  the  executors. 

The  Chancellor. 

The  defendants^  Mrs.  Clark  and  the  executors  of  her  husband 
(of  whom  she  is  one),  appeared  by  the  same  firm  of  solicitors, 
who  filed  for  thenj  their  respective  answers.  The  complainant 
insists  that  therefore  there  should  he  taxed  only  one  bill  of  cost-s 
instead  of  two  on  the  part  of  the  defendants.  She  also  insists 
that  the  executors  who  filed  a  cross-bill  ought  not  to  be  allowed 
costs  thereof.  The  executors  were  not  parties  to  the  bill  as 
originally  filed,  but  became  so  by  order  made  on  their  petition. 
Whether  separate  bills  of  costs  will  be  allowed  where  parties  de- 
fendant who  might  have  joined  in  their  defence  choose  to  sever, 
will  depend  on  the  a[)parent  fairness  of  such  action.  If  the 
course  complained  of  appears  f  o  have  been  adopted  in  good  faith, 
there  is  no  reason  why  separate  bills  of  costs  should  not  be  al- 
lowed. The  costs  are  awarded  to  the  client,  and  there  seems  no 
good  reason  why  he  should  be  debarred  from  receiving  them, 
merely  becauses  he  chooses  to  employ  a  solicitor  who  is  already 
employed  for  another  party  in  the  suit,  with  whom  he  may  join, 
hat  with  whom,  perha(>s,  he  is  not  disposed  to  associate  in  his 
defence.    And,  on  the  other  hand,  it  is  not  apparent  why  the 
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complainant  should  reap  any  advantage  from  the  mere  fact  that 
two  or  more  of  the  defendants  who  sever  in  their  defence  appear 
by  the  same  instead  of  different  solicitors.  If  defendants  appear 
by  different  solicitors,  for  the  purpose  of  increasing  the  costs,  and 
sever,  when  in  fairness  they  ought  to  join,  the  court  will  see  to 
it  that  they  receive  no  costs  of  their  proceedings  so  far  as  they 
are  unfair.  In  the  case  in  hand  there  is  no  ground  for  complaint, 
because  Mrs.  Clark  and  the  executors  severed  in  their  defence, 
and  they  are  entitled  to  their  separate  bills  of  costs.  Objection 
is  also  made,  as  before  stated,  to  the  costs  of  the  cross-bill  which 
was  filed  by  the  executors.  That  bill  was  a  defence.  It  was 
filed  to  set  up  a  claim  of  equitable  lien  for  taxes  <&c.,  paid  on 
the  property,  to  which  the  estate  of  Mr.  Clark  would  be  entitled 
if  the  complainant  was  successful  in  her  suit.  The  executors  are 
entitled  to  the  costs  of  it. 


Joel  B.  Laing's  Executors 


V. 


Marcus  L.  Byrne  et  al. 

1.  If  a  grantee  who  has  assumed  the  payment  of  a  mortgage  reconveys  the 
lands  in  good  faith  to  his  grantor,  who  in  turn  assumes  it,  the  liability  of  the 
former  to  the  holder  of  the  mortgage  is  terminated. 

2.  Where  the  evidence  as  to  the  delivery  of  a  deed  is  conflicting,  the  fact 
that  the  deed  itself  is  discovered  among  the  papers  of  the  grantee's  solicitor  is 
important. 

3.  A  master  may  erase  from  his  record  of  the  evidence  his  note  of  the 
objection  to  the  competency  of  a  witness,  and  insert  it  elsewhere,  so  as  to  make 
a  true  record  of  the  time  when  the  objection  was  interposed. 


Bill  to  foreclose.    On  motion  for  personal  decree  for   defi- 
ciency against  William  J.  Gibby. 
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Mr,  B.  A.  Vail,  for  the  motion. 
Mr,  J.  H.  Stewart,  contra. 

The  Chancellor. 

The  question  to  be  decided  is,  whether  the  complainants  are 
entitled  to  a  personal  decree  against  William  J.  Gibby  for  defi- 
ciency in  the  sale  of  mortgaged  premises.  Their  mortgage  was 
given  in  1867  by  Theodore  Quick,  then  owner  of  the  property, 
to  Benjamin  Price,  who  assigned  it  to  their  testator.  Quick 
sold  and  conveyed  the  property  in  fee  in  1869  to  George  W. 
Hall,  subject  to  the  mortgage,  the  payment  whereof  was  as- 
sumed by  the  latter.  In  1870  Hall  conveyed  the  premises  to 
William  J.  Gibby,  in  fee,  subject  to  the  mortgage,  the  amount  of 
^hich  was  computed  and  allowed  to  the  grantee  as  so  much  of 
the  consideration,  and  the  latter  assumed  the  payment  of  it 
accordingly.  For  $2,500  of  the  purchase- money  he  gave  a 
mortgage  to  Hall,  which  the  latter  assigned  to  his  daughter, 
Mrs.  Corinthia  Marsh.  Under  proceedings  in  this  court  for  the 
foreclosure  of  that  mortgage,  the  property  was  sold  by  the 
sheriff  of  Union  county,  where  the  land  is,  to  Mrs.  Marsh,  on 
the  27th  of  October,  1875.  The  sale  was  subject  to  the  com- 
plainant's mortgage,  Joel  B.  Laing,  who  was  then  alive  and 
held  the  mortgage,  not  being  a  party  to  the  suit.  On  the  15th 
of  November,  1875,  Mrs.  Marsh  and  her  husband  conveyed 
the  property  to  Hall.  While  the  foreclosure  proceedings  upon 
Mrs.  Marsh's  mortgage  were  in  progress,  Mr.  Gibby,  with  his. 
wife,  executed  a  deed  for  the  property  in  fee  to  Hall,  conveying 
it  subject  to  the  mortgages,  and  containing  a  clause  of  assump- 
tion tiiereof  on  the  part  of  Hall.  That  deed  was  dated  on  the 
9th  of  October,  1875,  but  a  few  days  before  the  sheriff's  sale. 

The  complainants,  on  the  one  hand,  insist  that  that  deed  was 
never  delivered,  while  Gibby,  on  the  other,  insists  that  it  was. 
The  complainants'  right  to  a  decree  for  deficiency  against  Gibby- 
depends  on  the  decision  of  that  question ;  for,  unless  Hall  is 
entitled  to  indemnity  from  Gibby,  the  complainants  are  entitled 
to  no  decree  for  deficiency  against  the  latter.     Their  claim  rests 
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wholly  on  subrogation  or  substitution,  and  it  follows  that  if  Hall 
has  no  claim  they  have  none.  Tiie  proof  mainly  consists  of  the 
testimony  of  Gibby  and  his  father  on  the  one  side,  and  Hall  on 
the  other.  To  the  testimony  of  Gibby  the  statutory  objection  is 
urged  that,  in  view  of  the  fact  that  the  complainants  sue  in  a 
representative  capacity,  it  is  not  competent.  A  considerable 
amount  of  testimony  has  been  taken  on  the  question;  whether 
objection  was  made  to  his  testimony  on  this  ground  before  he 
was  examined.  He  insists  that  it  was  not  made  until  after  he 
and  his  father  (who  was  sworn  and  testiBed  next  after  him)  had 
both  completed  their  testimony.  The  complainants,  on  the  con- 
trary, insist  that  the  objection  was  made  before  the  witness  had 
given  any  testimony.  The  examiner  made  his  note  of  the  objec- 
tion on  the  record  after  the  testimony  of  Mr.  Gibby's  father,  but 
afterwards  erased  that  entry  and  made  another  immediately 
before  Mr.  Gibby 's  testimony.  The  weight  of  the  evidence  on 
the  subject  is,  that  the  objection  was  made  before  the  witness  was 
examined. 

To  consider  the  merits  of  the  case  on  the  other  evidence :  Mr. 
Gibby's  father  testifies  positively  to  a  verbal  agreement  made 
between  Mr.  Gibby  and  Mr.  Hall,  that  the  former  should  con- 
vey the  property  to  the  latter  merely  in  consideration  of  an 
agreement  in  writing  for  a  reconveyance  within  a  year.  He 
says  that  he  afterwards,  on  behalf  of  his  son,  in  view  of  Mr. 
Hall's  unwillingness  to  bind  himself  in  writing  to  reconvey^ 
waived  that  consideration  and  delivered  the  deed  to  Mr.  Hall, 
to  whom  he  says  he  explained  it,  and  who,  he  says,  after  thfr 
explanation,  appeared  to  be  i)erfectly  satisfied  with  it  and 
accepted  it.  It  appears  that  notwithstanding  the  delivery  of  the 
deed,  a  sale  under  the  execution  in  the  foreclosure  suit  was  had. 
Neither  Mr.  Gibby  nor  his  father  knew  of  the  intention  to  pro- 
ceed to  a  sale  after  the  deed  was  given,  but  both  supposed  that 
the  conveyance  to  Mr.  Hall  >vould  prevent  a  sale.  Mr.  Gibby's 
father  testifies  that  the  next  day,  or  the  day  after  the  sale  took 
place,  he  called  on  Mr.  Hall  and  reproached  him  with  breaking^ 
his  agreement  in  selling  the  property  at  sheriff's  sale,  stating  to 
him  that  his  son's  principal  object  in  conveying  was  to  avoid  the 
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Decesaity  of  tliat  proceeding.  Mr.  Hall  replied  that  it  would 
make  no  difTerence  so  far  as  tlie  agreement  was  conoernetl.  Mr. 
Gibby's  father  tlien  aake<l  liiin  for  the  bond  which  had  been 
given  to  Mr.  Hall  by  Mr.  Gibby,  and  whicli  the  mortgage  held 
by  Mrs.  Marsh  was  made  to  secure,  and  Mr.  Hall  answered  that 
it  was  in  the  hands  of  the  solicitor  wlio  conducted  tlie  foreclosure 
suit,  and  it  made  no  diSurencc,  that  the  whole  matter  was 
settled.  Subsequently,  according  to  the  testimony  of  Mr, 
Gibby's  father,  he  promised  to  get  the  bond  from  the  aollcitor 
and  give  it  up.  Mr.  Hall,  indeed,  jiositively  denies  that  he  ever 
accepted  the  deed,  but  it  was  found  in  the  possession  of  his 
tioiicitor  among  the  papers  in  the  foreclosure  suit,  and  he  says  he 
got  it  either  from  Mr.  Hall  or  from  Mr.  Marsh.  Tf  he  got  it 
from  Mr.  Marsh,  the  latter  must  have  got  it  from  Mr.  Hall,  for 
it  was  delivered  to  Mr.  Hall,  and  not  to  Mr.  Marsh.  Accord- 
ing to  the  weight  of  evidence,  llie  deed  was  delivered  to  and 
accepted  by  Mr.  Hall.  It  is  quite  probable  that  the  possibility 
that  the  i)roperty  would  so  depreciate  as  to  expose  Mr.  Hall  to 
a  jwrsoiial  decree  for  deficiency  with  respect  to  the  complainant's 
mortgage,  did  not  suggest  itself  to  either  him  or  Mr.  Gibby. 
But,  however  that  may  he,  if  the  dc^d  was  accepted,  Mr.  Hall . 
has  no  claim  upon  Mr.  Gibby  for  indemnity,  and  the  complain- 
ants have  none.  There  is  no  evidence  of  fraud  on  the  part  of 
Mr.  Gibby,  and,  indee<l,  none  is  even  imputed.  There  will  be 
DO  personal  decree  for  deficiency  against  him. 


The  New  York  and  Greenwood  Lake  Railroad  Com- 
pany 


The  Heirs  op  Henry  Stanley,  deceased. 

In  1870,  Ihe  defendants,  ia  consideration  (bat  the  Montctair  Railrosd  Com- 
ptoy  would  construct  a,  depot  on  Ihe  premises,  and  stop  a  apecilied  number  of 
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daily  trains  there  for  ten  years,  and  baild  the  fences  along  the  track,  agreed 
in  writing  to  convey  to  the  company  the  lands  necessary  for  their  track  and 
depot.  The  company  took  possession  at  once,  and  built  their  track  but  nothing 
more.  In  1875,  under  the  foreclosure  of  a  mortgage,  all  of  the  Montdair 
company's  property  was  sold,  and  a  new  company  organised.  In  1878,  under 
a  foreclosure  against  the  latter  company,  all  of  their  property  was  sold,  and 
another  company,  the  complainants,  formed.  After  the  complainants  had  been 
incorporated,  the  defendants  began  an  ejectment  at  law  to  recover  their  lands, 
and  this  action  was  enjoined  by  complainants  and  relief  in  equity  sought.  The 
defendants  answered,  protesting  against  the  specific  performance  of  their  con- 
tract, and  expressing  willingness  to  convey  the  premises  to  complainants,  on 
receiving  compensation  therefor  and  damages  assessed  as  of  the  date  when 
the  Montclair  company  took  possession. — Held^  that  they  were  equitably  enti- 
tled to  have  their  compensation  and  damages  so  estimated. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  It.  Wayne  Parker,  for  complainants. 
Mr.  Stacy  G.  PoUs,  for  defendants. 

The  Chancellor. 

On  the  22d  of  February,  1870,  the  following  agreement  was 
entered  into  by  and  between  the  Montclair  Bailway  Company, 
then  a  corporation  of  this  state,  and  the  heirs  of  Henry  Stanley, 
deceased : 


"  In  consideration  of  the  sum  of  one  dollar  to  us  in  hand  paid  by  the  Mont- 
clair Railway  Company,  and  in  further  consideration  of  the  benefit  to  us  of 
the  location  of  a  j*ailway  depot  thereon,  we  [the  heirs  of  Stanley]  covenant 
and  agree  that  we  will  grant,  convey  and  release  to  said  company,  by  a  good 
and  sufficient  warranty  deed,  upon  being  paid  therefor  the  sum  of  one  dollar, 
and  for  the  foregoing  consideration,  all  that  tract  or  parcel  of  land  situated  in 
the  township  of  Little  Falls,  and  county  of  Passaic,  and  state  of  New  Jersey, 
bounded  northeast  by  lands  of  Edward  Francisco,  southwest  by  lands  of 
Joseph  S.  Bowden,  northwest  and  southeast  by  lines  parallel  to  and  distant 
fifty  feet  at  right  angles  from  the  located  centre  line  of  the  railway  of  said 
company,  containing  (wo and  one-half  acres  of  land;  also  an  additional  width 
of  fifty  feet  on  each  side  of  said  land  extending  northwestwardly  to  lands  of 
Edward  Francisco  and  lands  of  John  H.  and  Cornelius  N.  Stanley,  from  a  high- 
way to  be  laid  out  across  our  lands  and  land  of  said  Francisco  from  the  Peck* 
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Duin  river  to  (he  Bridge  road ;  said  company  to  make  a  lawful  fence  on  each 
-side  of  gaid  land  and  maintain  the  same.  Said  deed  lo  be  upon  the  condition 
that  the  said  company  shall  establish  a  depot  within  two  hundred  feet  from 
Mid  highway  to  be  opened  by  us,  as  soon  as  said  railway  shall  be  in  operation 
to  tiie  Hudson  river,  or  to  any  railway  connecting  with  the  Hudson  river,  and 
shall  maintain  the  same  for  ten  years  thereafter. 

"And  upon  the  further  conditions  that  said  railway  shall  be  begun  within 
two  months  from  this  date,  and  completed  so  as  to  be  in  oj^eration  within  two 
jears  thereafter :  all  wood  and  timber  on  said  lands  to  be  cut  and  rcKerved  bv 
^t  and  said  company  shall  stop  not  less  than  four  passenger  trains  daily  each 
^^Xi  except  Sundays,  at  said  depot,  provided  that  so  many  are  rnn  over  said 
ttilway  for  way  passengers  ;  and  we  further  agree  that  said  company  may  enter 
opon  our  said  lands,  and  commence  the  work  of  construction  before  the  fornml 
conveyance  may  be  executed,  they  doing  no  unnecesssir}'  damage;  and  it  is 
fortlier  agreed  that  if  the  above  conditions  are  not  complied  with  by  the 
WW  railway  company,  that  this  agreement  holds  said  company  to  all  dam- 
*?«if  not  complied  with  as  above  specified." 

lender  the  agreement  the  company  at  once  entered  into  pos- 
*^ion  of  the  right  of  way  over  the  strip  of  one  hundred  feet, 
m  constructed  its  railroad  upon  it ;  and  it  and  the  corporations 
which  liave  succeeded  to  its  franchises  and  property  have  ever 
8ince  had  it  in  possession,  and  have  made  use  of  it  as  part  of 
their  raih*oad.  None  of  them  has  performed  any  of  the  condi- 
tions of  the  agreement,  except,  perhaps,  that  which  required  that 
tne  construction  of  the  road  be  begun  within  two  montlts  from 
the  date  of  the  agreement. 

Ill  November,  1873,  a  foreclosure  of  a  mortgage  given  by  the 
Montclair  Railway  Company  in  1870,  on  its  j>roperty  and  fran- 
^'ses,  was  commencwl  in  this  court,  and  the  mortgaged  premises 
^^^resold  under  it  September  2oth,  1875.  The  association  of 
the  purchasers  was  incorporated  on  the  2d  of  October,  1875,  as 
the  Montclair  and  Greenwood  Lake  liiiil way  Company.  Under 
*  foreclosure  of  a  mortgage  given  l)y  that  conipany,  the  fran- 
<^hises  and  property  were  again  sold  in  October,  1878,  and  the 
purchasers  were  incorporated  by  the  name  of  the  New  York  and 
Greenwood  Lake  Railroad  Company.  That  cotnpany  is  the 
^^plainant  in  this  suit.  The  heirs  of  Stanley,  subsequently  to 
|"6  last-mentioned  incorporation,  began  an  action  of  ejectment 
'0  the  supreme  court  to  recover  possession  of  the  property,  and 
™« complainant  thereupon  filed  this  bill,  praying  an  injunction 
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to  restrain  them  from  prosecuting  that  suit,  and  that  they  may 
be  decreed  to  convey  to  the  complainant  the  land  required  for 
the  railroad ;  the  complainant  tendering  itself  willing  to  carry 
out  the  contract  in  all  respects  as  it  may  be  settled  by  this  court  j 
or  if  it  be  decided  that  it  is  not  entitled  to  the  contract,  and  that 
there  has  been  a  forfeiture  thereof,  on  its  part,  from  which  this 
court  cannot  relieve  it,  then  that  it  may  be  decreed  that  the  de- 
fendants convey  on  being  paid  such  sum  as  this  court  shall  decide 
that  they  are  entitled  to,  for  the  value  of  the  right  of  w^ay,  and 
the  use  thereof  by  the  complainant  since  it  took  possession.  The 
defendants  have  answered.  They  allege  that  the  conditions 
mentioned  in  the  agreement  have  not  been  performed,  and  protest 
against  a  decree  for  specific  performance,  but  declare  their  wil- 
lingness to  convey  on  receiving  compensation  for  their  land  and 
damages  assessed  as  of  the  date  when  the  Montclair  Railway 
Company  went  into  possession,  with  interest  from  that  time. 

The  question  between  the  parties  is,  whether  the  estimate  of 
the  value  of  the  land  and  the  assessment  of  damages  should  he 
made  as  of  the  time  when  the  Montclair  Railway  Company  took 
])os.session,  or  the  time  when  the  complainant  entered  into  pos- 
session. There  has  never  been  any  conveyance  of  the  land  to 
any  of  the  companies,  and  none  of  them  has  ever  had  any  legal 
title  to  it.  They  have  all  had  possession,  as  the  complainant 
now  has,  but  they  have  all  lield  it  subject  to  the  rigiit  of  the 
heirs  to  their  damages.  Not  only  was  the  right  to  a  conveyance 
expressly  subject,  by  the  agreement,  to  and  dependent  on  the  per- 
formance of  tlie  conditions,  but  the  company  thereby  expressly 
agreed  that  it  would  pay  the  heirs  tlieir  damages  in  case  it  should 
not  perform  the  conditions.  There  is  no  allegation  that  there 
has  been  a  waiver  on  the  part  of  the  defendants,  nor  is  it  claimeil 
that  they  are  estopped  by  their  conduct;  and  there  is  no  ground 
for  a  claim  of  either  waiver  or  estoppel.  The  circumstances 
would  not  warrant  a  decree  of  specific  performance,  and  such  a 
decree  would  be  undesirable  to  the  complainant,  as  well  as  unjust 
to  the  defendants.  The  defendants  plainly  would  have  a  legal 
right  to  recover  the  possession  of  their  land  against  the  Montclair 
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Railway  Company,  and  the  complainant  has  no  right  superior  to 
those  which  that  company  would  have. 

Whatever  riglit  in  the  premises  the  Montclair  Railway  Com- 
pany and  its  immediate  successor  had,  passed  to  their  mortgagees^ 
but  those  mortgagees  obtained  no  right  beyond  that  which  the 
first-named  company  had.     The  judicial  sales  under  the  fore- 
closures conferred  no  title  to  the  defendants'  land,  and  the  pur- 
ciiasere  took  possession  of  that  land  subject  to  the  rights  of  the 
defendants.     The  defendants,  then,  stand  before  the  court  with 
all  their  legal  rights,  and  its  aid  is  invoked  to  compel  them  ta 
desist  from  the  assertion  of  those  rights  on  according  to  them 
their  full  equitable  rights  instead  thereof.     The  fact  that  the 
public  have  an  interest  in  the  maintenance  of  the  railroad,  will 
not  affect  the  question   as  to  what  are  those  equitable  rights. 
The  public  are  not  to  be  benefited  or  accommodated  at  the  ex- 
pense of  the  defendants.     Their  land  cannot  be  taken  without 
their  consent  for  public  use,  without  just  compensation.    If,  then, 
the  complainant  occupies  no  better  position  than  that  which  the 
party  iu  whose  place  it  stands  would  have  occupied,  it  is  plain 
that  equity  demands  that  the  valine  of  the  land  in  question,  and 
the  damages  to  the  rest  of  the  defendant's  property  by  reason  of 
the  taking  of  the  land,  must  be  estimated  as  of  the  time  when 
the  Montclair  Railway  Company  entered  into  possession.     The 
^'^iplainant  has  a  right  to  equitable  protection  against  the  asser- 
tion  of  the   defendant's   legal    right,  to   the  same  extent  and 
on  the   same    terms    that    the   Montclair   Railway   Company 
^'^uld  have  been  entitled  to  it,  but  to  no  greater  extent,  and  on 
no  better  terms.     The  complainant  must,  in  addition  to  the  value 
^^  the  land  and  the  damages  caused  Dy  the  taking  of  it,  pay  also 
tor  making  and  maintaining  the  fence  which,  under  the  agree- 
^^Qt,  the  Montclair  Railway  Company  was  bound  to  make  and 
Maintain,  and  which  was  subsequently  made  by  the  defendants 
^t  the  request  of  that  company,  and  on  its  promise  to  pay  them 
for  it;  aud  it  must  pay  the  costs  at  law,  and  of  this  suit. 
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Patrick  O'Reilly. 

1.  Constmction  of  a  contract  by  which  complainant  was  to  receive  a  cer- 
tain percentage  on  the  contract  price  for  bailding  a  railroad. 

2.  A  witness  cannot^  withoat  leave  of  the  court,  be  re-examined  on  a  matter 

» 

as  to  which  he  has  been  previously  examined ;  but  the  ground  of  objection 
must  be  specifically  stated  when  he  is  re-called,  or  his  testimony  will  not  be 
excluded.  The  rule,  however,  does  not  prevent  the  re-calling  of  a  witness  in 
rebuttal. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr,  A.  Browning^  for  complainant. 
Mr.  P.  L,  VoorheeSy  for  defendant. 

The  Chancellor. 

The  hill  is  filed  for  an  injunction  to  stay  proceedings  in  a  for- 
eign attachment,  issued  out  of  the  supreme  court  by  Patrick 
O'Reilly,  the  defendant  in  this  suit,  against  Richard  B.  Osborne, 
the  complainant,  and  for  an  account.  The  indebtedness  sworn 
to,  to  obtain  the  attachment,  was  $10,000.  That  suit  was  brought 
to  recover  moneys  which,  if  the  allegations  of  the  bill  be  true, 
have  been  paid,  and  would  be  embraced  in  the  account  which 
the  complainant  seeks.  The  complainant  alleges  that  on  the  1st 
of  September,  1852,  he  made  a  contract  (which,  however,  was 
not  then  reduced  to  writing)  witli  the  Camden  and  Atlantic 
Railroad  Company  (incorporated  on  the  19th  of  March  in  that 
year),  to  construct  their  road  from  Cooper's  Point,  in  Camden, 
to  Absecon  Beach,  for  $241,340,  including  $20,000  for  the  erec- 
tion of  terminal  and  water  stations,  of  which  contract  price 
tfighty  per  cent,  was  to  be  paid  in  cash,  on  monthly  estimates, 
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aod  the  remainder  to  be  retained  as  security  for  the  due  perform- 
ance of  the  contract,  until  tlie  completion  of  the  work,  and  then 
it  was  to  be  paid  one-half  in  the  first  mortgage  bonds  of  the 
company,  and  the  rest  in  its 'capital  stock  ;  that  on  the  2d  of 
September,  1852,  and  before  the  contract  was  signed,  the  com- 
plainant and  defendant  met  at  a  hotel  in  Camden,  and  it  was 
agreed  between  them  that  the  latter  should  execute  the  contract 
in  the  place  of  the  complainant,  but  under  the  complainant's 
contract,  for  ninety  per  cent,  of  the  estimates,  the  remainder  of 
the  price  to  be  retained  by  the  complainant  as  his  compensatioD 
for  his  trouble  and  responsibility  under  the  contract.     The  com- 
plainant then  owed  the  defendant  $1,230  for  money  lent  to  himr 
by  the  latter  in  1850,  which  sum,  with  $5,500  which  the  defend- 
ant agreed  to  advance  to  him  to  enable  him  to  buy  a  house  in 
Philadelphia,  was  to  be  repaid  out  of  the  complainant's  percent- 
age before  he  should  retain  any  part  of  it.     The  bill  further 
states  that,  in  pursuance  of  the  agreement,  the  defendant  entered 
upon  and  completed  the  work ;  that  he  advanced  the  $5,500  to 
the  complainant ;  that  the  first  estimate  was  returned  to  the  com- 
pany about  the  middle  of  December,  1852,  and  $10,000  in  cash 
paid  thereon,  and  each  succeeding  month  thereafter  estimates 
were  made  and  cash  paid  until  August,  1853,  when  the  com- 
pany became  embarrassed  and  unable  to  pay  in  cash,  but  paid  in 
notes  and  acceptances  ;  that  the  $1,230  and  $5,500  were  repaid 
to  the  defendant  out  of  the  complainant's  percentage  of  the  first 
cash  payments,  and  that  the  complainant  did  not  retain  his  per- 
centage after  that  money  was  repaid,  merely  because,  by  reason 
of  the  embarrassment   of  the   company,   the   payments   from 
August,  1853,  were  not  made  in  cash,  and  the  complainant  was 
willing  to  wait  till  the  completion  of  the  work  for  the  rest  of  his 
compensation,  and  therefore  was  willing  to  turn  over  to  the  de- 
fendant all  that  was  received  from  the  company  on  construction 
account,  so  that  the  defendant  might  have  all  the  means  availa- 
ble for  the  prosecution  and  completion  of  the  work.     The  work 
was  completed  in  July,  1854.     The  bill  further  states  that  more 
than  $205,557.13  were,  according  to  the  defendant's  admission, 
received  by  the  complainant  and  paid  over  by  him  on  account 
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of  the  price  of  the  work^  aod  that  in  November,  1855,  after  the 
work  was  finished,  the  complainant,  being  in  ill  health  and 
about  to  go  abroad  on  that  account,  sought  and  obtained  an 
interview  with  the  defendant,  and  then  read  and  explained  to 
him  a  statement,  being  an  approximate  summary  of  the  con- 
struction account  and  of  their  respective  interests  therein*  the 
latter  being  stated  in  accordance  with  the  complainant's  claim  on 
that  head,  and  that  the  defendant  expressed  his  entire  satisfac- 
tion therewith;  that  the  complainant  made  a  settlement  with 
the  company  in  June,  1855,  and  received,  with  the  defendant's 
assent,  in  part  payment  of  the  amount  due  him  from  the  com- 
pany under  the  contract,  including,  extra  work,  and  also  includ- 
ing pay  for  his  services  as  engineer,  two  thousand  two  hundred 
and  forty  shares  of  its  common  stock,  amounting,  at  par,  to 
$112,000;  that  in  1858  he  recovered  a  judgment  against  the 
company  for  (22,500,  besides  costs,  on  claims  constituting  part 
of  the  compensation  which  the  company  agreed  to  pay  for  the 
work,  and  that,  with  the  defendant's  consent,  he  subsequently,  in 
the  same  year,  began  a  suit  in  this  court,  in  insolvency,  against 
the  company,  and  in  March,  1860,  came  to  a  final  settlement 
with  the  company,  with  the  defendant's  consent,  by  an  arnmge- 
ment  which  was  participated  in  by  the  other  creditors,  and  was 
part  of  a  general  agreement  by  which  the  company  was  enabled 
to  fund  its  debt  and  avoid  the  necessity  of  going  into  liquida- 
tion. In  March,  1860,  the  defendant  issued  the  before-men- 
tioned attachment,  and  attached  all  the  stocks,  moneys  and 
debts  tlien  due  or  coming  to  the  complainant  from  the  company. 
The  defendant,  by  his  answer,  while  he  admits  that  he  made 
the  agreement  in  the  bill  mentioned,  to  do  the  work  of  construct- 
ing the  road,  &c.,  denies  that  he  agreed  to  allow  the  complainant 
the  compensation  which  the  latter  claims,  but  says  that,  on  the 
other  hand,  tlie  agreement  between  them  was,  that  the  complain- 
ant was  to  have  ten  per  cent,  of  the  bonds  and  stocks  (in  amount, 
$40,000)  to  be  received  by  him  under  the  contract,  and  that  the 
oomplainant  was  to  compensate  him  for  any  damages  caused  by 
delay  in  procuring  the  right  of  way  for  the  railroad.'  He  denies 
that  the  various  suits  and  settlements  were  brought  and  made 
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with  his  knowledge^  and  denies  that  he  ever,  in  any  way,  ad- 
mitted the  complainant's  claim  as  made  in  his  bill. 

The  question  now  presented  for  consideration  is,  whether  the 
complainant  was  to  have  for  his  compensation  ten  per  cent,  of 
the  cost  of  the  work  or  only  ten  per  cent,  of  the  supposed  profits. 
The  parties  agree  that  the  contract  was  made  by  the  complain- 
ant with  the  company ;  that  there  was  no  written  subcontract 
with  the  defendant,  and  that  the  complainant  was  to  have  a  per- 
centage for  his  compensation ;  but  whether  it  was  to  be  upon 
the  whole  amount  of  the  price  or  only  on  tlie  profits,  is  the  sub- 
ject of  dispute.  It  is  to  be  remarked  that  while  there  is  no 
support  of  the  defendant's  version  of  the  agreement  between  him 
and  the  complainant,  there  is  abundant  corroboration  of  that  of 
the  complainant.  Apart  from  the  evidence  as  to  what  was  the 
customary  compensation  (which  is  not  competent),  it  seems  quite 
improbable  that  a  contractor,  holding  a  favorable  contract  likely 
to  produce  a  profit  of  at  least  $40,000,  would  be  willing  to  give 
the  advantages  of  it  to  a  stranger  for  the  comparatively  insignifi- 
cant consideration  of  ten  per  cent,  upon  such  profits,  especially 
where,  as  in  this  case,  those  profits  could  only  be  realized  at  the 
completion  of  the  work,  and  were  then  payable,  not  in  cash,  but 
in  the  bonds  and  stocks  of  the  company.  The  complainant  tes- 
tifies distinctly  that  his  compensation  was  to  be  ten  per  cent,  of 
the  whole  amount  of  the  estimates.  The  written  statement  men- 
tioned in  the  bill  as  having  been  read  by  the  complainant  to  the 
defendant,  November,  1855,  corroborates  him.  There  were 
present  when  it  was  read  by  the  complainant  to  the  defendant 
two  other  persons,  John  H.  Osborne,  the  complainant's  brother, 
and  Robert  Frazer,  John  H.  Osborne's  brother-in-law.  They 
both  testify  to  the  fact  that  the  paper  was  read  over  by  the  com- 
plainant to  the  defendant,  the  former  dwelling  upon  the  details, 
and  that  it  was  examined  by  the  defendant,  who  said,  after  ex- 
amining it,  that  he  was  perfectly  satisfied  with  it.  Both  of 
these  witnesses  say  that  the  paper  was  handed  to  the  defendant, 
and  that  he  took  it  and  examined  it,  and  after  examination 
handed  it  back. 

Some  years  afterwards,  on  the  7th  of  March,  1860,  the  de- 
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fendant  called  at  the  complaiDant's  house  in  Philadelphia,  and 
asked  him  to  transfer  some  of  the  stock  which  the  latter  had 
received  in  the  settlement  with  the  railroad  company.     The 
complainant  declined  to  do  so  until  after  there  should  have  been 
a  settlement  between  them,  and  the  defendant  said  that  he  was 
ready  to  settle  then,  and  inquired  how  the  account  stood  between 
them,  and  thereupon  the  complainant  drew  up  and  gave  to  him 
a  statement,  in  which  his  claim  was  stated  as  it  had  been  in  the 
statement  of  November,  1855.     That  paper  is  still  in  the  cus- 
tody of  the  defendant.     A  day  or  two  afterwards  he  returned  a 
pencil  copy  of  it  to  the  complainant,  together  with  a  statement 
made   by   himself,  dated  March  9th,    1860,   for  a  settlement 
between  them,  iu  which  he  stated  the  complainant's  share  of  the 
profits   at   **ten   twenty-seconds  per  cent.,"   and    his   own   at 
"  twelve  twenty-seconds  per  cent."     By  the  statement  of  March 
7th,  1860,  the  complainant  made  claim,  as  he  did  iu  that  of 
November,  1855,  to  ten  per  cent,  upon  the  entire  amount  of  the 
estimates,  and  that,  too,  not  only  for  the  work  specified  in  the 
contract,  but  for  the  extra  work,  the  latter  amounting,  according 
to  the  statement,  to  over  $100,000.     The  defendant,  by  his  state- 
ment of  March  9th,  1860,  allows  the  complainant  not  ten  per  cent, 
on  the  amount  of  the  profits,  but  ten  twenty-second  parts  of  the 
profits  of  the  whole   work,  while   he  claims  for  himself  the 
remainder ;    and   he  also  charges   the   complainant   with   the 
$1,230  and  $5,500  before  mentioned.     It  is  observable  that  in 
that  statement  he  agrees  with  the  complainant  that  the  percent- 
age was  to  be  on  the  amount  of  the  estimates,  and  not  the  amount 
of  the  profits.     There  is  also  in  one  of  the  defendant's  books, 
his  ledger,  a  statement  in  his  handwriting,  in  which  the  com- 
plainant is  allowed  ten  per  cent,  on  the  estimates  of  the  whole 
work.     He  indeed  says,  in  explanation,  that  that  entry  was  made, 
as  nearly  as  he  can  tell,  after  an  effort  on  the  part  of  the  late 
Thomas  P.  Carpenter,  the  original  solicitor  of  the  complainant 
in  this  suit,  for  a  settlement  between  the  complainant  and  him- 
self, thus  suggesting  that  it  was  merely  a  copy  or  memorandum 
of  a  statement  of  the  complainant's  claim,  and  he  fixes  the  time 
as  sometime  in  the  year  1860.    The  bill  was  filed  in  1861.      It 
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D1117  be  that  ihis  suggestion  of  an  explanation  of  the  entry  in  the 
ledger  ODght  to  be  aucepied,  hut  thedefeDiiant  oHers  do  exptaoa- 
tion  of  the  paper  of  the, 9th  of  March,  1860.  On  the  other 
band,  he  declines  to  admit  that  it  is  his  handwritiag,  though  it 
iij  abundantly  proved  to  be  so.  There  is  a  strong  oirroboratioa 
of  the  complaioant,  too,  in  the  testimony  of  Philip  QuigW,  who 
iva?  connected  with  the  defen<tant  in  a  contract  on  a  railroad  in 
Pennyyivania,  while  the  latter  was  engaged  in  doing  the  work  on 
the  Camden  and  Atlantic  railroad.  He  testifies  that  he  fre- 
quently heard  the  defendant  speak  of  the  construction  of  the 
latter  mad  ;  that  the  defendant  sta(e<l  to  him  that  the  compkin- 
atit  was  the  contractor,  and  that  he  was  doing  the  work  on  a 
percentage  of  some  kind,  and  they  would  make  8-50,000  apiece. 
The  defendant,  as  appears  by  the  statement  of  March  9tii,  1860, 
nia<lc  no  distinction  between  work  done  under  the  contract  and 
any  other  work,  whether  extra  work  or  otherwise,  but  regarded 
the  whole  work  as  the  subject  of  an  account  and  division  of 
protiti  between  him  and  the  complainant,  the  only  question  be- 
tween them  being  as  to  the  amount  of  jirofits  to  which  each  was 
entitled.  It  seems  quite  clear  that  llie  exCi'a  work  is  fairly 
within  the  bai^dn.  By  the  lasl-nientioneil  pajXT  (tliat  of 
March  9tb,  1860),  the  defendant  deals  with  the  matter  as  if  u 
partnership  in  the  work  existed  l>etween  the  complainant  and 
him,  and  he  estimates  their  respective  shares  apparently  upon 
sfime  such  principle.  But  while  there  is  no  evidence  to  support 
any  claim  of  partnership,  there  is  evidence  in  the  testimony  of 
the  defendant  himself  ilmt  none  existed,  and  also  that  he  was 
willing  to  join  the  complainant  iu  a  partnership  to  do  the  work, 
but  the  latter  decliiicd.  He  says  thiit  in  his  first  interview  with 
the  complainant,  he  sug^:es(ed  to  the  latter  that  he,  the  defend- 
ant, ha<l  Ix'tter  join  him  in  the c^mtract,  hut  that  (he  complainant 
r./ii-«l,  saying  that  he  would  n..t  do  that. 

The  complainant  and  John  H,  Oslwirne  and  Philip  Qniylcv 
werR  all  recalled  as  witncs.<es  for  the  complainant  willmnt  an 
order  of  the  court  for  tliat  j>iir|nise,  and  ol.jeciiiin  is  made  to 
the  re«[Hion  of  their  testimony  on  tliat  ground.  On  the  other 
hand,  it  ie  urged  that  the  rule  prohibiting  the  re-exam i nation  of 
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a  witnesB,  except  by  leave  of  the  court,  on  the  same  subject-mat- 
ter as  to  which  he  has  already  testified,  is  not  now  a  rule  of  this 
court;  that  many  years  ago  it  was  made  one  of  the  standing 
rules,  but  in  the  revision  of  the  rules  in  1872  by  the  late  Ciian- 
cellor  Zabriskie,  he  omitted  it  ns  being  in  his  judgment  a  hin- 
drance to  justice.  It  is  also  urged  that  the  cases  of  Ornwford 
V.  Betiholfy  Sax,  458 ;  Ddany  v.  Noble,  2  Or.  Ch,  4^1 ;  Han- 
son V.  Prea.  Ch.  ]}*ervUm,  3  Stock.  441,  cited  by  the  defendant's 
counsel,  were  all  decided  while  the  rule  was  in  existent  as  a 
standing  rule.  However  that  may  be,  the  decision  in  those 
cases  is  based  no  less  on  the  4)oIicy  than  on  the  rules  and  prac- 
tice of  the  court,  as  will  be  seen  by  reference  to  them.  It  is  an 
established  rule,  no  less  of  the  courts  of  law  than  of  this  court, 
and  it  is  manifestly  founded  on  true  policy,  that  a  witness  can- 
not, without  express  leave  of  the  court,  be  re-examined  as  to 
matter  as  to  which  he  has  already  been  examined.  Grea.  Eq. 
Ev,  (54)  69  ;  WhaH.  on  Ev.  §  574  ;  Dan.  Ch.  Pr.  IIO4.  It  ap- 
pears, how^ever,  by  the  record,  that  while  objection  was  made  to 
the  examination  of  John  H.  Osborne  and  Quigley,  on  recall,  the 
ground  of  objection  was  not  stated.  Such  an  objection  is  not 
sufficient  to  exclude  the  testimony ;  for  njon  constaty  but  that  if 
the  specific  objection  had  been  made,  an  order  of  the  court  would 
have  been  obtained.  To  the  re-examination  of  the  complainant 
the  objection  was  made  specifically.  It  is  obviously  com|)€tent 
for  a  party  to  recall  witnesses  once  sworn  and  examined  in  his 
behalf,  for  re-examination  in  rebuttal,  without  express  leave  of 
the  court,  and,  therefore,  so  far  as  the  testimony  of  the  complain- 
ant himself  is  given  on  the  recall,  is  in  rebuttal,  it  is  competent, 
but  otherwise  it  is  not. 

The  clear  weight  of  the  evidence  is  in  support  of  the  bill,  and 
there  will,  therefore,  be  a  decree  for  account  accordingly,  on  the 
basis  of  the  contract,  including  the  extra  work. 
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Elwood  Parsons 


V, 


Benoni  S.  Lent  et  al. 

1.  Becording  a  mortgage  in  the  records  of  assignments  of  mortgages,  is  not 
coDstructiTe  notice. 

2.  That  a  hoard  of  directors  of  a  company  incorporated  in  this  state,  held 
its  meetings  out  of  the  state,  does  not  affect  its  title  to  lands  acquired  here. 

3.  Where  a  mortgagor  gave  a  mortgage  covering  all  of  his  interest  in  a  cor- 
poration and  in  its  lands — Held,  that  it  was  not  a  lien  on  lands  tlien  owned  by 
him,  and  which  he  was  under  contract  to  convey,  and  afterwards  conveyed  ac- 
cordingly to  the  corporation,  superior  to  the  title  of  the  corporation,  but  only 
a  lien  on  his  interest  in  the  company. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofs. 

Ur.  J".  8,  AUkin,  for  complainant. 

Mr,  O,  S.  Cannon,  for  the  defendants,  the  Crystal  Lake  Ice 
Company,  Harriet  W.  Dodge  and  Benoni  S.  Lent. 

The  Chancellor. 

The  bill  IS  filed  for  the  foreclosure  of  a  mortgage  given  De- 
cember 16th,  1872,  by  Benoni  S.  Lent  to  the  complainant,  as 
W)llateral  security  for  the  payment  of  a  bond  and  mortgage  for 
$2,500  and  interest,  given  tbe  same  day  by  Lent  and  his  wife  to 
the  complainant  on  land  (a  farm)  in  Mansfield  township,  Bur- 
lington county.  The  mortgage  in  suit  recites  the  giving  of  the 
principal  mortgage,  and  states  that  under  an  agreement  dated 
June  28th,  1872,  and  another  supplemental  to  it,  dated  Decem- 
ber 5th,  1872,  both  made  by  and  between  William  H.  Gatzmer, 
Robert  S.  Van  Rensselaer,  Algernon  S.  Dodge  and  Lent,  an  ice 
<X)rapany  known  and  designated  as  "  The  Crystal  Lake  Ice  Com- 
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pany/'  had  been  created  and  organized  by  those  parties  on  lands 
of  Lent^  in  the  above-mentioned  township^  which  he,  by  the  . 
agreement  of  June,  1872,  agreed  to  convey  to  that  company  at  a 
time  fixed  in  that  agreement,  and  that  on  that  property  a  large 
ice-liouse  was  then  in  the  course  of  erection  and  construction,  be- 
sides other  improvements,  and  that  in  and  by  tliat  agreement  and 
the  supplemental  one,  it  was  expressed  and  stipulated  that  Lent 
was  to  have  a  two-fifths  interest  and  ownership  in  the  company,, 
and  in  its  lands  and  rights  and  appurtenances  of  every  kind  and 
description.  It  then  assigns  to  the  complainant  all  Lent's 
**  right,  title,  interest,  claim  and  estate  of  every  kind  and  descrip- 
tion whatsoever  in  said  Crystal  Lake  Ice  Company,  and  in  all 
the  lands,  hereditaments,  buildings,  machinery,  apparatus  and 
appurtenances  thereunto  belonging;  the  same  being  his  two-fifths 
interest  therein ;''  and  Lent  thereby  constitutes  the  complainant 
his  attorney  irrevocable  in  the  premises,  to  take  possession  of  and 
to  dispose  of  his  interest  in  the  company  in  the  event  of  non- 
payment of  the  principal  bond  and  mortgage  at  maturity,  and  to 
pay  himself  in  full  out  of  it,  returning  to  Lent  the  surplus;  and 
to  do  all  other  necessary  acts  and  tilings  to  assure  and  perfect  his 
title  thereto.     The  land  in  question  which  Lent  agreed  to  convey  I 

to  the  company  was  part  of  his  farm.  There  was  a  mortgage 
on  the  whole  farm  held  by  the  complainant  and  others,  executors 
of  William  Taylor,  deceased.  The  complainant's  principal 
mortgage  expressly  excepted  from  its  operation  the  land  to  be 
conveyed  to  the  company  as  land  which  I^nt  had  agreed  to  con- 
vey to  it.  In  July,  1873,  the  executors  of  Taylor  released  from 
their  mortgage  the  excepted  land  which  Lent  was  then  about  to 
convey  to  the  company.  In  or  about  1876,  the  property  was 
sold  under  foreclosure  of  the  first  mortgage,  and  nothing  was 
realized  thereon  above  the  amount  due  on  that  encumbrance. 
The  mortgage  in  suit  was  not  recorded  in  the  records  of  mort- 
gages, but  in  the  records  of  assignments  of  mortgages.  Van 
Rensselaer,  Gratzmer,  Lent  and  Dodge,  and  their  associates  were 
incorporated  as  "  The  Crystal  Lake  Ice  Company,"  April  3d, 
1873  (P.  L.  of  187S  p.  1397),  and  the  company  was  organized 
on  the  28th  of  June,  1873,  with  a  capital  of  $50,000,  in  shares 
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of  $100  each,  of  which  Lent  subscribed  $200  and  each  of  the 
other  corporators  $100.  Lent  and  his  wife  conveyed  the  land 
to  the  company  by  deed  dated  July  Ist,  1873.  On  April  23d, 
1878,  the  company  gave  a  mortgage  on  it  to  Harriet  W.  Dodge 
to  secure  a  loan  of  $5,000  made  to  it  by  her.  The  complainant 
insists  that  the  mortgage  in  suit  is  a  mortgage  of  the  undivided 
two-fifths  of  the  land  which  Lent  had  agreed  to  convey  to  the 
company,  and  that  as  to  that  interest  he  is  entitled  to  priority 
over  the  company's  title  and  Mrs.  Dodge's  mortgage.  He  insists 
that  the  company,  if  it  had  not  constructive  notice,  had  actual 
notice  of  his  mortgage  when  it  took  its  deed ;  that  it  appears 
that  the  company  held  all  its  meetings  out  of  this  state, 
and  therefore,  he  contends,  never  had  any  legal  existence; 
that  it  never  paid  anything  for  the  land,  and  that  there  is  indeed 
no  legal  evidence  that  it  ever  bought  it. 

The  land  in  question  is  a  tract  of  about  sixty  acres,  and,  as 

before  stated,  it  constituted  part  of  Lent's  farm.     He  sold  it  in 

March,  1872,  to  Dodge,  Van  Rensselaer,  Cooper  and  Gatzmer 

for  $100  an  acre,  for  the  purpose  of  establishing  an  ice  business 

there,  or  for  other  purposes.     A  written  agreement  to  that  effect 

vas  drawn,  and  though  it  was  not  signed  by  the  purchasers,  Lent 

signed  a  receipt  written  under  it,  acknowledging  the  payment  to 

him  by  them  of  $100  on  account  of  the  agreement.    It  appears  to 

have  been  agreed  between  the  parties  that  Lent  was  to  join  the 

purchasers  in  the  contemplated  enterprise  of  making  and  dealing 

in  ice.   He  was  to  give  the  company  a  clear  title  to  the  property, 

and  inasmuch  as  it  would  be  necessary  for  him  to  have  the  sura 

of  $3,000  in  cash,  to  enable  him  to  obtain  a  release  from  the 

Taylor  mortgage,  the  company  was  to  pay  him  the  $3,000,  b«t 

he  was  to  take  stock  for  the  rest  of  the  purchase-money.     It 

seems  that  in  June,  1872,  an  agreement  was  drawn,  to  be  exe- 

cnted  by  Gatzmer,  Cooj>er,  Van  Rensselaer,  D(xige  and  Lent,  by 

^hich,  among  other  things,  it  was  provided  that  they  would 

associate  themselves  together  under  the  name,  style  and  title  of 

**  The  Crystal  Lake  Ice  Company ;"  that  the  business  should  bo 

<!arried  on  on  the  property,  which,  according  to  the  instrument, 

l^nt  was  to  furnish  at  the  price  of  $100  an  acre;  that  the  im- 
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provements  (buildings  &c.)  were  to  be  put  on  the  land,  and  the 
interest  of  the  purchase-money  to  be  paid  by  the  other  persons, 
Lent  to  pay  no  part  of  either ;  and  that  on  the  Ist  of  Novein- 
l)er,  1875,  he  was  to  convey  to  each  of  the  others,  Dodge,  Van 
Rensselaer,  Gatzmer  and  Cooper,  an  equal  one-fifth  of  the  prop- 
erty, retaining  a  fifth  for  himself.  That  instrument  appears  to 
have  been  unsatisfactory  to  Cooper,  who  withdrew  from  the  en- 
terprise, and  the  paper  was  never  signed.  Subsequently,  and 
perhaps  in  December,  1872,  there  may  have  been  another  agree- 
ment drawn,  by  which  Lent  himself  took  Cooper's  share.  It 
does  not  appear  that  if  such  agreement  was  drawn  it  was  ever 
signed.  The  probability  is  that  the  associates  (who  contemplated 
becoming  incorporated)  considered  it  unnecessary  to  sign  any 
agreement  on  the  subject,  inasmuch  as  their  interests  could  be 
properly  and  easily  adjusted  under  the  incorporation.  As  before 
stated,  they  were  incorporated  April  3d,  1873,  and  they  subse- 
quently took  a  deed  for  the  property  to  the  company  from  Lent 
and  his  wife,  the  consideration  of  which  was  $6,000.  In  the 
meantime,  between  the  time  of  the  agreement  to  buy,  March, 
1872,  and  the  date  of  the  deed,  July,  1873,  the  buildings  and 
other  improvements  requisite  for  the  business  had  beeu  put  on 
the  property.  Dodge,  Van  Rensselaer,  Gatzmer  and  Lent  ad- 
vancing the  money.  Under  a  resolution  of  April,  1875,  seventy 
per  cent,  of  the  capital  stock  subscribed  was  issued  to  the  sub- 
scribers in  proportion  to  their  advances.  In  issuing  the  stock, 
Lent,  in  addition  to  his  other  advances,  was  credited  with  $6,000 
for  the  price  of  the  land.  He  received  eighty-five  shares,  all  of 
which,  except  three  which  he  still  owns,  he  appears  to  have  sold 
ii#1875  to  one  Jacob  Engle. 

That  the  record  of  the  mortgage  in  suit  was  not  constructive 
notice  to  the  company,  there  can  be  no  doubt.  The  mortgage 
was,  as  before  stated,  recorded  in  the  records  of  assignments  of 
mortgages,  and  nowhere  else.  It  was  the  complainant's  busi- 
ness to  see  to  it  that  it  was  properly  recorded.  Recording  it  in 
the  records  of  assignments  of  mortgages  was  a  nullity  so  far  as 
notice  was  concerned.  Nor  is  the  complainant's  position  that 
the  company  was  not  a  bona  fide  purchaser  for  valuable  cousid- 
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eratioo,  tenable.  The  deed  to  it  is  evidence  of  its  purchase  of 
the  property.  Of  its  bona  Jides,  there  is  no  room  for  question, 
and  it  is  proved  that  it  paid  a  valuable  consideration. 

The  fact  that  the  board  held  its  meetings  in  Piiiladelphia  will 
not  affect  the  company's  claim  to  protection  in  this  suit.  Coe  v. 
N.  J,  Midland  R.  R.  Co.,  4-  Stew.  Eq.  105,  117.  Moreover,  no 
act  of  its  board  of  directors  is  brought  in  question  here.  The 
complainant  seeks  to  enforce  his  mortgage  against  property,  the 
legal  title  to  which  is  in  the  company.  The  company  had  the 
power  to  acquire  the  property,  and  it  appears  to  have  done  so. 
There  is  no  evidence  of  any  illegal  or  questionable  action  on  its 
part  in  ttiat  matter.  It  does  not  even  appear  that  the  resolution 
of  the  board  to  buy  the  property  was  not  passed  in  this  state. 
No  proof  of  any  such  resolution  is  in  any  way  necessary  to  the 
validity  of  its  title.     Ang.  &  Am.  on  Corp.  §  173. 

The  complainant  fails,  too,  on  the  point  of  actual  notice.  He 
testified  that  he  gave  notice  to  both  Van  Rensselaer  and  Dodge 
of  the  existence  of  his  claim  under  the  agreement.  They  are 
both  dead.  There  is  no  corroboration  whatever  of  his  testimony 
on  the  subject,  and,  according  to  his  statement,  nobody  besides 
himself  and  them  was  present  when  he  gave  the  notice,  and  he 
gave  the  notice  to  each  of  them  when  the  otiier  was  not  present. 
His  testimony  on  the  subject  of  notice  to  Van  Rensselaer  utterly 
fails  to  establish  it,  and  as  to  notice  to  Dodge,  he  says  that -he 
told  him  that  '^  Lent  had  given  him  a  claim  against  his  two-fifths 
interest,"  and  he  says  be  told  him  this  on  the  occasion  when 
Dodge  called  on  him  to  see  about  obtaining  the  release  for  the 
property  from  the  Taylor  mortgage.  In  view  of  the  fact  that 
Dodge's  errand  was  to  obtain  a  release  so  as  to  give  the  company 
a  clear  title  to  its  property,  it  seems  quite  improbable  that  he 
could  have  understood  from  the  complainant  that  the  latter 
would,  when  the  property  should  have  been  conveyed  to  the 
company,  have  a  claim  superior  to  the  company's  title  against 
two-fifths  of  it.  But  the  mortgage  in  suit  is  itself  conclusive 
against  the  complainant  on  this  subject  of  notice.  He  never  had 
a  claim  against  two-fifths  of  the  property.  Hfs  mortgage  trans- 
fers to  him  as. collateral  security  not  two-fifths  of  the  land,  but 
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all  Lent's  right,  title,  interest,  claim  and  estate  in  the  company, 
and  its  lands  &(*.,  and  the  recital  in  the  mortgage  is  not  that 
Lent  was  to  retain  or  have  two-fifths  of  the  land,  but  that  he 
was  to  have  a  "  two-fifths  interest  and  ownership  in  the  company, 
in  its  lands,  and  in  its  rights  and  appurtenances,  of  every  kind 
and  description."     The  complainant  had  notice,  by  the  recital  of 
his  mortgage,  that  Lent  had  agreed  to  convey  the  land  to  the 
company,  and  that   expensive   improvements   thereon  were  in 
l)rogress,  and  he  therefore  had  notice  of  its  right.     What  the 
unexecute<l  instrument  of  June,  1872,  contained,  we  know,  but 
we  do  not  know  what  the  instrument  of  December  following 
contained.     Lent  testifies,  however,  that  it  was  no  part  of  the 
arrangement  between  him  and  his  associates  that  he  was  to  con- 
vey a  fifth  to  each  of  tiiem,  but  that  the  agreement  was  that  he 
was  to  convey  the  property  to  the  company.     Both  Gatzmer  and 
Lent  deny  all  knowledge  of  the  existence  of  the  alleged  agree- 
ments of  June  and  December,  1872,  and  there  is,  in  fact,  no  evi- 
dence that  such  agreements  ever  existed.     Conceding  all  that 
the  complainant  swears  to  on  the  subject  of  notice  to  Van  Bens- 
selaer  and  Dodge,  and  conce<Hng  that,  as  he  insists,  notice  to  the 
attorney  who  drew  the  complainant's  mortgage  in  suit,  and  who, 
in  fact,  did  probably  all  the  company's  legal  business,  and  drew 
the  deed  from  Lent  to  it,  was  notice  to  the  company,  the  notice 
was  only  to  the  effect  that  Lent  had  mortgaged  his  interest  ia 
the  company  and  its  property.     That  was  not  notice  that  the 
complainant  claimed  that  his  mortgage  title  to  the  land  was  jiar- 
amount  to  the  title  of  the  company.     On  the  contrary,  it  was 
notice  of  a  fact  not  only  not  adverse  to,  but  entirely  consisteut 
with,  the  absolute  paramount  title  of  the  company.     Indeed,  the 
mortgage  in  suit  and  his  principal  mortgage  not  only  recognize 
the  title  of  the  company,  but  the  former  is  based  upon  it,  a>D- 
veying  an   interest  not  in  Lent's  land,  but  in   the  company's 
property.     This  view  applies,  of  course,  to  the  claim  that  notice 
to  Lent  was  notice  to  the  company,  because,  as  is  alleged,  he  was 
its  superintendent.     He,  however,  it  may  be  remarked,  was  not 
superiuteudeut  at  or  previous  to  the  time  when  the  deed  to  the 
company  was  delivered,  and  if  he  had  been,  on  the  principle  of 
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the  case  of  Barnes  v.  Trenton  Gas  Light  Co.,  12  C,  E.  Or.  J  J, 
his  knowledge  would  not  have  constituted  notice  to  the  company. 
But,  in  fact,  notice  of  the  mortgage,  evf»n  if  it  had  been  given  to 
the  company  itself,  as  before  shown,  was  not  notice  of  any  claim 
adverse  to  that  of  the  company  upon  the  land  in  question,  and 
the  claim  on  the  land  is  all  that  is  to  be  dealt  wilh  in  this  suit. 
The  bill  will  be  dismissed,  with  costs. 


Clarke  Mebchant 


V, 


George  W.  Thompson  et  ux.  et  al. 

A  married  woman  may,  with  her  husband,  mortgage  her  own  lands  to 
cecQre  the  payment  of  his  debts  or  those  of  any  other  person,  for  the  payment 
■of  which  she  is  in  no  way  liable. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  P.  8.  Scovelf  for  complainant. 

Mr,  0.  8,  Oanno7i,  for  Mrs.  Thompson. 

The  Chancellor. 

This  suit  is  brought  to  foreclase  a  mortgage  dated  February 

Ist,  1874,  for  $700  and  interest,  given  to  the  complainant  by 

George  \V.  Thompson  and    his  wife  on  lands   in   Burlington 

county,  the  title  whereto  was,  at  the  date  of  the  mortgage,  held  by 

Mrs.  Thompson.    She  sets  up  in  lier  defence  that  the  circumstances 

under  which  she  executed  the  mortgage  amounted  to  duress,  and 

^uat  the  mortgage  was  given  for  a  debt  not  contracted  by  her, 

«Qt  by  her  husband,  and  for  which  she  was  in  no  way  liable. 


I 

■ 
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As  to  the  first  ground :  It  is  enough  to  say  that  the  answer 
sets  up  no  such  defence.  It  may  be  added  that  the  proof  does 
not  support  it  if  it  had  been  pleaded.  As  to  the  other  ground : 
It  is  established  that  a  married  .woman  may,  with  her  husband^ 
mortgage  her  land  to  secure  the  payment  of  a  debt  of  his  or  of  any 
other  person,  for  the  payment  of  which  she  is  in  no  way  liable. 
Oalway  v.  Fallerion,  2  C.  E.  Gr,  S94, ;  Armstrong  v.  RosSy  5  C. 
E.  Or.  118;  Peake  v.  La  Baw,  6  C.  E.  Or.  269;  Peildm  v. 
EUiot,  8  a  E.  Or.  626,  632;  CampbeU  v.  Tampkina,  6  Stew.  Eq, 
170 ;  affirmed  on  appeal,  6  Stew.  Eq.  362  ;  Ferdon  v.  MiUer,  7 
Steip.  Eq.  10 ;  Jones  on  Mort.  §  113. 

There  will  be  a  decree  ibr  complainant. 


Keziah  Woolston 


V. 


James  B.  Beck  et  al. 

A  testator  gave  the  use  of  a  farm  to  his  two  daughters,  8.  and  K.,  for  life, 
8.  to  have  two-thirds  of  the  income  and  K.  one-third,  "  and  after  the  deceaw 
of  my  two  daughters,"  to  their  children  in  fee,  in  specified  portions.  S.  die<!, 
leaving  children. — Held,  that  K.  is  entitled  to  only  one-third  of  the  income, 
and  the  remaindermen  to  the  other  two-thirds. 


Bill  for  construction  of  will  and  account. 

Mr.  J.  H.  Lippincoit,  for  complainant. 

Mr.  C.  E.  Hendrickson  and  Mr,  B.  Ghimmere,  for  defendants. 

The  Chancellor. 

Joseph  Hillard,  late  of  Burlington  county,  died  in  1843. 
By  the  fourth  section  of  his  will  he  devised  as  follows : 
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*' Fourth,  I  give,  devise  and  bequeath  to  my  two  daughters,  Sarah  Lippin> 
cott  and  Kesiah  Woolston,  all  that  part  of  my  farm  and  plantation  where  I 
now  live,  that  is  marked  and  numbered  one  (1)  on  the  general  map  of  the 
same  made  by  Daniel  Wills,  the  eleventh  day  of  April,  A.  D.  eighteen  hun- 
dred and  forty-two,  and  attached  to  this  my  last  will  and  testament  by  wafer, 
as  by  reference  thereto  being  had  will  more  fully  and  at  large  appear,  and 
which  contains  one  hundred  and  twenty-eight  acr&s  of  land,  more  or  less,  and 
that  in  the  following  manner,  to  wit : 

"My  daughters,  Sarah  Lippincott  and  Keziah  Woolston,  to  have,  hold,  use 
and  enjoy  the  same  for  and  during  the  term  of  their  natural  lives,  as  follows, 
viz. :  Sarah  Lippincott  to  have  the  benefit  and  profit  arising  from  two-thirds 
thereof,  and  Keziah  Woolston  to  have  the  benefit  and  profit  arising  from  the 
other  one-third  part  thereof,  and  that  for  and  during  the  term  of  their  natural 
lives,  and  afler  the  decease  of  my  two  daughters,  Sarah  Lippincott  and  Keziah 
Woolston,  I  then  give,  devise  and  bequeath  to  their  children  in  the  following 
manner,  viz.:  to  Joshua  Lippincott,  son  of  daughter  Sarah,  to  have  two 
shares ;  to  Matilda  Woolston,  daughter  of  my  daughter  Keziah,  to  have  two 
shares,  and  the  other  children  of  ray  said  daughters  to  have  one  share  thereof, 
the  same  to  them,  their  heirs  and  assigns  forever.  But,  if  in  the  event  of  the 
death  of  Matilda  Woolston  without  lawful  issue,  then,  in  that  case,  her  share 
to  descend  to  the  children  of  Sarah  Lippincott,  share  and  share  alike." 

Sarah  is  dead,  but  Keziah  survives.  The  latter  claims  that 
she,  on  the  death  of  the  former  (who  left  children),  became  en- 
titled to  the  use  of  the  whole  of  the  farm  for  life,  instead  of  only 
one-third  of  it,  as  theretofore.  The  estate  given  to  Sarah  and 
Keziah  by  tlie  will  is  a  tenancy  in  common,  and  there  is  therefore 
no  survivorship.  The  statute  would,  if  the  proj)erty  had  been 
given  to  them  for  life  in  equal  shares,  forbid  a  construction  which 
would  hold  that  the  estate  is  by  implication  a  joint  tenancy.  It 
provides  that  no  estate,  after  the  passing  of  the  act  (February 
4th,  1812),  shall  be  considered  to  be  an  estate  in  joint  tenancy, 
except  it  be  expressly  set  forth  in  the  grant  or  devise  creating  it^ 
that  it  is  the  intention  of  the  parties  to  create  an  estate  in  joint 
tenancy,  and  not  an  estate  of  tenancy  in  common.  Rev.  167, 
Keziah  is  not  entitled  to  a  life  estate  in  the  whole  farm,  but  only 
in  the  one-third.  The  persons  to  whom  the  remainder  is  given 
became,  on  the  death  of  Sarah,  entitled  to  the  possession  of  the 
other  two-thirds.  The  fact  that,  by  the  language  of  the  will, 
the  remainder  is  to  take  effect  on  the  death  of  the  "  two  daugh- 
ters," will  not,  although  only  one  of  them  is  dead,  prevent  that 
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<*onstruction.  The  words,  "  after  the  death  of  my  two  daughters," 
will  be  construed  to  mean  after  the  death  of  the  two  respectively. 
A  gift  to  A  and  B  as  tenants  in  common,  for  their  lives,  and  "at 
their  deaths, "  or  "  at  the  death  of  A  and  B,"  to  their  children, 
goes,  on  the  death  of  each  tenant  for  life,  to  his  children.  Fimn 
V.  Jenkins,  1  Coll.  365  ;  Taniere  v.  Pearkea,  2  Sim.  &  8tu.  S8S; 
WtUes  V.  Douglass,  10  Beav.  44  >  Turner  v.  Whittaher,  19  Beat. 
196 :  Sard  v.  Sard,  Id.  87  ;  Swan  v.  Holmes,  19  Beav.  471 ; 
Abrey  v.  Newman,  16  Beav.  IfSl ;  Broum  v.  Jarvis,  2  De  Oex,  F, 
A  J.  168;  Drakeley's  Estate,  19  Beav.  S95  ;  Arrow  v.  MelUsh,  1 
De  Oex  &  S.  355;  Doe  d.  Patrick  v.  Boyle,  13  Q.  B.  100.  The 
remainder  is  to  Joshua  Lippincott  and  Matilda  Woolston  and 
the  other  children  of  Sarah  and  Keziah.  The  children  of  Sarah 
and  Keziah,  at  the  testator's  death,  took  an  immediate  vested 
interest  in  remainder,  subject  to  be  divested  pro  tanto  upon  the 
birth  of  other  children.  Heater  v.  Van  Auken,  1  McCart.  159; 
Graham  v.  Houghtalin,  1  Vr.  552.  As  the  life  estates  carved 
out  of  the  fee  cease  to  exist,  and  the  fee  is  relieved  of  them,  the 
remaindermen  are  entitled  to  possession. 


Mary  H.  Shreve 


v. 


John  B.  Hankinson  et  al. 

After  a  second  mortgage  had  been  taken  on  certain  lands,  a  payment  of  part 
of  the  principal  of  the  first  mortgage  was  made  by  a  brother  of  the  mortgagor, 
under  an  agreement  between  the  holder  of  the  mortgage  and  the  mortgagor 
and  his  brotlier,  that  the  latter  should  be  subrogated  to  the  rights  of  the  mort- 
gagee under  the  mortgage  for  those  payments. — Hddy  that,  as  against  the 
holder  of  the  second  mortgage,  such  conventional  subrogation  oould  be  en- 
forced. The  payments  were,  in  fact,  made  after  the  second  mortgage  was 
given. 


Stew.]  MAY  TERM,  1881.  77 


Shreve  v.  Hanklnson. 


Bill  to  foreclose  and  cross-bill.     On  final  hearing  on  plead- 
ings and  proofs. 

Jfr.  J*.  C.  Ten  Eyck,  for  complainant. 

Mr,  W.  A.  Barrows^  for  Risdon  Hankinson. 

Mr,  F,  Voorhees,  for  Abraham  Vanderbeck. 

The  Chancellor. 

The  only  litigation  in  this  cause  is  that  which  arises  oat  of 
the  cros&-bill  filed  by  Risdon  Hankinson  to  establish  his  claim 
to  the  security  of  the  complainant's  mortgage  to  the  amount  of 
$2j500  and  interest,  after  the  complainant's  claim  under  the 
mortgage  shall  have  been  paid.  The  mortgage  was  originally 
for  $13,700  and  interest.  It  was  given  by  John  B.  Hankinson 
and  wife  to  John  Fairbairn,  March  25th,  1870,  and  was  payable 
in  four  years.  At  Fairbairn's  death  it  came  into  the  hands  of 
Joseph  Becher,  his  executor.  There  were  then  due  upon  it 
111,500  of  principal,  besides  interest.  August  5th,  1876,  there 
were  paid  to  Becher  $1,000  on  account  of  the  principal,  and  on 
the  24th  of  April  following,  $1,500  on  the  same  account.  The 
Woney  for  those  payments  was  furnished  by  Risdon  Hankin- 
son, the  (H»mplainant  in  the  cross-bill,  brother  of  the  mortgagor, 
John  B.  Hankinson,  at  the  request  of  the  latter,  and  on  an  Jigree- 
^ent  between  them  (and  they  insist  Becher  so  agreed  also),  that 
the  former  should  have  an  interest  in  the  mortgage  to  the  amount 
^^  those  advances,  and  interest  for  his  senurity.  On  June  11th, 
^877,  Becher  assigned  the  mortgage  to  Annie  H.  and  Fannie  S. 
Fairbairn,  and  tiiey,  March  25th,  1878,  a-ssigned  it  to  the  com- 
plainant. Risdon  Hankinson's  claim  to  subrogation  is  contested 
^y  Abraham  Vanderl)eck  only.  He  is  the  holder  of  a  subsequent 
^'^ortgage  given  to  him  by  John  B.  Hankinson  on  the  premises. 
1^  Was  subsequently  canceled  of  record,  but  Vanderbeck,  in 
soother  suit  in  this  court,  seeks  to  set  aside  the  cancellation, 
^th  the  payments  made  with  the  money  advanced  by  Risdon 

***Mkin8on  were  made  after  Vanderbeck\s  mortgage  was  given, 
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which  was  November  8th,  1875.  That  they  were  made  by  John 
B.  Hankinson  with  money  borrowed  from  his  brother  Risdon 
for  the  purpose,  and  lent  by  the  latter  to  him  on  the  agreemeot 
that  the  lender  should  have  the  benefit  of  the  mortgage  for  his 
security  for  the  repayment  thereof,  with  interest,  there  is  no  room 
to  doubt.  And  it  seems  quite  clear,  also,  that  Becher,  to  whom 
the  payments  were  made,  was  a  party  to  the  agreement.  Not 
only  do  both  the  Hankinsons  swear  to  it,  but  the  testimony  of 
Mr.  Barrows  (a  counselor  at  law)  to  the  same  effect,  is  positive 
and  explicit.  He  testifies  that,  in  the  summer  of  1876,  John  B. 
Hankinson  called  on  and  requested  him  to  find  somebody  who 
would  advance  the  money  for  the  mortgage,  on  which  there  were 
then  due  of  principal,  $12,000;  that  John  B.  and  Risdon  Han- 
kinson consulted  him  with  reference  to  the  feasibility  of  securing 
the  latter  for  the  amount  of  an  advance  of  $2,500  to  be  paid  on 
the  mortgage,  which  Risdon  was  willing  to  make,  provided  he 
could  be  secured  by  means  of  the  mortgage.  Mr.  Barrows,  both 
before  and  after  advising  with  more  experienced  counsel  on  the 
subject,  advised  them  that  Risdon  could  be  secured  by  the  mort- 
gage for  the  sums  lie  should  advance  for  the  payment  on  account 
of  the  principal  thereof,  and  which  should  be  so  paid,  provided 
the  money  should  be  advanced  on  that  condition  and  John's 
promise  that  it  should  be  so  secured.  John  borrowed  the  money 
under  such  promise,  and  paid  it  over  to  Becher  on  account  of 
the  principal  of  the  mortgage.  Mr.  Barrows  further  testifies  as 
follows  : 

"On  ihe  24th  of  April  following  (1871) — it  may  possibly  have  been  the 
23d,  but  my  impression  is  that  it  was  the  24th — Joseph  Becher,  executor  of 
Fairbairn,  John  B.  Hankinson  and  Risdon  Hankinson,  met  at  my  otiice;  Rij^- 
don  Hankinson  was  then  prepared  to  advance  the  further  sum  of  $1,500  lo 
Becher,  on  tlie  Fairbairn  mortgage  ;  in  the  presence  of  all  three  above  named 
I  stated  how  Risdon  expected  to  be  secured  for  the  sum  he  was  abo'ut  to  ad- 
vance, that  he  Was  to  have  an  interest  in  the  Fairbairn  mortgage  to  that 
extent  by  the  promise  and  exprei<s  agreement  of  John  B.  Hankinson  and  of 
Becher,  the  executor ;  I  jisked  John  B.  Hankinson  and  Becher  if  they  both 
promised  and  agreed  to  that  effect  with  Risdcm  Hankinson  ;  they  each  replied 
they  did ;  Mr.  Beclier  then  explained  to  me  iliat  he  had  already  received 
$1,000,  in  August  preceding,  on  the  same  agreement,  and  had  given  to  John 
B.  Hankins(m  a  receipt  fitr  $1,000,  on  account  of  the  mortgage,  as  coming  from 
Risdon  Hankinson ;   the  money  was  in  shape  of  a  check  which  was  for  a 


I; 
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^^^  aAioont  than  $1,500,  as  I  remember  it ;  Mr.  Becher  wanted  the  money 

vf  ft  ^^  ^^^ 

^^c^nified  check ;  Biedon  Hankinson  and  Becher  went  to  the  bank,  and 
|v  *^«<i  to  my  office  after  a  short  interval;  the  money  was  paid  to  Mr. 
^*^^"^  in  my  presence,  and  was  paid  by  Hisdon  Hankinson,  on  tlie  express 
^.  ^^ion  which  I  then  and  there  in  the  presence  of  all  of  them  stated,  to  wit, 
ji  ^^>  Bisdon  Hankinson,  shonld  be  subrogated  to  and  have  an  interest  in 
^.  ^ir bairn  mortgage  for  the  moneys  he  so  advanced  to  be  paid  thereon  ; 
^fg^^^  I^r.  Becher  resided  out  of  the  state,  he  agreed  to  sign  a  paper,  to  be 
of  t  j^^  ^p  by  myself,  reciting  the  facts  of  the  payments  by  Bisdon  Hankinson 
«*jjL  ^  several  sums  of  $1,000  and  $1,500,  on  account  of  the  mortgage,  and 

^^^ing  an  agreement  that  Bisdon  Hankinson  should  have  an  interest  in 
v^^  mortgage  to  the  extent  of  the  sums  so  paid  by  him,  but  which  should  be 

gi;[bject  and  subsequent  to  the  interest  retained  by  him ;  the  interview  closed 

before  such  paper  could  be  drawn,  as  Mr.  Becher  was  desirous  of  returning 

to  Philadelphia  on  a  train  then  about  to  start." 

Both  the  Hankinsons  corroborate  him  in  this  statement.     In 
opposition,  the  testimony  of  Mr.  Charles  E.  Hendrickson,  who 
was  Becher's  attorney,  is  produced.     The  material  portions  of 
his  testimony  are  to  the  effect  that,  before  the  payment  of  April, 
1877,  was  made,  John  B.  Hankinson  called  on  him  and  desired 
to  know  whether  Becher  could  not  make  an  assignment  of  an 
interest  in  the  mortgage  to  secure  Risdon,  if  the  latter  should 
lend  liim  the  money  to  pay  on  the  mortgage ;  that  Mr,  Hen- 
drickson replied,  saying  that  he  had  doubts  whether  such  an 
assignment  was  feasible;  that  Hankinson  then  requested  him  to 
draw  some  paper  of  that  kind  and  get  Becher  to  sign  it ;  that  Mr. 
Hendrickson   declined,  saying   he  could  do   nothing  about  it 
until  after  he  had  consulted  Becher;  that  Hankinson  requested 
him  to  see   Becher  on   the  subject;    that   Becher   afterwards 
came  to  his  office  to  see  him  about  the  matter  and  inquired 
whether  he  could  make  such  an  assignment  without  prejudice  to 
himself  as  executor,  or  to  the  Fairhairn  girls,  to  wliom  he  ex- 
pected to  assign  the  mortgage,  expressing  his  willingness  to  make 
the  assignment  if  it  would  not  prejudice  him  or  his  assignees  ; 
that  Mr.  Hendrickson  advised  him  against  making  the  assign- 
ment; that  Hankinson  called  on  Mr.  Hendrickson  again,  and 
the  latter  told  him  what  advice  he  had  given  to  Becher,  and  that 
Hankinson  urged  upon  him  the  contrary  view  of  the  matter,  in- 
«Bting  that  the  assignment  could  and  ought  to  be  made,  but  Mr. 
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Hendrickson  declined  to  advise  Becher  to  make  it.     Mr.  Hen- 
drlckson  further  says  that  when^  or  soon  after^  the  payment  was 
made,  Bisdon  Hankinson  called  ou  him,  and,  after  Mr.  Hen- 
drickson had  communicated  to  him  Becher's  unwillingness  to 
make  the  aasignment,  Hankinson  requested  him  to  draw  a  paper 
stating  that  he,  Hankinson,  had  paid  the  money.     He  did  so, 
and  Hankinson  signed  it,  and  left  it  with  Mr.  Hendrickson. 
That  paper  was  in  form  a  certificate  that  Risdou  Hankinson  had 
paid  to  Becher,  for  his  brother  John,  $1,500,  on  account  of  the 
bond  and  mortgage ;  that  he  consented  that  that  money  should 
be  endorsed  on  the  mortgage  as  received  from  him,  and  that  he 
claimed  an  interest  for  that  money  in  the  mortgage,  but  made  no 
personal  claim  for  it  against  Becher  or  Fairbairn's  estate,  or  any 
person  to  whom  the  bond  and  mortgage  should  be  assigned.   The 
paper  is  dated  April  SOth,  1877.     The  $1,500  were  paid  on  the 
24th  of  that  month,  six  days  previously.     This  paper  is  evi- 
dence that  Bisdon  Hankinson,  when  he  paid  the  money  men- 
tioned therein,  looked  to  the  mortgage  as  security  for  it.     Bech- 
er's agreement  to  assign,  testified  to  by  Mr.  Barrows,  was  made 
on  the  day  the  $1,500  were  paid — ^April  24th.     John  B.  Han- 
kinson swears  that  when  the  payment  of  August,  1876 — $1,000 
— was  made,  there  was  an  agreement  between  Becher  and  him 
that  when  the  whole  of  the  $2,500  was  paid  Bisdon  should  have 
an  interest  in  the  mortgage  to  that  amount.    Becher  never  made 
the  assignment.     It  may  be  that  Bisdon  Hankinson^  being  ap- 
prehensive that  Becher  would  not  make  the  assignment  accord- 
ing to  his  promise,  conceived  the  exj)e<lient  of  putting  his  claim 
in  writing,  and  leaving  it  with  Becher's  attorney.   The  testimony 
of  Mr.  Hendrickson  does  not  countervail  or  contradict  that  of 
Mr.  Barrows  and  the  Hankinsons.     Nor  is  the  fact  that  when 
Mrs.  Slireve  took  the  assignment  of  the   mortgage,  John    B. 
Hankinson  certified  on  the  mortgage  that  there  was  then  due 
thereon  $9,000  of  principal  and  $166  of  interest,  at  all  signifi- 
csmt.     The  certificate  was  not  made  by  Bisdon  Hankinson,  but 
by  John  B.  Hankinson,  and  it  was  intended  to  estop  him  from 
denying  that  those  amounts  of  principal  and  interest  were  re- 
coverable by  the  holder  of  the  mortgage,  under  assignment  from 
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the  Fairbairns.  It  is  clear  from  the  evidence  that  Becher  agreed 
that  if  Risdon  Hankinson  would  advance  the  $2,500  to  be  paid 
on  account  of  the  principal  of  the  mortgage,  he  would  give  him, 
for  security  for  the  repayment  thereof,  an  assignment  of  an  in- 
terest to  that  amount  in  the  mortgage  ;  the  remaining  principal, 
and  the  interest  thereon,  to  have  priority  over  Bisdon  Hankin- 
son's  claim. 

It  is  urged,  on  behalf  of  Vanderbeck,  that  the  rule  which 
denies  subrogation  in  case  of  merely  partial  payment  is  fatal 
to  that  claim.  But  tiiat  rule  is  not  applicable  to  this  case. 
Risdon  Hankinson's  claim  is  for  conventional,  not  legal,  sub- 
rogation. A  stranger,  who,  by  the  authority  and  consent  of 
the  debtor,  and  on  his  agreement  that  he  shall  be  subrogated  to 
the  rights  of  the  creditor,  makes  payment  for  the  debtor,  will 
be  subrogated  if  the  payment  Is  made  with  the  express  declara- 
tion of  the  subrogation  in  the  release  made  by  the  creditor. 
Dixon  on  Subr,  16^.  The  debtor  and  creditor  in  this  case  ex- 
pressly agreed  with  Risdon  Hankinscm  that  if  he  would  furnish 
the  |2,500  he  should  have  an  assignment  of  the  mortgage  pro 
ianto  to  secure  the  repayment  of  the  money.  It  would  be  against 
equity  to  deny  Risdon  Hankinson  the  benefit  of  that  agreement. 
The  fact  that  Becher  did  not  fulfill  his  promise  to  assign  could 
not,  of  course,  avail  him.  If  he  were  still  the  holder  of  the 
mortgage,  he  could  not  successfully  resist  tlie  claim.  No  right 
of  the  complainant  claiming  under  assignment  through  him  will 
be  affected  by  according  it.  Nor  will  any  injustice  be  done  to 
Vanderbeck  in  allowing  it  if  he  succeeds  in  re-instating  his 
mortgage,  for  the  payments  in  question  were  made  after  he  took 
his  mortgage.  There  will  be  a  decree  directing  that  the  prop- 
erty be  sold  to  raise,  in  the  first  place,  the  amount  due  the  com- 
plainant, with  her  costs  ;  and,  in  the  next  place,  the  $2,500  and 
interest  due  Risdon  Hankinson,  with  his  costs.  Vanderbeck's 
mortgage  is,  as  before  stated,  in  litigation.  He  proposes  to  ap- 
peal from  the  decree  in  his  suit,  and  asks  that  the-sale  of  the 
mortgaged  premises  be  deferred  until  after  the  determination  of 
"is  appeal ;  that  is,  he  seeks  to  stay  the  sale  and  prevent  the 
raising  of  the  money  on  the  complainant's  mortgage  until  he 
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shall  have  ascertained,  by  means  of  the  appeal,  whether  he  has 
any  interest  in  the  property  to  protect.  It  would  obviously  be 
unjust  to  accord  his  request. 


Antoinette  Middauoh 


V. 


AuousTUS  Tkimmer,  administrator  &c.,  of  Frederick  Middaugh, 

Qeceaseci* 

A  covenant  contained  in  a  deed  of  jointure  provided  that  the  husband 
should  invest  his  wife's  separate  lestate,  and  account  to  her  for  the  income 
and  for  the  rents  of  her  real  estate.  After  the  marriage  he  received  all  of 
her  personal  property  and  invested  it,  but  never  accounted  for  nor  paid  to  her 
the  income  thereof,  nor  the  rents  of  her  real  estate,  which  he  also  received. 
— Ueld,  that  his  representative  was,  after  hu  decease,  liable  to  account  to  her 
therefor,  with  interest  to  be  calculated  with  yearly  rests. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  Nicholas  Harris,  Mr.  C.  H.  Valentine  and  Mr.  H.  S. 
Hairis,  for  complainant. 

Mr,  W.  H.  Morrow,  for  defendant. 

The  Chancellor. 

This  Kiiit  is  brought  by  the  widow  of  Frederick  Middaugh, 
dec-eased,  to  obtain  a  decree  establishing  iier  claim  against  his 
estate  for  money,  $1,300,  received  by  him  from  her,  for  her  use,  on 
the  day  of  their  marriage,  and  for  which  he  never  accounted, 
and  also  for  the  rent  received  by  him  for  her  real  property  during 
their  marriage,  and  applied  by  him  to  his  own  use,  for  which 
also  he  never  accounted  to  her.     They  were  married  at  Phillips- 
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fjurg  on  the  6th  of  October,  1864.  He  was  then  a  widower, 
^Dd  she  had  never  been  married.  She  had  $1,300,  of  which 
J4C)0  '^ere  in  gold  and  $900  in  legal-tender  notes.  Immediately 
"^ore  their  marriage,  for  the  purpose  of  jointure,  he  conveyed 
to  her  a  house  and  lot  in  Belvidere,  and  gave  her  his  bond  for 
♦^OOO,  to  be  paid,  if  she  should  survive  him,  within  six  months 
^^  his  decease,  with  interest  from  the  day  of  his  death,  and 
*"^y  entered  into  an  agreement  of  jointure  by  which  she  agreed 
^  ^ociept  that  provision,  and  the  use  for  life  from  the  time  of  his 
^th,  if  she  should  survive  him,  of  one-third  of  his  real  estate 
[.  ^<5h  use  he  thereby  secured  to  her),  in  lieu  of  her  dower  in 
^^^1  property,  and  he  covenanted  with  her  that  if  the  mar- 


.^^     ehould  be  solemnized,  "  he  would  carefully,  according  to 
^^^^st  of  his  skill  and  judgment,  husband,  manage  and  pre- 
^^^  her  estate  which  she  then  had,  and  which,  during  the  mar- 
^iBge,  she  might  receive  by  descent,  purchase  or  otherwise,  from 
her  relatives  or  others,  and  which  might  come  to  his  hands ;  and 
that  he  would  take  and  receive  no  part  thereof  to  his  own  use, 
and  would,  after  the  expiration  of  the  marriage,  leave  the  same 
secure  to  her  if  any  such  estate  should  come  to  and  remain  in  his 
hands  until  then.''     And  she,  on  her  part,  covenanted  that  she 
would  claim  no  share  of  his  personal  estate,  under  the  statute  of 
distributions   or  otherwise,  but  that   the  above-mentioned  pro- 
vision securing  to  her  her  own  estate,  should  bar  her  therefrom, 
unless  given  to  her  by  his  will,  or  some  act  of  his  done  after  the 
execution  of  the  agreement.     It   is  proved   that  she  had  the 
11,300,  and  that  he  received  that  money  on  the  day  of  the  mar- 
riage, to  hold  it  for  her  under  the  agreement.     Besides  her  own 
testimony  on  the  subject,  numerous  witnesses  testify  not  only  to 
Ws  admission,  but  also  to  his  voluntary  declarations  that  he  had 
received  it  at  the  time  of  tlie  marriage,  and  that  he  had  in- 
vessted  it.      In  the  presence  of  Silas  P.  Hinds  and  Alpheus 
■R.  Hinds,  he  said  he  had  invested  the  money,  and  promised  to 
get  it  and  give  it  to  her.     To  Marshall  Crutts  he  said  he  had  in- 
vested the  money  in  a  house  and  lot  in  Belvidere.     To  Peter 
-oepler,  who  asked  him  if  he  had  secured  the  money  to  her,  he 
**ia  he  had  given  her  good  papers  for  it  on  the  day  of  the  mar- 


84  CASES  Df  CHANCERY.  [34  Eq. 


Middaugh  r.  Trimmer. 


riage;  that  he  was  her  guard iaii.  To  John  S.  House  he  said  he 
had  agreed  to  pay  it  back  to  her  out  of  his  estate,  and  that  she 
had  enough  evidence  in  writing  for  her  protection  in  what  (re- 
ferring to  the  agreement)  he  had  given  her  on  the  day  of  the 
marriage.  To  Severin  Reider  he  said  he  had  received  the  money 
from  her,  and  would  keep  it  for  her,  and  put  it  out  at  interest. 
To  James  R.  Harris  he' said  he  had  the  money.  To  the  com- 
missioners of  appeal  in  case  of  taxation,  he  declared  that  he 
owed  her  a  debt  of  from  $1,000  to  $2,000,  and  sought  a  reduc- 
tion of  taxation  on  that  amount,  which  he  appears  to  have  some- 
times obtained.  By  the  covenant  he  bound  himself  to  husband, 
manage  and  preserve  her  estate  which  should  come  to  his  hands, 
and  covenanted,  also,  that  he  would  neither  take  nor  receive  any 
part  of  it  to  his  own  use,  but  would  leave  it  secure  to  her  at  the 
dissolution  of  the  marriage,  if  it  should  remain  in  his  hands- 
until  that  event.  He  received  of  her  estate  not  only  the  $1,300,. 
but  also  all  the  rent  of  her  house  and  lot,  mentioned  in  the 
agreement,  from  the  time  of  the  marriage  up  to  his  death.  He 
did  not,  in  any  way,  secure  those  moneys,  or  any  part  of  them,, 
to  her,  but  mingled  them  with  or  used  them  as  his  own,  and 
he  does  not  appear  to  have  ever  paid  her  any  interest.  By  his 
will  he  gives  her  $150  worth  (at  the  appraised  value)  of  his 
household  furniture,  directs  that  the  bond  of  $1,000  be  paid  in 
lieu  of  her  dower,  and  gives  her  for  life  one-third  of  the  net 
rents,  issues  and  profits  of  all  his  real  estate,  except  his  farm  and 
a  certain  house  and  lot  in  Belvidere,  but  makes  no  further  or 
other  provision  for  her,  nor  any  for  the  {layment  of  the  money 
he  owed  her.  There  will  be  an  account  of  the  $1,300,  and  the 
rents,  with  interest,  which  is  to  be  calculated  with  yearly  rests,, 
and  the  defendant  will  be  decreed  to  pay  the  amount  in  the  due 
course  of  administration.  The  complainant  is  entitled  to  her 
costs  out  of  the  estate. 
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Joseph  Olden 


V. 


AcHSAH  Hubbard,  etal. 

^-  A  presamption  of  payment  of  a  mortgage  from  lapse  of  time  may  be 

f^ised  by  a  demurrer,  and  such  a  demurrer  does  not  admit  the  allegations  of  a 

'>w  that  both  the  principal  and  interest  of  the  mortgage  are  now  due  and 

^^^^g,  because  such  allegations  are  rather  conclusions  than  averments  of  facts. 

^  An  J-  existing  circumstances  which  would  repel  such  presumption  most 
^  averred,  in  the  bill. 


■oiJl   to  foreclose.     On  general  demurrer. 


ifr.   ,^^  p^  HagemaUy  for  demurrant. 

Jfr.    11^.  J,  Gibby,  for  complainant. 

Th::^  Chancellor. 

T«e   'bill  18  filed  to  foreclose  a  mortgage  originally  for  $400 
and  interest,  given  April  2d,  1855,  by  Jacob  Hubbard  and  his 
^fe  to  Joseph  Oldeu,  on  land  in  Princeton.     It  states  that  the 
mortgagor  died  in  1857,  and  that  by  his  will  he  gave  the  prop- 
erty to  his  wife  during  widowhood,  and  authorized  his  executor 
to  sell  it  at  her  death  or  remarriage ;  that  she  is  still  living,  and 
tbat  nothing  has  been  paid,  either  of  principal  or  interest,  on  the 
mortgage,  since  May,  1857,  when  the  interest  was  paid  up  to  the 
^  of  April  preceding,  and  $300  on  account  of  the  principal.    It 
states,  also,  that  there  are  due  on  the  mortgage  $100  of  princi- 
pal) besides  interest  on  $400  from  April  2d,  1857  to  May  17th, 
^n  that  year,  and  on  $100   from   that   time.     The  defendant 
-A^chsah  Hubbard  demurs  to  the  bill  for  want  of  equity.     No 
Wnaent  has  been  made  on  the  mortgage,  as  ap|)ears  by  the  ex- 
press allegation  of  the  bill,  for  more  than  twenty-three  years, 
^^  It  does  not  appear  that  even  any  demand  was  made  within 
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that  time.  No  explanation  or  excuse  is  oflTered.  Under  the  cir- 
cumstances, a  presumption  of  satisfaction  tantamount  to  absolute 
proof,  arise<4.  Wanmaker  v.  Van  Busklrhj  Sax.  685 y  693; 
Bamed  v.  Baimedy  6  C.  E,  Or,  ^^5,  The  pre^^umption,  however, 
may  be  repelled  by  other  circumstances.  The  question  raised  on 
the  demurrer  is,  whether  the  demurrant  can  avail  herself  of  the 
presumption  as  a  defence  on  the  demurrer.  The  complainant's 
counsel  insists  that  the  rule  that  the  demurrer  admits  all  rele- 
vant, well-pleaded  facts  in  the  bill  is  fatal  to  the  demurrer ;  be- 
cause the  bill  states  that  nothing  has. been  paid  on  the  mortgage 
since  1857,  and  there  are  both  principal  and  interest  due.  It  is, 
however,  from  the  fact  that  no  payment  has  been  made  in  twenty 
years  that  the  presumption  springs,  and  the  averment  that  prin- 
cipal and  interest  are  due  is,  in  this  case,  to  be  regarded  as  a 
conclusion,  and  not  as  a  fact,  and  therefore  not  admitted  by  the 
demurrer.  Redmond  v.  Dickeraony  1  Stock,  607,  516,  Under 
the  statements  of  the  bill,  there  is  nothing  due.  In  Wanmaker 
V.  Van  Bmkirkj  it  is  said  that  the  presumption  prevails,  not  be- 
cause of  any  actual  belief  that  the  money  has  been  paid,  but  be- 
cause it  is  right  that  possession  should  be  quieted.  In  MaocweU 
V.  Kennedy y  8  How.  210,  the  defence  is  held  to  be  based,  not  only 
on  the  presumption  of  payment,  but  also  on  the  ground  that  the 
complainant  has  been  guilty  of  such  laches  that  he  is  not  enti- 
tled to  the  aid  of  equity,  although  the  debt  may  be  still  unpaid. 
In  the  absence  of  sufficient  explanation  or  excuse,  the  defendant 
is  entitled  to  the  benefit  of  the  presumption  on  demurrer.  In 
Hovenden  v.  Annesley,  2  Sch.  &  Lef,  607,  638,  Lord  Redesdale^ 
dealing  with  the  question  whether  length  of  time  could  be  taken 
advantage  of  on  demurrer,  and  diasenting  from  Lord  Thurlow's 
judgment  in  Deloraine  v.  Brovme,  3  Bro.  C.  C  633,  says : 

"If  the  case  of  the  plaintiff,  aa  stated  in  the  bill,  will  not  entitle  him  to  a 
decree,  the  judgment  of  the  court  may  be  required  by  demurrer,  whether  the 
defendant  ought  to  be  compelled  to  answer  the  bill/' 

To  the  same  effect  is  the  language  of  Lord  Eldon,  in  Fader 
V.  Hodgson,  19  Vea.  180, 184-  It  is  now  clearly  the  rule  of  the 
court  that  the  statute  of  limitations,  or  objections  in  analogy 
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thereto  Upon  the  ground  of  laches,  may  be  taken  advantage  of 
by  demurrer.  1  Dan.  Ch.  Pr.  660;  Stones  Eq.  PI.  §§  484, 
iS5;  Marsh  v.  Oliver,  1  McCart.  259.  Where  the  suit  is  one 
which  would  be  barred  by  presumption,  but  for  explanations  or 
excuses,  the  complainant  is  bound  to  atate  in  his  bill  the  facts  or 
circumstances  on  which  he  relies  to  repel  the  presumption.  The 
demurrer  will  be  allowed,  but  leave  will  be  given  to  amend. 


Josephine  Sheldon 


Louis  Stokes  ef  al. 

An  allegation  in  a  bill  that  (he  defendant,  b;  virtue  of  a  judgment  and 
eiecution  at  law  against  coroplainant'a  grantor,  has  seized  upon  and  is  about 
to  sell  lands  to  which  complainaDt  has  the  legal  title,  presents  no  ei]uitabla 
grouad  for  enjoining  such  sale. 

Injunction  bill.  On  motion  to  dissolve  the  injunction  on  bill 
and  answer. 

Mr.  John  C.  Ten  Et/ck,  for  the  motion. 

Mr.  M.  R.  Soay,  contra. 

The  Chancellor. 

The  bill  is  an  injunction  bill  to  restrain  the  sheriff  of  Burling- 
ton county  and  the  plaintiff  in  an  execution  in  the  hands  of  the 
former,  from  selling  two  jiarcels  of  land  there  under  the  execu- 
tion. It  states  that  the  complainant  is  seized  of  the  property  by 
virtue  of  two  deeds  therefor — one,  for  one  lot,  from  Samuel 
Perkins,  dated  November  26th,  1879,  and  recorded  three  days 
afterwards,  the  other,  for  the  olher  lot,  from  George  Kigg,  dated 
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February  25th,  1880,  and  reoonled  the  next  day;  that  on  or 
about  January  13th,  1881,  the  defendant  Stokes  recovered  a 
judgment  against  Perkins  in  the  supreme  court  for  $3,209.10,  or 
thereabouts,  and  the  next  day  issued  execution  thereon ;  that  the 
sheriff,  under  and  by  virtue  of  that  writ,  levied  on  the  property 
and  has  advertised  it  and  intends  to  sell  it,  and  that  the  com- 
plainant has  requested  both  the  sheriff  and  Stokes's  attorney, 
without  avail,  to  desist  from  selling  the  land.  These  are  all  the 
statements  and  allegations  of  the  bill.  Stokes  answers,  setting 
up  fraud  in  the  conveyances,  and  alleging  that  both  parcels  of 
land  belonged  to  Perkins,  who  conveyed  one  directly  and  the 
other  through  Rigg  to  the  complainant,  who  is  his  daughter, 
with  intent  to  defraud  his  creditors,  and  that  they,  therefore,  are 
null  and  void  as  against  him  as  a  creditor  of  Perkins.  The 
complainant's  claim  for  relief  in  equity  is  based  on  the  mere  fact 
that  the  defendants  are  proceeding  to  sell,  under  an  execution 
against  Perkins,  land  to  which  she  has  the  legal  title,  and 
whereof,  for  aught  that  appears,  she  is  in  possession.  It  cannot 
be  maintained.  Freeman  v.  Elmendorf^  3  Hal.  Ch.  655  ;  Ameri- 
can Dock  Ac.  Cb.  V.  Trustees  &c.,  5  Slew.  Eq.  4^8.  The  in- 
junction will  be  dissolved,  with  costs. 


The  Lehigh  Coal  and  Navigation  Company 


V. 


The  Central  Railroad  Company  of  New  Jersey. 

After  the  appointment  of  a  receiver  of  an  insolvent  corporation  by  this 
coarl-,  and  proceedings  in  foreclosure,  an  agreement  among  the  secured  and 
general  creditors  of  the  corporation,  was  entered  into,  whereby  certain  income 
bonds  were  to  be  issued,  "  payable  in  thirty  years,  with  interest  at  seven  per 
cent.,  payable  half-yearly,"  and  the  interest  was  to  be  paid,  if  the  company 
should  "  be  able  to  pay  it  by  its  income,  after  paying  claims  prior  thereto, 
within  the  year,"  and  the  annual  interest  should  not  be  allowed  to  accamu- 
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kte.  A  committee  to  arrange  the  details  of  the  plan  was  appointed. — /fe/d, 
that  the  committee  had  authority  to  consent  that  the  bonds  should  be  made 
payable,  at  the  option  of  the  company,  on  or  before  the  expiration  of  thirty 
years  from  the  date  of  their  issue  ;  and  held,  also,  that  the  receiver  would  not 
be  ordered  to  pay  the  interest  on  the  bonds  while  the  floating  debt  of  the  com- 
pany remained  unpaid. 


Petition  for  rectification  of  income  bonds  and  for  directions  to 
the  receiver  as  to  the  payment  of  interest  thereon. 

Mr,  William  Man,  of  New  York,  for  the  petitioners. 

^^  • 

Jfr.  F,  T.  Frelinghuysen,  for  the  railroad  company  and  the 

receiver. 

The  Chancellor. 

On  the  14th  of  February,  1877,  the  Central  Railroad  Com- 
pany of  New  Jersey  was,  on  proceedings  in  this  cause,  adjudged 
insolvent,  and  a  receiver  appointed.  On  or  about  the  9th  of 
January,  1878,  those  proceedings  being  still  pending,  a  suit  for 
foreclosure  of  the  mortgage  of  $20,000,000,  known  as  ''  The 
Convertible  and  Consolidated  Bond  Mortgage,"  was  begun.  On 
tile  3d  of  February,  1878,  in  view  of  that  suit,  an  agreement 
for  "  the  equitable  adjustment  of  the  aifairs  of  the  company  with- 
out a  foreclosure,"  was  entered  into  by  and  between  the  holders 
of  bonds  of  the  Lehigh  and  Wilkesbarre  Coal  Company  and 
that  company  itself;  the  holders  of  bonds  of  the  American  Dock 
and  Improvement  Company;  the  holders  of  the ''consolidated 
and  convertible "  bonds  of  the  Central  Railroad  Company;  the 
stockholders  of  that  company ;  the  company  itself  and  the 
receiver;  the  I^high  Coal  and  Navigation  Company;  the  North 
Pennsylvania  Railroad  Company,  and  the  Delaware  and  Bound 
Brook  Railroad  Company.  The  ooject  of  the  agreement  was  to 
terminate  the  foreclosure  suit,  to  pay  oif  the  unfunded  debt  of  the 
<»mpany,  and  then,  with  due  consent,  restore  the  company  to  the 
possession  and  management  of  its  property.  It  contemplated, 
^UQong  other  things,  the  issuing  of  bonds,  secured  by  mortgage  on 
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property  of  the  company  not  already  mortgaged,  to  an  amount  not 
exceeding  $6,650,000,  and  other  bonds  called  "  income  bonds/' 
payable  out  of  the  income  of  the  company,  to  an  amount  not  ex- 
ceeding $2,036,800.  The  bonds  secured  by  the  mortgage  were  ta 
be  used  in  exchange  for  the  coupons  for  two  and  a  half  years' 
interest  of  the  "convertible  and  consolidated^'  bonds,  and  to 
secure  money  to  be  contributed  by  the  stockholders,  and  the  in- 
come bonds  were  to  be  used  in  exchange  for  stock  snrrendered 
under  the  agreement,  and  also,  if  necessary,  to  compromise  and 
settle  with  the  general  unsecured  creditors.  The  agreement  pro- 
vided that  tlie  income  bonds  should  be  payable  "  in  thirty  years, 
with  interest  at  seven  per  cent.,  payable  half-yearly,"  and  it  pro- 
vided also,  that  the  interest  was  to  be  paid  if  the  company  should 
"be  able  to  pay  it  by  its  income  after  paying  claims  prior 
thereto,  within  the  year,"  and  that  the  interest  was  "  not  to  be 
accumulated  or  carried  over  from  one  year  to  another."  By  the 
agreement,  "  a  committee  of  detail  "  was  appointed,  to  whom  was 
committed  the  regulation  and  direction  of  any  matter  of  detail 
which  might,  in  their  judgment  or  that  of  a  majority  of  them, 
be  necessary  or  expedient  for  carrying  out  the  plan  proposed  by  the 
agreement.  The  income  bonds  issued  under  the  agreement  were 
issued  May  1st,  1878,  and  were  made  payable  on  or  before  May 
1st,  1908.  The  floating  debt  has  not  been  paid,  and  the  receiver 
refuses  to  pay  the  holders  of  those  bonds  any  interest,  or  to 
recognize  their  right  to  any  until  after  that  debt  shall  have  been 
paid.  The  petitioners,  for  themselves  and  other  holders  of  those 
bonds,  ask  that  their  bonds  may  be  rectified  by  striking  out  the 
words  giving  the  company  an  option  to  pay  the  bonds  before 
May  1st,  1908,  and  that  the  receiver  may  be  instructed  that  tlie 
income  is  applicable  to  the  payment  of  interest  on  the  bonds  be- 
fore payment  of  the  floating  debt. 

When  the  nattire  of  the  agreement  and  the  different  interests  of 
the  various  parties  to  it,  and  the  great  number  of  persons  consti- 
tuting some  of  those  parties,  are  considered,  the  necessity  for  re- 
ferring matters  of  detail  to  a  committee,  is  evident.  And  by  the 
terra  "  matters  of  detail "  in  the  agreement,  was  obviously  meant 
not  merely  such  matters  as  regarded  the  formal  execution  of  the 
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provisions  of  the  agreement,  but  also  such  alterations,  in  the  terms 
of  the  agreement  itself  (not  changing  the  plan)  as  might  be  deemed 
necessary  or  advisable  to  effectuate  the  object.     In  respect  to  the 
income  bonds,  it  may  have  proved  necessary  or  expedient  to  pro- 
vide for  an  option  to  the  company  as  to  the  time  of  payment. 
In  all  such  matters  it  was  left  to  the  committee  to  determine,  ac- 
cording to  their  own  judgment,  what  would  be  likely  to  be  most 
acceptable  and  most  conducive  to  the  success  of  the  project.     It 
is  to  be  remembered  tiiat  the  plan  was  for  the  benefit  of  all  wha 
were  interested  iu  the  company,  and  it  was  most  important  that 
it  should  be  acceptable  to  and  favored  by  as  many  of  them  aa 
possible.     Thence  arose  a  necessity  for  leaving  it  to  a  committee 
to  make  such  variations  in  the  details  of  the  plan  as  they  might 
deem  necessary  or  expedient,  in  order  to  commend  it  or  make  it 
satisfactory  to  those  whose  concurrence  in  it  was  solicited,  and 
whose  co-operation  might  be  vitally  necessary.      The   matter 
under  consideration  was  within  the  province  of  the  committee, 
and  it  must  be  presumed  that  they  acted  upon  it,  and  that  the 
insertion  of  the  option  was  by  their  direction.     Moreover,  it  is 
three  years  since  the  bonds  were  accepted,  and,  hitherto,  no  com- 
plaint has  been  made  of  the  change.     No  ground  for  equitable 
relief  is  presented.     The  prayer  for  rectification  will  be  denied. 
The  object  in  issuing  the  income  bonds  for  a  proportion  of  stock 
surrendered,  undoubtedly,   was  to   induce  the   stockholders  to 
make  the  advance  of  ten  per  cent.     The  money  advanced   was 
secured  by  mortgage  bonds.     It  was  evidently  supposed  that  the 
plan  would  furnish  the  means  of  paying  the  floating  debt.     The 
receiver  was  thereby  authorized  to  compromise  and  settle  it  by 
the  use  of  the  unappropriated  balance  of  income  bonds  at  par, 
or  with  property  not  otherwise  disposed  of  by  the  agreement,  and 
it  was  presumed  that  that  provision  was  sufficient  for  the  pur- 
P<^.    The  exchange  of  income  bonds  for  stock  surrendered, 
was  (though  that  was  not  the  form  of  the  transaction),  in  eflect, 
creating  preferred  stock  to  the  extent  of  the  surrender.     The 
floating  debt  has  not  been  paid,  but  a  large  amount  of  it  is  still 
outstanding.     The  agreement  makes  the  interest  on  the  income 
bonds  for  any  year  payable,  if  the  company  is  able  to  pay  it,  out 
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of  its  iocome  after  payiug  claims  prior  thereto  within  the  year, 
but  otherwise  it  is  not  to  be  paid  at  all.     The  agreement  would 
undoubtedly  have  made  express  provision  in  that  connection  for 
the  previous  payment  of  the  floating  debt,  but  for  the  supposi- 
tion and  assumption  that  by  the  plan  enough  money  would  be 
obtained  to  pay  it  off.     But  the  omission  to  do  so  will  not  affect 
the  construction  to  be  put  upon  the  agreement.     The  company 
cannot  be  said  to  be  able  to  pay  interest  on  those  bonds  in  any 
year  in  which  its  income  is  necessary  for  the  payment  of  its 
floating  debt.     The  floating  debt  is  a  prior  claim.     Had  tlie 
usual   form  of    preferring  the  stock  been  adopted,  the  stock 
would,  of  course,  have  been  entitled  to  no  dividends  until  the 
debts  should  have  been  paid  or  provided  for.     The  obligation  to 
pay  dividends  is  necessarily  subject  to  the  paramount  obligation 
to  pay  the  debts.     It  is  not  to  be  supposed  that  the  parties  to 
the  agreement  intended  to  give  to  holders  of  the  income  bonds, 
for  which  nothing  was  paid  or  to  be  paid,  but  which  merely 
represented  so  much  of  the  stock  of  the  insolvent  corporation,  a 
lien  on  the  annual  income  for  their  interest,  after  paying  claims 
falling  due  within  the  year,  whatever  the  amount  of  other  in- 
debtedness of  the  company  might  be.     On  the  contrary,  it  is 
evident  that  it  was  the  intention  merely  to  make  the  interest 
payable  out  of  money  which  otherwise  would  be  applicable  to 
the  payment  of  a  dividend  on  the  stock  at  large.     The  claim 
under  consideration  cannot  be  supported  even  on  the  mere  letter 
of  the  agreement;  for  the  company  cannot  be  said  to  be  able  to 
pay  the  interest  out  of  its  income,  after  paying  all  prior  claims 
within  the  year,  while,  as  yet,  its  debts  are  unpaid  or  unpro- 
vided for.     The  petition  will  be  dismissed,  with  costs. 
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Isabel  Hooper 


V. 


Edward  Hooper. 


Edward  Hooper 


V. 


Isabel  Hooper. 


Although  a  wife  leaves  her  husband's  house  through  his  fliult,  yet  if  he 
Afterwards  sincerely  solicits  her  to  return  and  she  deliberately  and  persist- 
ently refoses  to  do  so,  her  conduct  constitutes  desertion  within  the  meaning 
of  the  divorce  act. 


Bills  for  divorce  a  vincuUo  for  desertion 
Mr,  Chas,  Haighty  for  Isabel  Hooper. 
Mr,  C,  Bobbins,  for  Edward  Hooper 

The  Chancellor. 

These  are  counter-suits  for  divorce  for  desertion.  The  parties 
were  married  in  1867,  in  this  state.  They  resided  here  then, 
and  have  lived  here  ever  since.  They  lived  together  from  the 
time  of  the  marriage  np  to  1865,  on  a  farm  belonging  to  the 
husband's  mother,  in  Monmouth  county,  and  had  one  child.  On 
the  7th  of  October,  in  that  year,  in  the  evening,  Mrs.  Hooper 
left  her  husband's  house,  and  never  afterwards  returned  to  him. 
She  alleges  that  the  occasion  of  her  going  was  that  he  ordered 
"er  out  of  the  house,  saying  that  she  should  not  stay  there 
Mother  night,  and  threatened  to  kill  her  if  she  did  not  go  away. 
It  appears  tiiat  he  had  been  away  from  home  at  Red  Bank,  and 
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on  returning,  found  that  no  supper  had  been  prepared  for  hiai) 
but  his  wife,  who  was  a  dress-maker,  was  engaged  in  making  a 
dress  for  a  customer.  He  seems  to  have  become  angry  at  this 
want  of  attention  to  his  comfort  and  to  have  scolded  her.  He 
denies  that  he  threatened  to  kill  her  or  menaced  her  with  any 
violence.  She  went  out  of  the  house  with  the  dress  and  her 
lamp  in  her  hand,  taking  with  her  her  child,  and  went  into 
another  room  of  the  house,  occupied  by  a  tenant  of  her  husband. 
Hooper  followed  her  out  of  the  house,  and  according  to  the  ten- 
ant's testimony,  he  said  as  she  went  into  the  tenant's  room,  ''Yes, 
you  can  go  in  there  and  stay,  but  you  will  never  come  in  here 
again."  She  finished  her  work  in  the  tenant's  room,  and  while 
there  a  messenger  came  from  a  neighbor,  Mrs.  Roberts,  with  a 
request  that  she  would  come  to  tlie  latter's  house  the  next  day 
and  take  charge  of  it  during  the  absence  of  the  family  at  a 
funeral.  She  at  once  consented,  saying  she  would  go  immedi- 
ately, and  then  went  into  her  own  part  of  the  house  and  made 
the  necessary  preparations,  and  without  saying  anything  to  her 
husband,  who  was  there,  left,  never  again  to  return  to  live  with 
him.  The  next  day  she  returned  to  her  own  house  for  clothes, 
which  she  obtained,  and  went  back  again  to  the  house  of  Mrs. 
Roberts.  She  remained  there  for  more  than  a  week,  and  then 
went  from  there  to  her  father's  house. 

She  alleges  that  while  for  about  three  years  after  the  marriage, 
her  husband  treated  her  well,  after  that  time  he  was  harsli  and 
tyrannical  towards  her,  neglected  her  in  sickness,  denied  her  the 
necessaries  of  life,  was  abusive  in  language  to  her,  and  even  struck 
her.    He  denies  all  this.    Her  complaint  as  to  want  of  necessary 
food  and  fuel  appears,  from  the  proof,  to  be  entirely  unfounded, 
and  so,  too,  does  her  charge  that  her  husband  neglected  her  at  the 
time  of  her  confinement ;  and  there  is  just  reason  to  believe  from 
the  evidence  that  her  representation  of  his  treatment  of  lier  in 
other  respects,  is  at  least  greatly  exaggerated.    The  evidence  con- 
clusively shows  a  very  earnest  effort  on  his  part  to  induce  her  to 
return  to  him,  and  a  very  decided  refusal  on   her  part.      He 
swears  that  when  she  left  he  did  not  know  that  she  did   not 
intend  to  return,  and  that  he  did  not  consent  to  her  going  ;  that 
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the  first  iotimatloD  he  had  that  she  did  oot  intend  to  return  was 
from  Mrs.  Roberta,  to  whose  house  she  went,  from  whom  he 
learned  it  three  or  four  days  after  she  left.  About  two  weeks 
-jfUr  she  left,  him  he  saw  her  at  her  father's  house,  where  he 
vent  with  Mr.  Harris,  the  pastor  of  the  church  of  whi(;h  they 
nere  both  members,  to  induce  her  to  return.  She  then  agreed 
to  do  so,  and  promised  to  write  to  him,  informing  him  when  he 
should  come  for  her  to  take  her  home.  The  next  day  or  two  days 
afterwards  she  wrote  him  a  letter  dated  October  20th,  in  which 
she  addressed  him  affectionately,  and  said  that  she  had  consulted 
with  her  parents,  and  had  concluded  to  return  to  iiim,  and  tliat 
she  had  not  fully  regained  her  confidence  in  him,  but  would  trust 
the  future  to  prove  his  faithfulness  and  truthfulness;  that  she 
wished  him  to  go  to  Mrs.  Roberts  and  Mrs.  Sears,  two  of  her 
neighbors,  before  coming  for  her,  and  tell  them  the  whole  truth; 
that  they  had  been  her  firm  and  fast  friends,  and  that  by  his 
taking  that  course  they  would  regard  him  in  a  new  light;  and 
that  afier  that  he  might  come  for  her  when  it  suited  his  conven- 
ience. He  received  this  letter  through  the  pust-oBice  in  the 
evening  and  the  next  morning  went  with  his  covered  rarni^  t^) 
her  father's  liouse  for  her.  When  he  arrived  there  she  was  not 
at  home.  He  waited  for  her  all  day,  but  she  did  not  return,  and 
lie  went  home  again.  An  evening  or  two  after  that,  he  received 
another  letter  from  lier,  dated  October  22d,  in  which,  addressing 
liim  most  formally,  she  said  that  upon  considering  the  juist,  she 
liad  thought  best  to  take  legal  advice,  and  had  concluded  that 
she  would  never  return  to  him.  On  receipt  of  this  letter,  which 
he  got  from  the  post-otEce  in  the  evening,  lie  set  out  on  foot  for 
her  father's  house,  and  walked  the  entire  distance  of  about  seven 
niilefc  and  a  half,  reaching  tlio  house  at  about  eleven  o'clock  at 
night.  He  Siiw  her.  She  merely  asked  him  what  he  was  doing  up 
there  at  that  time  of  night,  and  declined  to  talk  further  with  liim, 
bnt  took  their  child,  which  was  asleep,  and  started  to  go  U|>  staiw 
with  it.  He  begged  lier  to  let  him  see  the  child,  but  she  would 
not  stop,  and  he  then  aske*!  her  if  she  would  not  give  him  a  Iitck 
of  its  hair.  She  carried  the  child  away  up  stairs  and  would  have 
DO  interview  with  him,  and   he  soon  afterwards  k-ft  the  house 
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and  went  home  again.  She  never  returned  to  his  house  again, 
except  on  two  occasions,  one,  he  says,  about  one  year  and  the 
other  about  two  years  after  that  time,  and  on  both  occasions  she 
merely  came  to  get  her  clothes  and  furniture,  which,  however, 
he  refused  to  permit  her  to  take,  because,  as  he  says,  he.  thought 
that  by  permitting  her  to  take  them  he  would  be  held  to  have 
consented  to  her  living  separate  from  him.  From  the  time  when 
she  left  his  house  she  has  supported  herself,  and  she  has  never 
had  any  communication  with  him,  except  in  her  efforts  to  get 
her  clothes  and  furniture,  and  though  the  child  became  sick  and 
died,  she  did  not  inform  him  either  of  its  sickness  or  death.  It 
is  a  notable  circumstance,  that  in  the  interview  before  mentioned, 
at  which  Mr.  Harris,  their  pastor,  was  present,  she  did  not  com- 
plain that  her  husband  had  treated  her  with  cruelty  or  express 
any  apprehension  of  bodily  harm  if  she  were  to  return  to  him, 
but  gave  as  her  reason  that  she  was  discontented  and  could  live 
more  to  her  liking  away  from  him.     Mr.  Harris  says : 

^'Her  reasons  were  that  Hhej  were  isolated  where  they  lived/  that  'she  had 
no  society;'  that  'she  wanted  to  live  better  than  they  did  there,  as  to  dressy 
appearances/  &c — ^that  was  about  the  sum  and  substance  of  it ;  she  did  not 
refer  to  violence  to  her  or  fear  on  her  part,  of  her  husbund ;  in  a  general  way 
as  to  unkind  treatment  of  which  she  spoke,  as  I  have  said,  she  said  '  that  her 
husband  did  not  get  everything  she  wanted,  and  was  sometimes  peevish  and 
cold,  and  denied  her  some  things/  but  by  unkind  treatment  I  did  not  mean» 
nor  did  she  speak  of  anything  by  way  of  force  or  violence ;  the  burden  of  her 
complaint  was  that  she  expected  to  live  better  and  appear  in  society,  and  was 
discontented  in  not  realizing  these  things,  and  could  do  better  at  her  &ther^8 ; 
when  she  spoke  of  not  being  properly  provided  for,  it  was  in  the  way  I  have 
just  mentioned/' 

And  when,  some  weeks  afterwards,  a  committee  of  the  church, 
to  which  she  had  made  application  for  a  letter  of  dismission, 
called  on  her  on  the  subject  and  talked  with  her  as  to  her  rela- 
tions to  her  husband,  she  gave  only  the  like  reason  for  her 
refusal  to  live  with  him.  Her  friend,  Mrs.  Roberts,  one  of  the 
neighbors  mentioned  in  her  letter  of  October  20th  to  her  hus- 
band, and  the  person  to  whose  house  she  went  when  she  left  her 
husband  (and  she  staid  there  over  a  week  before  she  went  to  her 
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father's  house)  says  that  she  never  complained  to  her  of  her  has- 
Kind's  treatment^  but  only  that,  as  the  witness  expresses  it,  "  she 
did  not  have  the  necessaries  on  the  table  she  would  like  to  have." 
It  is  not  at  all  improbable  that  the  disparity  between  their 
ages  (she  was  then  twenty-five  and  he  forty-six),  and  the  differ- 
ence in  their  tastes  and  dispositions,  were  the  occasion,  to  a  great 
extent,  at  least,  of  her  discontent. 

The  wife  relies  for  a  decree  in  her  favor  on  the  principle  that 
when  a  husband  treats  his  wife  with  such  cruelty  or  violence 
that  she  is  obliged  to  leave  him  for  safety  or  to  avoid  personal 
injury,  such  compulsory  flight  amounts  to  a  desertion  by  him ; 
and  if  he  does  not  seek  her  and  try  to  persuade  her  to  return, 
with  promises  of  amendment,  such  absence,  if  continued  for  the 
recjuisite  time,  is  a  willful  and  obstinate  desertion  on  his  part. 
Laing  v.  Laing,  6  C.  E.  Gr.  2J4.S ;  Palmer  v.  Palmer^  7  C.  E. 
Gr,  88.    By  her  bill,  her  claim  to  a  divorce  is  based  on  the  alle- 
gation that  previously  to  October  her  husband  had  treated  her 
with  cruelty,  and  on  that  day  drove  her  from  the  house,  and 
refused  to  permit  her  to  return  to  it,  and  that  he  has  never  since 
offered  her  a  home  or  made  any  provision  for  her  wants.     The 
last  branch  of  this  allegation  is  not  only  not  sustained,  but  is 
positively  disproved.      The  evidence  establishes  the  fact  that, 
very  soon  after  she  left  her  husband's  house,  he  took  measures, 
as  before  mentioned,  to  induce  her  to  return,  and  it  not  only 
appears  that  he  was  sincere  in  his  efforts  and  anxious  to  have  her 
return,  but  that  he  was  greatly  distressed  at  her  refusal.     His 
conduct  on  receiving  her  letter  refusing  to  return  is  abundant 
evidence  of  bis  sincerity.     He  received  it  in  the  evening,  and,  as 
before  stated,  at  once  set  out  on  foot  for  her  father's  house,  a 
distance  of  about  seven  miles  and  a  half,  through  a  storm.     The 
next  morning  he  went  to  the  house  of  Mr.  Harris  with  the  letter, 
and  showed  and  read  it  to  him.     Mr.  Harris  says  that  Hooper 
was  very  nervous  and  very  much  affected  by  the  disappointment; 
that  tears  ran  down  his  cheeks  and  he  trembled.    The  committee 
of  the  church  endeavored  to  induce  her  to  return  to  her  husband, 
but  she  refused.     She  says  in  the  letter  in  which  she  refused  to 
return,  that  she  did  so  through  legal  advice,  but  she  admits  that 
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(iuc  w-ns  uutrue;  that  she  had  not,  iu  fact,  taken  any  I^al 
aJvKV,  It  was  clearly  her  duty  to  return  to  her  husband  under 
xh^  ciriHimstanocs,  when  he  solicited  her  to  come  back  to  him. 
:>he  deliberately  determiued,  however,  that  she  would  never 
return,  and  for  fiHeen  years  before  she  filed  her  bill  she  had 
kept  her  determination.  From  the  time  when  she  refused  to 
return,  she  deserted  him. 

Her  bill  will  be  dismissed,  and  a  divorce  will  be  decreed  to 
him. 


JoH:<r  V.  Terhune 


r. 


Mart  C.  •White,  executrix,  et  al. 

1.  A  claim  agalo^t  the  estate  of  a  decedent  on  his  a^mnptioii  of  a  mort- 
gage is,  Wtbre  foreclosure,  only  contingent,  and  consequentlT  cannot  be 
proved  as  a  debt  a:rainst  his  estate  before  that  time. 

2.  There  ma<t  be  a  decree  of  the  orphaas  court,  or  creditois'  dalma, 
althoaj^h  cot  presented  within  the  pres*?ribed  time,  are  n^^t  barred. 


Bill  to  compel  payment  of  the  deficiency  existing  after  apply- 
ing the  proref^Ls  of  the  *ale  of  mortgageii  premises  to  the  mort- 
^p^e.     On  rehearing  of  decree  advi-ied  hv  an  advisorv  master. 

J/r.  E.  E,  GrffHi  and  Mr.  J.  U7/.*on,  for  defetidant  execntrix 
of  Geor/e  White. 

J/r.  /.  F.  Hrif/emfin,jun.^  for  complainant* 

The  CfiAsr.Hij/,n. 

A  r^h^iriiiK  of  flii^i  ^in-i^  In  ^a^ht  by  the  defendant*  the 
^SDwntfix  fff  Owif^^  Whif#!,  d#^jwwed.     The  suit  k  brought  to 
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establish  and  enforce  her  liability  to  pay  deficiency.  The  advi- 
sory master  to  whom  the  cause  was  referred  advises  that  a 
decree  be  made  against  her.  The  facts  are,  that  the  premises 
were  conveyed  to  White  in  1872,  subject  to  several  mortgages, 
among  which  was  that  of  the  complainant,  and  he  assumed  the 
payment  of  the  latter  encumbrance  as  part  of  the  consideration 
of  the  conveyance.  White  died  February  15th,  1872.  His 
will  was  proved  on  the  27th  of  that  month.  On  the  same  day, 
an  order  of  the  orphans  court  was  duly  made,  requiring  the 
•creditors  of  the  estate  to  bring  in  their  claims  within  nine 
months.  Publication  of  it  was  made,  as  required  by  law.  The 
time  limited  expired  November  27th,  1877.  The  complainant 
never  put  in  his  claim.  In  1878,  he  began  a  suit  in  this  court 
to  foreclose  his  mortgage,  and  the  premises  were  sold  under  the 
final  decree  therein  in  November  of  that  year.  There  was  a 
deficiency.  This  suit  was  brought  in  1879.  The  liability 
which  it  is  brouglit  to  establish  and  enforce  is  purely  equitable, 
resting  wholly  on  the  doctrine  of  equitable  subrogation ;  and 
while  it  may  be  said  to  have  existed  in  contemplation  of  equity, 
under  the  circumstances  which  the  case  presents,  from  the  time 
when  the  assumption  was  made,  yet  it  was  from  the  time  when 
the  deed  to  White  was  given,  subject  to  extinguishment  by  the 
bonafde  action  of  the  parties  to  that  deed,  and  their  legal  repre- 
sentatives, up  to  the  time  wlien  the  procee<lings  in  foreclosure 
were  begun.  Q*owell  v.  Hosp.  of  St.  Barnabas,  12  C.  E,  Gh\ 
650,  And,  moreover,  it  was  not  enforceable,  and  was,  there- 
fore, merely  contingent  at  most,  until  the  fact  of  the  existence 
of  a  deficiency  had  been  established.  It  could  not  have  been, 
before  that  time,  proved  as  a  claim  against  the  estate  of  White, 
for  it  was  a  mere  contingent  equity,  and  in  no  sense  a  legal  lia- 
bility. Apart  from  that  consideration,  under  the  facts  the  order 
to  limit  creditors  of  itself  constitutes  no  bar  to  the  decree  sought 
in  this  suit.  It  is  not  alleged  that  the  estate  of  White  proved 
insolvent,  and  the  order  was  not  followed  by  a  final  decree  of 
the  orphans  court  barring  creditors.  By  the  sixty-second  sec- 
tion of  the  orphans  court  act  {Rev,  764),  it  is  provided  that  after 
the  expiration  of  the  time  limited  in  the  order,  the  orphans 
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that  was  antriie;  that  she  had  not,  in  fact,  taken  any  legal 
advice.  It  was  clearly  her  duty  to  return  to  her  husband  under 
the  circumstances,  when  he  solicited  her  to  come  back  to  him. 
She  deliberately  determined,  however,  that  she  would  never 
return,  and  for  fifteen  years  before  she  filed  her  bill  she  had 
kept  her  determination.  From  the  time  when  she  refused  to 
return,  she  deserted  him. 

Her  bill  will  be  dismissed,  and  a  divorce  will  be  decreed  to 
him. 


John  V.  Terhune 


V. 


Mary  C.  •White,  executrix,  et  al. 

1.  A  claim  against  the  estate  of  a  decedent  on  his  assumption  of  a  mort- 
gage is,  before  foreclosure,  only  contingent,  and  consequently  cannot  be 
proved  as  a  debt  against  his  estate  before  that  time. 

2.  There  must  be  a  decree  of  the  orphans  court,  or  creditors'  claims, 
although  not  presented  within  the  prescribed  time,  are  not  barred. 


Bill  to  compel  payment  of  the  deficiency  existing  after  apply- 
ing the  proceeds  of  the  sale  of  mortgaged  premises  to  the  mort- 
gage.    On  rehearing  of  decree  advised  by  an  advisory  master. 

Mr.  E.  E.  Green  and  Mr,  J.  Wilson,  for  defendant  executrix 
of  George  White. 

« 
Mr.  J.  F.  Hagemarif  jun.,  for  complainant. 

The  Chaxcellor. 

A  rehearing  of  this  cause  is  sought  by  the  defendant,  the 
executrix  of  George  White,  deceased.     The  suit  is  brought  to 
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establish  and  enforce  her  liability  to  pay  deficiency.  The  advi- 
sory master  to  whom  the  cause  was  referred  advises  that  a 
decree  be  made  against  her.  The  facts  are,  that  the  premises 
were  conveyed  to  White  in  1872,  subject  to  several  mortgages, 
among  which  was  that  of  the  complainant,  and  he  assumed  the 
payment  of  the  latter  encumbrance  as  part  of  the  consideration 
of  the  conveyance.  White  died  February  15th,  1872.  His 
will  was  proved  on  the  27th  of  that  month.  On  the  same  day, 
an  order  of  the  orphans  court  was  duly  made,  requiring  the 
-creditors  of  the  estate  to  bring  in  their  claims  within  nine 
months.  Publication  of  it  was  made,  as  required  by  law.  The 
time  limited  expired  November  27th,  1877.  The  complainant 
never  put  in  Iiis  claim.  In  1878,  he  began  a  suit  in  this  court 
to  foreclose  his  mortgage,  and  the  premises  were  sold  under  the 
final  decree  therein  in  November  of  that  year.  There  was  a 
deficiency.  This  suit  was  brought  in  1879.  The  liability 
which  it  18  brought  to  establish  and  enforce  is  purely  equitable, 
resting  wholly  on  the  doctrine  of  equitable  subrogation ;  and 
while  it  may  be  said  to  have  existed  in  contemplation  of  equity, 
under  the  circumstances  which  the  case  presents,  from  the  time 
when  the  assumption  was  made,  yet  it  was  from  the  time  when 
the  deed  to  White  was  given,  subject  to  extinguishment  by  the 
bonafde  action  of  the  parties  to  that  deed,  and  their  legal  repre- 
sentatives, up  to  the  time  when  the  proceedings  in  foreclosure 
were  begun.  Orowell  v.  Hotrp,  of  St.  Bai^ahas,  12  C  -B.  Gr. 
^60.  And,  moreover,  it  was  not  enforceable,  and  was,  there- 
fore, merely  contingent  at  most,  until  the  fact  of  the  existence 
of  a  deficiency  had  been  established.  It  could  not  have  been, 
before  that  time,  proved  as  a  claim  against  the  estate  of  White, 
for  it  was  a  mere  contingent  rquity,  and  in  no  sense  a  legal  lia- 
bility. Apart  from  that  consideration,  under  the  facts  the  order 
to  limit  creditors  of  itself  constitutes  no  bar  to  the  decree  sought 
in  this  suit.  It  is  not  alleged  that  the  estate  of  White  proved 
insolvent,  and  the  order  was  not  followed  by  a  final  decree  of 
the  orphans  court  barring  creditors.  By  the  sixty-second  sec- 
tion of  the  orphans  court  act  (iZeu.  76^)^  it  is  provided  that  after 
Ae  expiration  of  the  time  limited  in  the  order,  the  orphans 
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court,  upon  proof  to  its  satisfaction  that  the  notice  has  been  set 
up  and  advertised  as  directed,  may,  by  final  decree,  order  that  all 
creditors  who  have  not  brought  in  their  claims  within  the  time 
in  the  order  directed  shall  be  barred   from  any  action  therefor 
against  the  executor  or  administrator ;  and  that  any  creditor  wha 
shall  have  neglected  to  bring  in  his  debt,  demand  or  claim  within 
the  time  so  limited  shall,  by  such  decree,  be  forever  barred  of 
his  action  therefor  against  such  executor  or  administrator,  except 
as  thereinafter  provided ;   and  the  proviso  referred  to  is,  that  in 
case  such  creditor  so  failing  to  present  his  debt,  demand  or 
claim  shall,  after  the  final  settlement  of  the  account  of  the  execu- 
tor or  administrator,  find  some  other  estate  not  accounted  for,  he 
shall  be  entitled  to  have  his  debt,  demand  or  claim  paid  there- 
out, or  a  ratable  proportion  thereof,  in  case  other  creditors  shall 
be  barred  of  their  debts,  demands  or  claims.     Before  the  pas- 
sage of  the  Revision  the  oi'der  and  notice  constituted  such  bar. 
Nix.  Dig,  65S  §  70 ;   Ryan  v.  Flanagan^ s  Admr.,  9  Vr.  16L 
And  it  was  provided  that  the  orphans  court  might,  on  proof  to 
its  satisfaction  of  the  publication  of  the  order  to  limit,  by  its 
final  decree,  order  that  all  creditors  who  had  not  come  in  withia 
the  time  limited  should  be  barred ;  and  it  was  also  provided 
that  the  decree  should  be  conclusive.    Nix.  Dig.  308  §  29.     By 
the   Revision,  the  law  has  been  changed,  and   the  revised  act 
declares  in  terms  that  the  decree  shall  constitute  the  bar.    It  is 
not  profitable  to  consider  whether  it  was  within  the  province  of 
the  revisers  to  make  such  alteration  in  the  law,  for  the  act  as  it 
stands  is  not  their  act,  but  the  act  of  the  law-making  power.    It 
is  urged  on  the  part  of  the  complainant  that  the  supreme  court, 
in  Ryder  v.  WiUon^a  Exr.,  12  Vr.  9,  construed  the  provision 
under  consideration,  and  held  that,  except  there  be  a  decree, 
there  will   be   no   bar.      This  court,  in  the  construction  of  a 
statute,  follows  that  which  the  courts  of  law  have  put  upon  it 
Such  is  necessarily  the  rule.     It  is  obvious  that  a  dijfferent  rule 
would  produce  infinite  confusion.     The  supreme  court,  however, 
in  the  case  referred  to,  does  not  construe  the  act,  and  what  is 
said  on  the  subject  is  a  mere  statement  of  the  position  of  the 
demurrant,  yet  it  is  manifest  from  the  opinion  that  it  assumes 
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that,  by  the  revision,  a  change  was  introduced^  and  that  now 
there  is  no  bar  unless  there  be  a  final  decree. 
The  decree  will  be  signed,  as  advised  by  the  master. 


The  Executoes  op  Joseph  W.  Taylor,  deceased^ 


t?. 


The  Tkustees  of  Bbyn  Mawr  College  et  al. 

1.  A  gift  of  a  fund  to  establish  and  maintain  a  school  of  learning  is  a  char- 
liable  trust. 

2.  This  court  will  not  administer  a  foreign  charity,  but  where  such  a 
charity  is  valid  by  the  laws  of  this  state,  and  by  the  laws  of  the  state  where 
it  is  to  be  executed,  and  the  trustees  have  the  legal  capacity  to  receive  the 
fund  and  carry  out  the  charity,  this  court  will  order  its  payment  to  them. 


Bill  for  construction  of  will  and  directions.  On  final  hearing 
on  pleadings. 

Mr,  B,  Gummere,  for  complainants. 

Mr,  P,  L.  Voorhees,  for  trustees  of  Bryn  Mawr  College. 

The  Chancellor. 

This  is  a  suit  brought  by  the  executors  of  Joseph  W.  Taylor, 
deceased,  late  of  Burlington  county,  for  construction  of  the 
residuary  clause  of  his  will,  and  consequent  directions  as  to  the 
disposition  of  the  residue  of  his  estate.  The  testator,  by  that 
clause,  gives  all  the  residue  to  eleven  persons,  whom  he  names 
(by  the  codicil  he  adds  two  more,  whom  he  also  designates),  or 
the  survivors  of  them,  in  trust,  as  soon  as  a  corporation  shall  be 
established  under  the  laws  of  Pennsylvania,  for  a  college  or  insti- 
tation  of  learning,  having  for  its  object  the  advanced  education 
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of  females,  as  thereinafter  set  forth,  to  be  under  the  care  and 
management  of  the  trustees  or  others  that  they  may  from  time 
to  time  appoint  to  fill  vacancies  in  their  number,  and  authorizes 
and  directs  that  his  executors,  after  having  paid  or  made  provi- 
sion for  all  the  legacies  and  bequests  thereinbefore  given  and 
made,  convey,  assign  and  transfer  all  the  residue  of  his  estate  to 
the  corporation  absolutely,  without  further  responsibility  on  their 
part.  He  then  provides  that  the  trustees  of  the  corporation  may 
proceed  to  expend  a  portion  of  the  principal  in  purchase  of  suit- 
able ground,  to  be  chosen  with  care  by  them,  and  the  erection 
thereon  of  substantial,  sightly  and  suitable  buildings  of  the  most 
approved  construction,  for  the  comfort,  advanced  education  and 
care  of  young  women  or  girls  of  the  higher  and  more  refined 
classes  of  society,  and  gives  them  directions  where  to  locate  the 
site,  unless  it  should  have  been  obtained  previously.  The 
trustees  are  to  have  power,  from  time  to  time,  to  fill  vacancies  in 
their  number  (keeping  it  as  fixed  by  him),  the  new  trustees  to 
be  members  of  the  society  of  Orthodox  Friends,  of  which  he 
himself  was  a  member ;  and  he  expresses  his  desire  that  in  the 
selection  and  appointment  of  trustees  great  care  shall  be  taken  to 
choose  competent  Friends  of  high  moral  and  religious  character, 
possessing  enlarged  and  enlightened  and  cultivated  minds,  as  far 
as  practicable.  He  gives  the  trustees  power  to  sell  and  convey 
any  or  all  of  the  real  estate  "  devised  as  above/'  or  any  that 
may  be  purchased  by  them,  from  time  to  time,  for  the  trust, 
without  liability  on  the  part  of  the  purchasers  for  the  applica- 
tion of  the  purchase- money.  He  then  provides  that  the  trustees 
"having  charge  and  control  of  said  corporation"  are,  after 
coming  into  possession  of  the  residue,  to  retain  sufficient  to  pay 
for  the  ground  and  needful  buildings,  furniture  &c.  &c.,  for  the 
institution,  and  are  to  invest  the  remainder  for  an  endowment 
fund,  the  income  from  which  they  ai'e  to  apply  to  the  necessary 
expenses  and  support  of  the  college  or  institution  for  all  time  to 
come ;  and  he  empowers  them,  if  it  be  found  necessary,  in  their 
discretion,  to  spend  part  of  the  principal  for  that  purpose^ 
expressing  his  desire,  however,  that  they  infringe  upon  the  prin- 
cipal as  little  as  possible.     By  the  codicil,  he  revokes  the  power 


MAY  TERM,  1881.  103 


Taylor  v.  Trustees  of  Bryn  Mawr  College. 


ft 

tri^  ^nch  upon  the  principal.  He  gives  directions  to  the 
^  ^^  as  to  the  character  of  investments,  to  be  made  by  them 
U^e  endowment  fund,  and  provides  that  they  are  to  have 
power  to  hold  at  discretion  any  securities  that  may  pass  into 
their  hands  from  his  estate.  He  gives  directions  as  to  the 
admission  of  students,  providing  that,  other  things  being  equal, 
preference  is  to  be  given  to  members  of  the  Society  of  Friends, 
and  requiring  that  students  who  may  not  be  members  of  that 
society  must  conform  to  the  customs  and  rules  of  the  institution, 
and  be  willing  to  be  educated  in  the  same  manner  as  students 
who  are  of  that  society.  He  adds  various  expressions  of  his 
wishes  in  regard  to  the  mode  of  education ;  some  of  a  mandatory 
and  others  of  a  precatory  character.  By  the  codicil,  he  appoints, 
as  before  mentioned,  two  additional  trustees  to  the  eleven  named 
ill  the  will,  and  designates  the  thirteen  as  trustees  of  his  resid- 
uary estate  and  of  the  college.  He  also  appoints  one  of  them, 
Francis  T.  King,  president  of  the  board.  The  will  is  dated  on 
the  19th  day  of  February,  1877,  and  the  codicil  on  the  25th  of 
October  following.  The  testator  died  in  January,  1880.  Before 
his  death  he  purchased  the  site  for  the  buildings  and  began  to 
erect  them,  and  he  was  proceeding  with  the  work  when  he  died. 
The  site  selecteil  was  at  Bryn  Mawr,  in  .Pennsylvania.  The 
executors  have  filed  their  final  account.  The  residuary  estate  is 
very  large,  about  $750,000. 

The  persons  named  iu  the  will  and  codicil  as  trustees,  in  May, 
1880,  became  incorporated  under  the  general  law  of  Pennsylva- 
nia by  the  name  of  "  The  Trustees  of  Bryn  Mawr  College,"  and 
they  now  apply  to  the  executors  for  the  transfer  to  them  of  the 
residuary  estate.     All  of  the  trustees  except  one  reside  out  of 
this  state.     Of  the  non-residents,  one  resides  in  New  York,  one 
in  Maryland,  one  in  Rhode  Island,  and  the  rest  in  Pennsylva- 
nia.   The  executors,  in  view  of  the  large  amount  of  the  residuary 
estate,  the  fact  that,  if  the  claim  of  the  corporation  be  conceded, 
the  estate  will  pass  out  of  the  jurisdiction  of  the  courts  of  this 
state,  the  doubt  which  has  been  suggested  as  to  whether  the  cor- 
poration is  entitled  to  receive  anything  from  them,  and  their 
unwillingness  to  determine  for  themselves,  even  with  the  aid  of 
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counsel,  whether  the  corporation,  if  entitled  to  receive  the  residue 
from  them,  is  a  lawful  corporation,  and  such  as  was  intended  by 
the  testator,  come  into  this  court  for  advice. 

The  trust  under  consideration  is  clearly  a  charitable  one, 
within  the  statute  of  43  Elizabeth,  c.  4,  That  act  includes  in 
its  specification  of  charitable  uses  not  only  free  schools  but 
^'schools  for  learning,''  without  the  qualification  th*)t  the  instruc- 
tion therein  shall  be  gratuitous.  The  law  of  this  state  does  not 
differ  from  the  common  law  of  England  on  the  subject,  which 
has  grown  up  in  a  series  of  decisions  founded  in  part  on  that 
statute.  Thomson^s  Ears.  v.  Norris,  5  C.  E,  Or.  4S9.  And  the 
trust  is,  therefore,  a  charitable  one,  according  to  our  law.  Van 
WagcTien  v.  BaldmUy  3  Hal.  Ch.  ^11 ;  Maaon^s  Exra.  v.  Ttnialeea 
Ac,  12  C.  E.  Gr.  53  ;  Stevens  v.  Shippen,  1  Stew.  Eq.  683 ;  Z>€ 
Camp  v.  Dobbins,  2  Stew,  Eq.  36  ;  S.  C.  on  appeal,  4  Stew.  Eq. 
671.  And  it  is  a  charitable  one  according  to  the  law  of  Pennsyl- 
vania. Price  V.  Maxwell,  28  Penna.  St.  23.  It  was  said  in  that 
case,  that  though  the  statute  of  43  Elizabeth,  c.  4j  is  not  strictly  in 
force  in  that  state  on  account  of  the  inapplicability  of  its  regula- 
tions as  to  modes  of  proceeding,  its  conservative  provisions  have 
been  in  force  by  common  usage  and  constitutional  recognition ; 
and  not  only  they,  b.ut  the  more  extensive  range  of  charitable 
uses  which  chancery  supported  before  and  beyond  that  statute. 
See,  also,  Pickering  v.  Shotwell,  10  Pa.  St.  23. 

Nor  does  the  fact  that  the  charity  is  a  foreign  one  constitute  a 
valid  objection  to  the  gift.  This  court  will  not  administer  a 
foreign  charity,  but  it  will  direct  money  devoted  to  such  use 
(provided  the  charity  is  not  repugnant  to  our  laws  or  policy,  and 
is  in  accordance  with  the  laws  of  such  state)  to  be  paid  to  the 
proper  parties,  leaving  it  to  the  courts  of  the  state  within  which  the 
charity  is  to  be  established  to  see  to  its  due  administration.  Hill 
on  Trustees  ^^5;  8to7'y  Eq.  Jur.  §  1184;  Tudor^s  Law  of  Char. 
Ti^ts  259  ;  Boyle  on  Char.  134  /  P^^  on  Trusts  §  741.  In 
Attoimey- General  v.  Sturge,  19  Beav.  597,  a  testatrix  who  had 
established  a  school  at  Genoa,  by  her  will  directed  that  $1,000 
be  paid  to  Mr.  Irvine,  tlie  consular  chaplain  there,  for  its  sup- 
port.    Mr.  Irvine  being  dead,  the  legacy  was,  after  an  inquiry, 
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ordered  to  be  carried  to  a  separate  aocount,  and  the  dividends 
paid  to  the  consular  chaplain  for  the  time  being,  he  rendering 
periodically  to  the  judge  at  chambers  and  to  the  attorney-general 
an  account  of  its  application.  In  Attof-ney- General  v.  Lepine, 
2  SwansL  *1S1,  residuary  estate  was  bequeathed  to  the  ministers 
and  church  officers  for  the  time  being  of  a  parish  in  Scotland,  for 
a  charitable  purpose.  It  was  directed  that  the  estate  be  invested 
in  stock  in  the  name  of  the  accountant  general,  and  the  dividends 
paid  from  time  to  time  to  the  minister  and  church  officers,  and 
an  order  approving  a  scheme  reported  by  a  master  for  the  admin- 
istration of  the  charity  was  reversed.  In  Provost,  Bailiff  <fec. 
o/  Edinburgh,  v.  Aubery,  Anib.  236,  there  was  a  bequest  of 
annuities  to  the  plaintifi^,  to  be  applied  to  charity.  Lord  Hard- 
wick,  was  of  opinion  that  he  could  not  give  any  directions  as  to 
the  distribution  of  the  money,  inasmuch  as  that  belonged  to  an- 
other jurisdiction — that  is,  to  some  of  the  courts  in  Scotland — 
and  therefore  directed  that  the  annuities  l)e  transferred  to  such 
persons  as  the  plaintiffs  should  appoint,  to  be  applied  to  the  trusts 
in  the  will.  See,  also,  Ernei-y  v.  Hill,  1  Eilss.  112 ;  Martin  v. 
Paxton,  cited  therein,  and  Minet  v.  Vulliamy,  in  note ;  Mitford 
V.  ReynolcU,  1,  Phil,  185 ;  Forbes  v.  Forbes.  18  Beav.  552, 
and  CoUyer  v.  Bui-neit,  Taml  79. 

Corporations  are  capable  of  being  trustees  for  charitable  pur- 
poses, and  where  they  have  perpetual  succession,  that  qualification 
peculiarly  fits  them  for  such  trusts  as  this,  White/ord's  Law  of 
Char.  2;  Tudar's  Low  of  Char.  Trusts  387. 

The  existence  of  a  foreign  corporation,  organized  under  the 
laws  of  the  state  where  the  charity  is  to  be  administered,  will  be 
recognized  by  this  court,  and  tiie  fund  committed  to  it,  if,  by  the 
law  of  its  creation,  such  corporation  has  the  requisite  powers  and 
competency  in  the  premises.  Cliamberlain  v.  (liamberlain,  1^3 
iV.  Y.  437.  But  it  is  obviously  due  to  the  j>roper  administration 
of  justice  that  this  court  should,  before  ordering  the  payment,  be 
fully  satisfied  as  to  the  qualifications  of  the  corporation.  In  the 
case  in  hand  the  testator  intended  that  the  trustees  whom  he 
named  should  become  incorporated  under  the  laws  of  Pennsylvania, 
and  that  the  trust  should  be  wholly  administered  by  means  of 
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the  corporation.     The  gift  to  the  trustees  was  intended  to  sup- 
port the  trusts  until  the  corporation  should  have  been  created. 
It  is  to  the  persons  named^  in  trust,  *'  as  soon  as  a  corporation 
shall  be  established"  &c.      Such  a  gift  is  clearly  valid.     Inglis 
V.  Sailorff  Smig  Harbor^  S  Pd.  99 ;  Trustees  Cory  Universalid 
Society  v.  Beaiiy,  1  Stew.  Eq,  670  ;  Stevens  v.  Shippen,  Id.  4B7,  and 
OoodeU  V.  Union  As^n,  2  Stew.  Eq.  32.     He  directs  his  executors 
to  convey,  assign  and  transfer  all  the  residue  to  the  corporation 
absolutely,  without  further  responsibility  on  their  part,  and  there- 
after everything  is  to  be  done  by  the  corporation.     It  is  not  the 
trustees  as  individuals,  but  '^  the  trustees  of  the  corporation/' 
who  are  em|)ower€d  to  expend  a  portion  of  the  principal  in  the 
purchase  of  land  and  the  erection  of  buildings,  and  it  is  the  same 
trustees  to  whom  the  power  of  sale  is  given ;  and  the  power  is 
full  and  complete,  extending  to  all  the  land  which  may  consti- 
tute part  of  the  residue,  as  well  as  all  land  which  they  may 
acquire  otherwise.     It  is  the  trustees  "  having  charge  and  control 
of  said  corporation"  who  are  to  invest  the  money  constituting 
the  endowment  fund  and  apply  the  income,  and  to  them  is  given, 
by  the  will,  power  to  expend  a  part  of  the  principal  in  the  pay- 
ment of  the  necessary  expenses  and  support  of  .the  institution. 
Though  this  power  is  withdrawn  by  the  codicil,  the  gift  of  it  by 
the  will  is  furtlier  evidence,  if  any  were  needed,  of  the  testator's 
intention  that  the  corporation  should  hold  and  manage  the  corpus 
of  the  fund.  •  It  is  to  the  trustees  of  the  corporation  that  he 
gives  directions  as  to  investments,  and  he  expressly  gives  them 
power  to  hold  any  securities  that  may  pass  into  their  hands  from 
his  estate,  thus  clearly  indicating  his  intention  that  the  corpor- 
ation should  hold  the  corpus.     He  did  not  intend  that  the  trus- 
tees whom  he  named,  and  their  successors,  should  constitute  a 
distinct  body  from  the  corporation,  but  that  they  should  become 
the  corporation. 

"  The  Trustees  of  Bryn  Mawr  College"  are  a  perpetual  cor 
poration  under  the  laws  of  Pennsylvania,  established  (in  the  very 
language  of  the  will)  "  for  a  college  or  institution  of  learning, 
having  for  its  object  the  advanced  education  of  females,"  as  set 
forth  in  the  will,  and  to  receive  the  property,  real  and  personal, 


7  Stew.]  MAY  TERM,  1881.  10? 

Portland  Building  Association  v.  Creamer. 

devised  and  bequeathed  for  the  purpose  by  the  testator,  together 
with  sach  other  estate,  real  and  personal,  as  may  be  hereafter 
acquired.  Its  charter  provides  for  thirteen  trustees,  and  that  na 
one  shall  be  a  member  of  the  corporation  who  shall  not  be  a 
member  of  the  Society  of  Orthodox  Friends.  It  provides,  also, 
for  the  admission  and  education  of  students  in  conformity  with 
the  testator's  wishes  as  expressed  in  the  will.  The  affairs  of  the 
corporation  are  to  be  managed  by  tlie  thirteen  trustees.  Francis 
T.  King  is  the  president.  The  charter  provides  that,  as  to  so 
much  of  the  property  as  shall  be  derived  from  the  testator's 
estate,  it  shall  be  used,  managed  and  disposed  of  subject  to  the 
restrictions  and  in  accordance  with  the  directions  of  the  will. 
All  the  requirements  for  the  lawful  formation  of  the  corporation 
appear  to  have  been  complied  with,  and  the  legally  appointed 
judicial  authority  has,  by  ortler,  so  certified,  and  has  decreed  that 
the  charter  be  and  is  approval,  and  that  upon  the  recording 
thereof^  and  of  the  order  (which  has  been  done),  the  sul)scribers 
thereto,  and  their  associates,  shall  be  a  corporation  for  the  pur- 
poses, and  upon  the  terms  stated  in  the  charter.  The  corporation 
is  fully  competent  to  receive  and  administer  the  fund  according 
to  the  intention?  of  the  testator,  and  it  must  necessarily  be  left 
to  the  courts  of  Pennsylvania  to  see  to  the  proper  administration 
of  the  trust. 

There  will,  therefore,  be  a  decree  that  "  The  Trustees  of  Bryn 
Mawr  College"  are  entitled  to  receive  the  residue.of  the  estate^ 
and  that  the  executors  pay  it  over  to  them  accordingly. 


The  Poktland  Building  Association 

V. 

Amos  W.  Creamer  et  al. 

A  creditor'g  bill  was  filed  to  set  aside  as  fraudulent  a  conyejance  of  lands,  about 
one-halfof  which  was  woodland. — J/e/<2,  that  an  injunction  which  restrained 
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the  grantee  from  cutting  and  removing  the  wood  from  the  premises,  would  not 
be  continued,  it  appearing  that  the  value  of  the  land,  without  the  wood,  was 
ample  to  satisfy  the  creditor's  claim,  in  case  the  conveyance  should  ultimatelj 
be  annulled. 


Creditor's  bill.     Motion  to  dissolve  iDJunction  on  bill  and 
answer  and  aiBdavits  annexed  thereto,  respectively. 

Mr,  J.  F.  DumorU,  for  the  motion. 

Mr.  H,  8.  Harrisy  contra. 

The  Chancellor. 

The  bill  is  filed  by  a  creditor  of  William  Creamer  to  set 
aside  a  conveyance  made  November  19th,  1879,  by  him  to  his 
brother,  Amos  W.  Creamer,  of  the  real  property  of  the  former, 
which  is  situated  in  Knowlton  township,  Warren  county.  It 
consisted,  according  to  the  deed,  of  two  tracts  particularly  de- 
scribed, containing  about  two  hundred  and  sixty-five  and  a  half 
acres  (but,  according  to  the  statements  of  the  pleadings  and  affi- 
davits, containing  only  about  two  hundred  and  twenty-six  acres), 
and  ^'  all  other  tracts  or  parcels  of  land  and  premises  of  the  said 
William  Creamer,  owned  or  possessed  by  him,  or  to  which  he 
was,  at  the  date  of  the  deed,  in  any  way  entitled  in  that  township." 
Of  the  land -particularly  described,  it  appears  that  about  one 
hundred  acres  are  woodland,  and  the  timber  thereon  alone  is  said 
to  be  wortli  $40  per  acre.  Amos  (who  alone  has  answered) 
swears,  in  his  affidavit  annexed  to  the  answer,  that  the  property 
is  worth  $2,000  "  if  every  tree  is  stripped  off  of  it."  The  value 
of  the  property,  then,  from  these  statements,  would  seem  to  be 
at  least  $6,000.  In  an  affidavit  attached  to  the  bill,  it  is  sworn 
that,  at  the  date  of  the  deed,  the  property  was  worth,  at  a  fair 
market  valuation,  $7,000.  It  is  probably  not  worth  any  less  now. 
According  to  the  deed,  the  consideration  of  the  conveyance  to 
Amc«  was  $5,000,  and  a  decree  of  this  court  in  favor  of  Joseph 
Andrews,  jun.,  for  foreclosure  and  sale  of  the  property,  on  which 
there  were  due  June  16th,  1 879,  $1,834.39 ;  two  judgments  against 
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William  Creamer^  on  which  there  were  due  at  that  date  $1,248.82 ; 
and  another  against  him  in  favor  of  the  grantee,  on  which  there 
were  due  at  that  date,  $1,158.89;  besides  further  interest  on 
those  claims  and  costs  of  suit  thereon,  were  computed  and 
allowed  as  so  much  of  the  consideration.  There  were  other 
judgments  against  the  grantor,  the  amount  due  on  which  con- 
stituted, Amos  says,  the  balance  of  the  consideration.  Under 
the  execution  in  the  foreclosure  suit,  the  property  was  advertised 
to  be  sold  on  the  3d  of  November,  1879,  and  the  sale  was  then 
adjourned  for  one  month.  A  few  days  after  the  adjournment, 
William  Creamer  proposed,  according  to  the  statements  of  the 
answer,  to  his  brother  Amos,  that  the  latter  should  buy  the 
property  of  him  for  the  amount  of  the  encumbrances  then  on  it^ 
to  which  Amoe  consented,  and  a  deed  was  made  accordingly. 
It  appears  that  one  of  the  purposes  to  be  answered  by  the  sale 
to  Amos,  was  the  keeping  of  William  in  possession  of  the  prop- 
erty (it  was  all  he  had)  as  his  home,  and  he  has  ever  since  con- 
tinued to  occupy  it  without  paying  any  rent,  except  the  annual 
taxes.  Nothing  was  paid  on  account  of  the  consideration  of  the 
deed  until  about  the  15th  of  December,  nearly  a  month  after 
the  deed  was  delivered^  and  then  the  amount  due  the  complain- 
ant in  the  foreclosure  suit  was  paid,  but  the  grantee  took  an 
asBignment  of  the  decree  and  directed  the  sheriff*  to  adjourn  the 
sale,  and  it  was  adjourned,  at  his  direction,  from  month  to  month, 
until  the  12th  of  November,  1880,  when  it  was  again  adjourned 
to  the  10th  of  December  following.  The  bill  was  filed  Novem- 
ber 22d,  1880,  and  it  prayed,  among  other  things,  an  injunction 
to  prevent  Amos  W.  Creamer  from  cutting  the  wood  and  tim- 
ber off  the  property.  Up  to  the  time  of  filiug  the  bill  he  had, 
as  before  stated,  continued  the  adjournment  of  the  sale,  and  it 
then  stood  adjourned  by  him  to  the  10th  of  the  following  month. 
The  complainant  began  suit  in  the  Warren  circuit  court  on  its 
claim,  which  was  against  William  Creamer,  as  surety  on  a 
promissory  note  held  by  it,  on  the  18th  of  April,  1879,  and 
recovered  judgment  against  him  thereon  January  26th,  1880, 
for  $358.98  It  issued  execution  on  the  judgment  and  levied  on 
the  property  in  question.     At  each  of  the  various  adjournments 
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its  agent  or  agents  attended  the  sale^  and  were  ready  to  bid 
^enough  for  the  property  to  reach  and  foecure  its  claim  after  pay- 
ing prior  encumbrances  out  of  the  proceeds.  On  the  case,  as  it 
stands,  there  are  these  facts :  The  debtor  conveyed  the  property 
to  his  brother,  one  of  his  creditors  (and  his  brother's  claim  was 
second  in  order  of  priority),  in  consideration,  as  they  allege,  of 
the  brother's  agreement  to  pay  off  the  encumbrances.  One  of 
their  purposes  was,  it  is  admitted,  to  keep  the  debtor  in  posses- 
sion of  the  property,  and,  to  that  end,  to  keep  his  creditors  from 
Belling  it  away  from  him.  When  the  brother  paid  the  creditor 
whose  lien  was  prior  to  his  (which  payment  was,  as  before  men- 
tioned, not  made  until  about  a  month  after  the  conveyance),  he 
took  an  assignment  of  that  creditor's  claim,  and  adjourned  the 
sale  of  the  property  from  time  to  time,  to  prevent  (according  to 
his  statement)  other  creditors,  who  had  judgments  prior  in  lien 
to  the  date  of  his  deed,  from  advertising  the  property  for  sale 
under  their  judgments.  By  sale  under  the  execution,  the  lien 
of  those  judgments  would  have  been  extinguished.  When  the 
bill  was  filed,  which  was  more  than  a  year  after  the  date  of  the 
deed,  the  sale  stood  adjourned.  Amos's  debt  was  secure  if  the 
property  had  been  sold  under  the  execution.  It  was,  as  before 
stated,  the  second  in  order  of  priority.  It  is  sworn  that  the 
property  was  worth  $7,000,  while  the  encumbrances  on  it,  when 
the  deed  was  given,  were,  according  to  the  answer,  but  about 
$5,000,  and  that  the  complainant  in  this  suit  was  ready  to  buy 
it  at  the  sheriff's  sale  at  a  price  sufficient  to  cover  all  those 
claims.  It  appears  by  the  answer  that,  at  the  filing  of  the  an- 
swer, Amos  had  paid  off  all  the  encumbrances  subject  to  which 
he  took  the  property,  and  had  discontinued  the  adjournment  of 
the  sheriff's  sale.  There  appears  to  me  to  be  no  reason  for  con- 
tinuing the  injunction  (which  is  only  against  cutting  the  wood 
and  timber),  for  it  is  not  denied  that,  after  they  shall  have  been 
removed  from  the  ])roperty,  there  will  still  be  enough  value  in 
it  to  secure  the  complainant's  debt  and  costs,  if  it  shall  be  suc- 
cessful in  this  suit.  The  injunction  will  therefore  be  dissolved, 
but  without  costs. 
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Bebeoca  Naab  et  al. 


17. 


The  Union  and  Essex  Land  Company  et  al. 

1.  An  answer  to  a  foreclosure  bill  stated  that  the  complainants,  in  consid- 
eration of  $500,  stipulated  '*  to  agree  to  the  conditions  of  the  mortgage." — Hddf 
that  the  allegation  was  not  sustained  by  proof  that  the  complainants,  in  con- 
sideration of  $500,  agreed  to  take  the  mortgage  in  suit  in  substitution  for 
another  of  the  same  amount  on  other  property. 

2.  Since  the  act  of  1880  (P.  L.  of  1880  p,  X55)  there  can  be  no  decree  for 
deficiency  in  a  foreclosure  suit  against  the  obligors  in  the  bond  secured  by 
tbe  mortgage  in  suit. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofs. 

Mr,  P.  H,  Oilhooly,  for  complainant. 

Mr.  W,  R,  Wikorij  for  defendants  Stevens  and  Clark. 

The  Chancellor. 

The  questions  presented  by  the  briefs  of  counsel  are,  first, 
whether  the  defence  of  usury  set  up  in  the  answer  of  one  of  the 
defendants  is  sustained ;  and,  second,  whether,  in  view  of  the 
provisions  of  the  first  section  of  the  act  "  concerning  proceed- 
ings on  bonds  and  mortgages  given  for  the  same  indebtedness, 
and  the  foreclosure  and  sale  of  mortgaged  premises  thereunder  " 
(P.  L,  of  1880  p.  ^55)y  the  complainants  are  entitled  to  a  decree 
for  deficiency  against  the  obligors  in  the  bond,  the  payment  of 
which  their  mortgage  was  given  to  secure.  The  suit  was  begun 
after  that  act  took  effect.  The  defence  of  usury  is  based  on  the 
allegation  in  the  answer  of  James  H.  Clark  that  there  was  an 
agreement  between  the  complainants  and  the  obligors  in  the 
bond  secured  by  the  mortgage,  that  the  former  "  would  agree  to 
the  conditions  of  the  mortgage"  if  the  obligors  in  the  bond 
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would  pay  them  a  premium  of  $500,  and  secure  the  payment 
of  the  mortgage-money  by  giving  the  mortgage  and  the  bond. 
The  proof  does  not  sustain  the  allegation,  but  is  to  the  effect  that 
there  was  an  agreement  that,  in  consideration  that  the  complain- 
ants would  lend  the  money  secured  by  the  mortgage  on  the  se- 
curity of  the  mortgage,  and  of  tlie  responsibility  of  the  obligors^ 
they  should  receive  $600.  It  appears  from  the  evidence  that 
the  defendants  the  Union  and  Essex  Land  Company  owned  a 
tract  of  land  at  or  near  Linden,  which  was  then  subject  to  a 
mortgage  for  |21,000  and  interest,  given  by  Amos  Clark,  Jan., 
and  held  by  the  complainants.  The  company  were  bound  bj 
covenant  to  remove  that  mortgage  from  the  property.  Being 
unable  to  pay  it  off,  it  was  agreed  between  them  and  the  com- 
plainants that  if  the  latter  would  cancel  the  mortgage  and  take 
another  instead  of  it  for  the  same  amount  on  other  real  prop- 
erty of  the  company,  the  company,  in  consideration  thereof, 
would  pay  the  complainants  $500.  In  accordance  with  the 
agreement,  the  first-mentioned  mortgage  was  canceled,  and  the 
mortgage  now  in  suit  was  substituted  therefor,  and  the  $500 
were  paid.  The  answer  of  the  defendant  Clark  does  not  aver 
that  the  $600  were  to  be  paid  for  that  accommodation,  or  for 
the  loan  of  the  money,  but,  as  before  stated,  alleges  that  they 
were  to  be  paid  in  consideration  that  the  complainants  would 
"  agree  to  the  conditions  of  the  mortgage.'^  What,  precisely,  i» 
meant  by  that  allegation  is  left  to  conjecture.  The  defence  of 
usury  is  not  established.  The  dUegaJUi  and  the  probaJUi  do  not 
agree. 

As  to  the  other  question,  the  act  of  1880,  whose  title  is  given 
above  (and  which,  by  its  terms,  took  effect  immediately),  pro- 
vides that  in  all  proceedings  to  foreclose  mortgages  thereafter 
commenced,  no  decree  shall  be  rendered  for  any  balance  of 
money  which  may  be  due  complainant  over  and  above  the  pro- 
ceeds of  the  sale  or  sales  of  the  mortgaged  premises,  and  that 
no  execution  shall  issue  for  the  collection  of  such  balance  under 
such  foreclosure  proceedings.     As  before  stated,  this  suit  was 
begun  after  the  approval   of  that  act.     The  persons  against 
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whom  personal  decree  for  deficiency  is  prayed  are  all  of  them 
obligors  in  the  bond. 

In  Newark  Savings  Institution  v.  Fo7'man,  6  Stew.  Eq,  436,  it 
was  Held  that  that  section  was  not  applicable  as  to  persons  against 
whom  the  legal  remedy  remains,  in  contravention  of  the  constitu- 
tional prohibition  against  laws  depriving  a  party  of  his  remedy. 
There  will  be" no  decree  for  deficiency,  therefore,  in  this  suit. 


Mary  Maas 


V. 


Henry  Maas. 

A  hasband,  who  treated  his  wife  with  extreme  cruelty  and  drove  her  from 
his  house  under  a  menace  that  he  would  kill  her  if  she  did  not  go,  and  threat- 
eDed  to  have  a  constable  put  her  out  of  his  house  when  she  returned  and 
applied  to  him  for  support,  was  required  to  give  security  for  the  maintenance 
of  his  wife  and  chUd,  a  boy  five  years  of  age,  noiwitlistanding  his  allegation 
and  oath  that  he  expelled  her  because  he  detected  her  in  adultery,  his  testi- 
mony on  the  subject  not  being  corroborated,  but,  on  the  other  hand,  being 
overborne  by  that  of  the  wife  and  her  alleged  paramour. 


Bill  for  alimony.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  P.  H.  Oilhooly,  for  comolainant. 
Mr.  T.  F,  McCormicky  for  defendant. 

The  Chancellor. 

This  snit  is  brought  to  compel  the  defendant  to  provide  a 
proper  support  for  his  wife,  the  complainant,  and  their  child. 
On  or  about  the  26th  of  May,  1880,  he  drove  his  wife  from  his 
house  without  making  any  provision  for  her  support.     They 

8 


114  CASES  IN  CHANCERY.  [34  Eq 

Maas  V.  Maas. 

lived  in  Elizabeth,  where  he  still  resides.     He  compelled  her  to 
go,  under  a  threat  that  if  she  did  not  he  would  kill  her.    He 
has  never  provided  anything  for  her  since  he  drove  her  away. 
After  she  left  his  house,  she  was,  up  to  the  time  of  the  payfnent 
of  aWmony  pendente  lite  in  this  suit,  wholly  dependent  for  her 
support  and  that  of  her  child — a  boy  of  about  five  years  of  age 
— on  her  sisters,  with  whom  she  lives,  in  New  York.     They  are 
single  women,  and  maintain  themselves  by  their  labor.     To  her 
application  to  him  for  support,  made  in  June  following  her  ex- 
pulsion, he  returned  an  absolute  and  unqualified  refusal,  declar- 
ing that  she  was  not  his  wife,  and  ordered  her  out  of  his  house, 
threatening  that  if  she  did  not  go  he  would  get  a  constable  and 
put  her  out.     That  he  had  treated  her  with  extreme  cruelty  in 
the  preceding  winter,  there  seems  to  be  no  reason  to  doubt, 
although  he  denies  it.     He  attempts  to  justify  his  conduct  in 
expelling  her  from  his  house  in  May  and  refusing  to  support  her 
ever  since,  by  the  allegation  that  he  detected  her  in  the  act  of 
adultery  in  his  house  with  a  clerk  of  his,  a  day  or  two  before  he 
sent  her  away.     But  there  is  no  proof  of  the  truth  of  this  alle- 
gation, except  his  own  testimony,  and  that  is  not  corroborated, 
while,  on  the  other  hand,  she  and  the  allied  paramour  both 
distinctly  and  explicitly  swear  that  his  statement  on  the  subject 
is  absolutely  and  unqualifiedly  false.     The  defence  must  be  held 
to  have  failed,  and  it  follows,  under  the  evidence,  that  he  must 
be  required  to  sup})ort  his  wife.     The  child  is  between  five  and 
six  years  of  age.     The  evidence  does  not  show  that  the  com- 
plainant is  an  unfit  person  to  have  charge  of  it.     It  is  now  in 
the  city  of  New  York  with  one  of  the  complainant's  sisters,  be- 
fore mentioned,  whom  the  defendant  permitted  to  take  it  vj'hen 
he  drove   his   wife   away.     In  fact,  the   child  livas   with    its 
mother.     A  careful  consideration  of  the  testimony  leads  me  to 
the  conclusion  that,  in  view  of  the  defendant's  property  and   his 
income  from  it  and  his  business,  he  is  well  able  to  furnish  rea- 
sonable support  for  his  wife  and  child.     There  will  therefore  l>e 
an  order  that  he  pay  his  wife  $10  a  week  for  her  support  and 
maintenance  and  that  of  the  child,  and  give  security  therefor, 
and  that  he  pay  the  complainant's  counsel  a  fee  of  $100. 
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James  Soden 

V 

John  D.  Soden  et  ux. 

Where  a  fund  was  to  be  invested  during  the  lifetime  of  a  widow,  and  then  to 
be  paid  over  to  a  remainderman — Held^  that  a  remainderman  is,  as  to  his 
share  of  the  fund,  to  be  regarded  as  a  creditor  as  against  whose  claim  therefor 
avoltintary  conveyance  of  lands  may  be  set  aside,  although  made  during  the 
lifetime  of  the  tenant  for  life. 


Creditor's  bill.     On  final  hearing  on  pleadings  and  proofs. 
Mr,  D.  A.  Stoi-er,  for  complainant. 

The  Chancellor. 

This  suit  is  brought  to  set  aside  as  fraudulent  as  against  the 
complainant's  judgment,  which  is  against  the  defendant  John 
D.  Soden,  two  deeds  made  in  1876,  for  the  homestead  farm  of 
the  latter,  whereby  (for  a  nominal  consideration,  according  to  the 
deeds)  that  property  was  transferred  by  him  to  his  wife.  The 
complainant's  judgment  was  not  recovered,  however,  until  1879. 
The  claim  on  which  it  is  based  is  for  the  complainant's  share  of 
the  residue  of  the  estate  of  William  Soden,  deceased.  The  money 
which  constituted  the  residue  was  in  the  hands  of  the  executors 
(of  whom  John  D.  Soden  was  one),  in  1873.  They  were  bound 
to  invest  it  and  keep  it  invested  during  the  life  of  the  testator's 
Widow,  who  was  entitled  to  the  interest.  There  was,  at  the  time 
the  deeds  were  given,  a  liability  on  the  part  of  the  executors  to 
W  the  principal  after  her  death.  She  died  three  or  four  years 
^?o.  A  voluntary  conveyance,  by  John  D.  Soden,  of  his  prop- 
^'ty,  Would  not  be  valid  against  this  claim  of  the  residuary  leg- 
atees for  the  residuum.  They  are  to  be  regarded  as  creditors, 
otiose  claims  existed  prior  to  and  at  the  time  of  the  making  of 
*ne  conveyances  in  question,  which,  as  before  stated,  was  in  1875. 
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That  these  conveyances,  which  were  a  deed  from  the  defend- 
ants to  Garret  Forman,  and  a  deed  from  the  latter  and  his  wife 
to  Mrs.  Soden,  were  wholly  voluntary,  there  is  no  roonci  to  doubt. 
They  each  purport  to  be  made  for  the  consideration  of  $1. 
By  the  answer,  the  true  consideration  of  the  deeds  is  alleged 
to  have  been  the  relinquishing  by  Mrs.  Soden  (by  joining  in  the 
deed  for  the  property)  of  her  inchoate  dower  in  certain  premises 
conveyed  by  her  husband  to  Thomas  Keyes,  in  1869.     By  the 
proof  the  defendant  set  up  another  consideration  also,  money, 
which  they  say  was  from  time  to  time  earned  by  Mrs.  Soden, 
and  given  over  to  her  husband,  and  used  by  him,  and  which  he 
promised  to  repay  her.     Without  entering  on  the  considerations 
appropriate  to  the  merits  of  this  defence,  if  it  were  allowable,  it 
is  enough  to  say  that  inasmuch  as  it  is  not  set  up  in  the  answer, 
it  cannot  be  considered.     Chandler  v.  Herrick,  S  Stock.  ^97; 
Mead  v.  Coombs,  11  C  E,  Or.  173.     As  to  the  defence  set  up  by 
the  answer,  the  fact  appears  that  the  property  conveyed  to  Keyes 
was  encumbered  beyond  its  value  by  mortgages,  in  which  Mrs. 
Soden  had  joined.     The  consideration  of  the  conveyance  was  the 
assumption,  by  Keyes,  of  the  mortgages,  but  Soden  was  to  pay  him 
$150,  or  thereabouts.     Her  inchoate  dower,  therefore,  was  of  no 
value.     Again,  that  conveyance  was  made  six  years  before  the 
transfer  of  the  property  in  question.     It  does  not  appear  that 
any  consideration  whatever  was  mentioned  when  the  convey- 
ances for  that  transfer  were  executed.     Forman,  who  drew  the 
deeds,  says  that  all  he  knew  about  the  object  of  the  transfer  was 
that  it  was  to  put  the  title  in  Mrs.  Soden,  and  that  the  only  con- 
sideration, so  far  as  he  knows,  is  that  mentioned  in  the  deeds ; 
and  he  further  says  that  neither  Soden  nor  his  wife  has  ever,  at 
any  time,  or  in  any  manner,  stated  to  him,  or  in  his  presence,  the 
object  in  making  those  deeds.     Soden,  in  his  testimony,  says  that 
he  had  agreed  to  convey  the  property  to  his  wife  in  order  to 
repay  her  the  money  she  had  advanced  to  him,  and  that  in 
making  the  conveyance  he  had  no  other  purpose  except  to  secure 
the  repayment  of  those  moneys  to  her.     There  is  not,  and  there 
never  was,  any  written  evidence  of  the  alleged  agreement  to  con- 
vey the  property  in  consideration  of  the  relinquishment  of  the 
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inchoate  dower.     Mrs.  Soden  says  that  no  one  except  herself  and 
her  husband  was  present  when  it  was  made.     Mr.  Keyes  knows 
Dothiog  of  the  existence  of  any  objection  on  the  part  of  Mrs. 
Soden  to  signing  the  deed  to  him.     The  transfer  to  her  was  not 
made,  as  before  suggested,  for  six  years  after  the  alleged  agree- 
ment, and  it  is  most  noteworthy  that  it  was  not  made  until  a 
few  days  before  the  return-day  of  a  rule  upon  Soden  to  show 
cause  why  he  should  not  be  attached  for  contempt  for  not  account- 
ing, pursuant  to  citation,  for  the  residue  which  was  in  his  hands. 
The  rule  was  served  on  him  on  the  16th  of  January,  and  the 
transfer  was  made  on  the  20th.     The  rule  required  him  to  show 
cause  on  the  28th.     The  principle  upon  which  the  cases  of 
Post  V.  StigeTy  2  Stew.  Eq,  SS^y  and  Cflark  v.  EoaenkranSf  4,  Stew. 
-S^.  665,  were  decided,  is  applicable  to  and  will  govern  the 
decision  of  this.     There  will  be  a  decree  for  the  complainant^ 
accordingly. 


The  New  Jeksey  and  New  England  Telegbaph 

Company 

V. 

T^fi  Board  of  Fire  Commissioners  op  Jersey  City. 

-Public  agents  can  only  bind  the  municipality  which  they  represent  when 
"®y  act  within  the  limits  of  their  chartered  authority. 

-A.  municipal  corporation  may  always  interpose  successfully  the  defence 
^^*yx  Ttres  to  a  contract  not  within  the  scope  of  its  chartered  powers. 

If  public  agents  concede  privileges  they  must  restrict  the  concession  to 
^^  ^%  may  be  given,  without  detriment  to  the  public.    This  the  party  to 
'^i^tD^  the  concession  is  made  is  bound  to  undeistand. 


On  application  for  an  injunction,  heard  on  bill  and  affidavit, 
and  depositions  taken  on  notice. 
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Mr.  Flavel  JfcGee,  for  motion. 
Mr.  Allen  McDermotty  contra. 

Van  Fleet,  V.  C. 

The  complainants  are  the  owners  of  a  h'ne  of  electric  tele- 
graph, extending  from  the  city  of  New  York  to  the  city  of  Phil- 
adelphia. One  of  their  wires  is  used  for  the  transmission  of 
messages  between  the  stock  exchanges  of  the  two  cities.  The 
complainants  aver  that  no  telegraphic  wire  in  the  United  States 
is  of  greater  commercial  importance  than  this  one.  The  object 
of  their  bill  is  to  prevent  the  defendants  from  destroying  a  part 
of  their  line. 

The  facts  material  to  the  question  submitted  for  judgment 
may  be  summarized  as  follows :     Prior  to  the  erection  of  the 
complainants'  line   through    Jersey  City,  the  defendants    had 
erected  a  telegraph  in  Jersey  City,  which  they  used  for  the  pur- 
poses of  their  department.     Some  of  their  poles  were  out  of 
repair,  and  required  to  be  replaced  by  new  ones.     The  com- 
plainants intended  to  construct  a  part  of  their  line  through  the 
same  streets  in  which  the  defendants'  line  had  been  constructed. 
The  complainants  do  not  say,  in  their  bill,  that  they  had  ob- 
tained permission  from  the  common  council  of  Jersey  City  to 
erect  their  line  through  these  streets.     The  complainants  pro- 
posed to  an  oflScer  of  the  defendants,  known  by  the  name  of 
superintendent  of  telegraph,  that  they  would  remove  such  of  the 
defendants'  poles  as  were  worn  out,  and  put  in  their  places  poles 
large  enough  for  the  use  of  both  parties,  and  would  thereafter 
keep  the  poles  in  repair,  replace  them  when  worn  out,  and  be 
charged,  in  all  respects,  with  their  care;  aad  would  also  give 
the  defendants  the  right  to  hang  their  wires  on  any  other  poles 
which  they  might  erect  in  any  other  part  of  the  city,  on  condi- 
tion that  they  should  have  the  right  to  hang  their  wires  on  the 
defendants'  poles.     The  superintendent  told  the  complainants 
that  he  had  no  authority  to  accept  their  proposal,  but  he  prom- 
ised them  that  he  would  report  it  to  the  proper  committee  of  the 
defendants.     It  was  not  reported  to  the  board,  nor  to  any  oom- 
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mittee  of  the  board,  but  the  superintendent  reported  it  to  two 
members  of  the  board — first  to  the  president  of  the  hoard,  who 
directed  hira  to  report  it  to  Commissioner  Speck,  and  he  did  so, 
accordingly.  Commissioner  Speck,  after  going  over  part  of  the 
route,  directed  the  superintendent  to  accept  the  offer.  The  com- 
plainants, immediately  after  being  informed  of  Commissioner 
Speck's  direction,  furnished  the  necessary  men  and  material,  and 
the  old  poles  were  removed  and  new  ones  erected,  and  the  wires 
of  both  lines  were  hung  upon  them.  The  work  was  all  done  at 
the  complainants'  cost,  but  under  the  direction  of  defendants' 
superintendent.  The  complainants  say  their  expenditure  ex- 
ceeded $1,200. 

At  this  point  it  is  important  to  state  that,  while  the  board  of 
fire  commissioners  consisted  of  six  members,  but  a  single  mem- 
ber assented  to  the  complainants'  interference  with  their  tele- 
graph. Four  of  its  members,  so  far  as  the  bill  shows,  never 
heard  of  the  complainants'  proposition  until  after  the  work  had 
been  completed.  It  is  certain  the  complainants'  proposition  was 
never  laid  before  the  board  as  a  body.  It  is  equally  clear  that 
tlie  board  could  only  act  when  duly  convened  as  a  body.  It  is, 
therefore,  needless  to  say  that  the  action  of  the  complainants  in 
removing  the  old  poles  and  substituting  new  ones  was  wholly 
unauthorized. 

The  events  just  described  all  occurred  before  September  1st, 
1880.  On  that  date  a  permanent  committee  of  the  board,  called 
the  committee  on  telegraph  and  fuel,  were  directed  to  investigate 
the  action  of  the  complainants.  The  resolution  giving  this  direc- 
tion stated  that  the  complainants  had  acted  without  authority. 
The  next  day  (September  2d)  the  complainants  wrote  a  letter  to 
the  defendants  explaining  their  conduct,  and  on  the  15th  of 
the  same  month  the  board,  in  conformity  to  the  recommendation 
of  the  committee  having  the  matter  in  charge,  invited  the  corpo- 
ration attorney  and  the  officers  of  the  complainants  to  meet  with 
them  at  their  next  meeting.  That  meeting  was  held  September 
^^,  and  the  action  of  the  board,  in  relation  to  the  matter  under 
^Dsideration,  is  recorded  on  their  minutes,  as  follows : 
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"  Commissioner  Speck  reported  that  the  committee  on  telegraph  and  fuel 
recommended  that  the  right  and  use  of  the  poles  erected  by  the  New  Jersey 
and  New  England  Telegraph  Company,  touching  our  line,  be  transferred  to 
the  fire  department,  and  in  return  this  board  will  grant  permission  to  (he 
said  New  Jersey  and  New  England  Telegraph  Company  to  place  their  wires 
thereon,  provided  there  is  no  interference  with  the  wires  of  this  department 
On  motion,  the  reported  was  received  and  adopted,  and  the  clerk  was  directed 
to  notify  the  New  Jersey  and  New  England  Telegraph  Company." 

A  copy  of  this  minute  was  sent  to  the  complainants  the  next 
day  (September  23d),  and  six  days  afterwards  (September  29th) 
they  wrote  to  the  defendants,  stating  that  while  the  terms  of  the 
agreement  set  forth  in  their  communication  were  not  as  they 
understood  them  originally,  yet  they  saw  no  good  reason  why 
they  should  not  accept  them,  and  they  did  thereby  accept  them. 
The  next  day  (September  30th)  the  clerk  of  the  defendants  wrote 
to  tlie  complainants,  stating  that  their  letter  of  the  29th  had  been 
laid  before  the  board,  and  that  the  board  had  directed  him  to  say, 
in  reply,  that  the  board  would  not  enter  into  a  contract  with  the 
complainants  until  they  were  convinced  that  the  complainants' 
wires  would  not  interfere  with  the  telephone  wires  of  the  depart- 
ment. 

No  further  communication  passed  until  October  20th,  1880, 
when  the  complainants  were  informed  that  the  board,  sitting  as 
a  committee  of  the  whole,  were  of  opinion  that  the  use  of  the 
poles  by  the  complainants  would  interfere  with  the  working  of 
the  telephone  of  the  department,  and  by  the  same  communication 
they  were  notified  tiiat  the  committee  on  telegraph  and  fuel  had 
b^en  ordered  to  have  the  poles  erected  by  the  complainants 
removed,  and  the  poles  belonging  to  the  department  restored. 
Nothing  further  was  done  by  either  party  until  November  18t<h, 
1880,  when  the  defendants  notified  the  complainants  that  unless 
the  poles  erected  by  them  were  removed  at  once,  the  department 
would  take  measures  to  have  them  removed.  Thereupon  the 
complainants  asked  this  court  to  protect  them  against  the  conse- 
quences of  the  acts  threatened  by  the  defendants. 

The  complainants  put  their  right  to  protection  upon  a  con- 
tract. They  contend  that  tlie  defendants  have  made  a  contract 
with  them,  giving  them  the  right  to  hang  their  wires  on  the 
defendants'  line,  while  the  defendants  deny  both  the  fact  of  the 
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coutracty  and  their  capacity  to  make  one  of  the  character  claimed. 
There  can  be  uo  doubt  that  the  injury  threatened  belongs  to  the 
class  which  it  is  the  duty  of  this  court  to  prevent  in  limine.  If 
the  complainants'  wires  are  severed  at  a  single  point,  it  is 
obv  ioQS  that  their  line,  between  its  principal  termini,  will  be 
rendered  utterly  useless.  The  mischief  threatened  will,  if  com- 
mitted, occasion  serious  and  irreparable  loss.  It  is  equally  clear, 
that  if  the  contract  affirmed  by  the  complainants  is  one  which 
the  defendants  were  not  authorized  to  make,  it  is  void.  They 
are  public  agents,  and  can  only  bind  the  municipality  which 
they  represent  when  they  act  within  the  limits  of  their  chartered 
authority .  A  municipal  corporation  may  always  interpose, 
sttooessfully,  the  defence  of  ultra  vires  to  a  contract  not  within 
the  scope  of  its  chartered  powers. 

The  complainants'  right  to  an  injunction  must  depend,  I  think, 
entirely  upon  whetlier  or  not  they  have  shown  a  valid  contract. 
The  power  of  the  defendants  to  make  a  contract  I  do  not  think 
can  be  the  subject  of  much  doubt.  By  the  charter  of  Jersey 
City,  they  are  given  the  entire  control  and  management  of  the 
fire  telegraph  and  other  apparatus  appertaining  to  the  fire  de- 
partment (P.  X.  of  1871  p.  m^y  §  llJi)y  and  also  power  to  pur- 
chase and  hold  any  personal  property  they  may  deem  necessary 
for  the  purpase  of  extinguishing  fires.  Id,  11^  §  117.  These 
provisions,  I  think,  give  them  power  to  repair  and  rebuild  their 
line  of  telegraph.  This  necessarily  involves  authority  to  make 
contracts  for  material  and  labor.  Whether  they  can  lawfully 
agree  to  pay  by  a  concession  of  privileges,  which  will  confer 
upon  some  other  person  authority  to  erect  telegraph  poles  in  the 
streets,  without  the  i)errai5'Sion  of  the  common  council,  is  quite 
another  question.  I  shall,  however,  for  the  purposes  of  this 
discussion,  assume  that  the  defendants  have  power  to  make  such 
a  contract  as  that  which  the  complainants  claim  was  made  in  this 
case. 

The  test,  then,  by  which  the  complainants'  claim  must  be 
tried,  IB,  Have  they  shown  a  contract  ?  The  facts  are  free  from 
dispute.  The  complainants  cannot  claim  that  they  expended 
their  money  upon  the  faith  of  a  promise.     They  had  no  promise 
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from  the  defendants.  Their  acts  in  removing  the  defendants' 
poles  and  substituting  their  own  were  entirely  unauthorized; 
they  were,  in  fact,  acts  of  unlawful  interference.  That  they 
were  done  under  the  superintendence  of  one  of  the  defendants' 
officers,  does  not  at  all  change  their  legal  character.  He  acted 
without  authority,  entirely  outside  of  his  powers,  and  his  acts 
were,  therefore,  those  of  au  unlawful  intermeddler.  The  com- 
plainants are,  in  my  opinion,  without  a  particle  of  equity,  unless 
it  can  be  found  in  the  action  of  the  defendants  on  the  22d  of 
September,  1880.  On  that  date  the  defendauts  did  inform  the 
complainants  that  they  would  be  willing,  in  a  certain  contin- 
gency, to  make  a  contract  with  them.  Their  action,  as  I  inter- 
pret it,  amounted  to  this :  They  said  to  the  complainants  that, 
if  the  complainants  would  transfer  to  them  the  poles  which  they 
had  erected,  they  would  grant  to  the  complainants  the  right  to 
place  their  wires  on  them,  provided  the  placing  of  their  wires 
on  them  did  not  interfere  with  the  efficiency  of  the  telegraph  for 
the  uses  of  their  department.  This,  in  ray  opinion,  was  the  only 
contract,  for  a  joint  use  of  their  line,  the  defendants  had  any 
authority  to  make.  They  were  public  agents,  charged  with  im- 
portant public  duties.  Emergencies  were  possible,  when  the 
safety  of  the  public  would  depend  largely  upon  the  celerity  and 
thoroughness  with  which  they  performed  their  duties.  They 
were  given  the  control  of  the  telegraph  as  a  means  to  enable 
them  to  do  their  duty.  All  this  the  complainants  knew.  They 
also  knew  that  the  defendants  could  make  no  arrangement  with 
thera,  or  with  any  other  person,  by  which  they  surrendered  the 
control  of  the  telegraph,  or  allowed  it  to  be  used  for  any  pur- 
pose which  might  impair  ils  efficiency  as  an  arm  of  the  public 
service ;  and  that,  if  they  should  attempt  to  do  so,  even  by  a 
contract  executed  with  the  utmost  solemnity,  their  act  would  be 
plainly  ultra  vires.  When  the  complainants  were  informed  what 
kind  of  a  contract  the  defendants  were  willing  to  enter  into,  they 
at  once  assented  to  its  terms,  and  this,  the  complainants  insist, 
completed  the  contract,  and  from  thenceforth  both  parties  were 
bound  by  it.  But  is  this  true  as  a  matter  of  fact?  In  other 
words,  did  the  parties  understand  that  the  defendants,  by  their 
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action  of  September  22d,  meant  to  propose  a  contract  which 
should  have  binding  force  from  the  moment  the  complainants 
assented  to  it?  So  far  as  the  defendants  are  concerned,  they 
give  a  conclusive  answer  to  this  question  by  their  conduct.  Im- 
mediately upon  being  informed  by  the  complainants  that  they 
were  willing  to  agree  to  the  terras  mentioned,  the  defendants 
notified  them  that  they  were  not  yet  ready  to  conclude  a  contract, 
and  would  make  none  until  they  were  satisfied  that  they  could 
do  so  without  impairing  the  eflficiency  of  the  telegraph  for  the 
public  service.  The  complainants  did  not  dissent;  they  said 
nothing.  Their  conduct,  in  this  respect,  is  important,  when  we 
remember  that  the  contract  was  entirely  their  project,  and  that 
they  were  so  eager  to  make  it  that  they  actually  proceeded  to 
execute  it  before  the  defendants  had  commenced  its  negotiation. 
It  must  also  be  remembered  that  the  complainants  were  endeav- 
oring to  induce  the  defendants  to  condone  a  trespass.  The  de- 
fendants were  willing  to  grant  condonation  conditionally.  They 
were  willing  to  overlook  the  trespass  and  give  the  complainants 
the  right  to  use  the  poles  which  they  had  erected,  but  only  in 
the  event  such  use  did  not,  in  their  judgment,  interfere  with  the 
use  of  the  telegraph  by  the  department.  This  the  complainants 
were  bound  to  understand  from  the  language  of  the  resolution. 

But,  aside  from  all  other  matters,  I  think  the  complainants 
were  bound  to  understand,  from  the  nature  of  the  defendants' 
powers  and  duties,  that  the  question  whether  the  complainants' 
wires  could  be  put  upon  the  defendants'  poles  without  danger  of 
injury  fo  the  public  service,  was  one  that  the  defendants  were 
bound  to  reserve  for  their  own  determination.  They  knew  they 
were  dealing  with  public  officers  who  were  charged  with  delicate 
and  important  duties,  and  that  they  had  beerf  given  control  of 
the  telegraph  for  the  protection  of  the  public,  and  that  they 
could  neither  use  it  themselves  nor  allow  it  to  be  used  for  any 
purpose  which  involved  the  slightest  risk  or  hazard  to  the  pub- 
lie.  When,  therefore,  the  defendants  proposed  to  allow  them  to 
Qse  their  line,  provided  no  interference  occurred,  they  were 
bound  to  understand  that  the  question  whether  the  public  safety 
would  be  imperiled  by  granting  them  what  they  wanted  or  not 
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was  one  that  the  public  welfare  woald  not  permit  to  be  decided 
by  experiment  or  trial,  but  must  be  left  to  the  judgment  of  the 
defendants.  That  judgment  having  been  exercised,  it  must  be 
assumed  that  it  has  been  fairly  exercised.  It  finds  that  the 
complainants'  wires,  if  maintained  on  the  defendants'  poles,  will 
interfere  with  the  working  of  the  telephone  of  the  department 
Such  finding  is,  in  my  judgment,  conclusive  against  the  com- 
plainants. 

The  order  to  show  cause  must  be  discharged,  and  the  com- 
plainants' bill  dismissed,  with  costs. 


JoHK  Trbsgh 


V, 


JoHK  M.  WiRTZ  and  MiionE  Wibtz. 

1.  By  the  oommon  law,  a  husband  had  an  absolute  right  to  all  monejs 
earned  bj  his  wife ;  but  this  rule  has  been  abrogated  in  this  state.    Bev,  6S7 

u. 

2.  Prior  to  this  statute,  a  husband  could  make  a  valid  gift  or  relinquishment 
to  his  wife  of  her  earnings,  even  against  creditors  whose  debts  had  already 
been  contracted. 

3.  If  a  wife  places  money  in  her  husband's  hands,  to  be  invested  for  her, 
and  he  accepts  it  with  that  understanding,  he  becomes  her  trustee,  and  is 
bound  to  execute  his  trust  faithfully. 

4.  The  marital  relation  does  not  disqualify  a  husband  from  becoming  the 
agent  of  his  wife. 


Mr.  E.  D,  Deacon,  for  complainant. 

Mr,  M.  T.  Newbold,  for  defendants. 

Van  Fleet,  V.  C. 

This  is  a  creditor's  suit.     The  defendants  are  husband  and 
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wife.  The  complaiuant  having  reoovered  a  judgment  against 
the  husband,  and  being  unable  to  find  any  property  out  of  which 
lie  can  make  his  debt,  seeks  by  this  suit  to  reach  certain  prop- 
erty standing  in  the  name  of  his  wife,  which  he  says  is,  in  law, 
the  property  of  the  husband,  and  should,  therefore,  be  applied 
to  the  payment  of  his  debts. 

The  facts  are  almost  entirely  free  from  dispute.  They  come 
mainly  from  the  mouths  of  the  defendants,  and  may  be  stated 
as  follows:  The  wife,  in  the  spring  of  1868,  commenced  the 
business  of  hair-dressing  and  the  manufacture  of  human  hair, 
in  Jersey  City.  She  started  with  a  capital  of  $250.  Part  of 
this  she  borrowed,  and  the  balance  she  had  earned  with  her 
needle.  Her  husband  at  this  time  was  engaged  in  the  manu- 
facture of  hair  jewelry,  in  the  city  of  New  York.  He  had  no 
bterest  in  his  wife's  business ;  he  furnished  none  of  her  capital, 
and  exercised  no  control  over  her  in  its  prosecution,  but  allowed 
her  to  conduct  herself  in  its  prosecution  as  though  she  were  a 
feme  sok.  She  succeeded,  and  made  money.  In  July,  1871^ 
she  gave  her  husband  $1,000  to  loan  for  her  on  bond  and  mort- 
gage. He  made  the  loan,  but  allowed  the  papers  to  be  made 
payable  to  himself.  He  now,  however,  says  that  the  money  be- 
longed to  his  wife,  and  that  the  bond  and  mortgage  were  made 
payable  to  him  through  mistake.  In  January,  1874,  $600  of 
the  principal  of  this  mortgage  was  paid  to  the  wife,  and  a  new 
mortgage  executed  to  her  for  the  balance,  and  the  old  one  can- 
celed. Part,  at  least,  of  the  complainant's  debt  had  been  in- 
curred by  the  husband  prior  to  this  last  date.  The  husband 
gave  up  his  business  in  1871,  and  after  that,  up  to  July  1873, 
assisted  his  wife  more  or  less  in  her  business.  He  was,  how- 
ever, a  mere  worker  ;  the  wife  continued  to  control  the  business, 
and  he  merely  gave  her  such  labor  as  she  required.  She  paid 
him  no  wages,  hul  supported  him,  and  gave  him  money  as  she 
thought  he  needed  it.  In  July  or  August,  1873,  he  formed  a 
copartnership  with  a  man  named  Beltz,  to  carry  on  the  business 
of  florists.  Beltz  furnished  no  capital.  Mrs.  Wirtz  really  fur- 
nished the  whole,  by  loans  to  her  hueband.  The  evidence  ren- 
ders it  very  clear  that  she  advanced,  by  way  of  loan,  between 
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July,  1873,  and  January,  1874,  over  $2,000.  Both  husband 
and  wife  swear  that  these  loans  were  made  upon  a  distinct  un- 
derstanding that  they  were  to  be  repaid  by  a  conveyance  of  the 
house  and  lot  which  the  complainant  now  seeks  to  have  declartnl 
the  ])roperty  of  the  husband.  During  the  wint<3r  of  1873-74  the 
husband  became  sati§fied  that  his  copartner  was  defrauding  him, 
and  on  the  16th  of  January,  1874,  he  sold  his  interest  in  the 
floral  business  for  $1,000,  and  a  stipulation  or  promise  by  his 
purchaser  that  he  would  pay  the  husband's  share  of  the  copart- 
nership debts.  His  purchaser  paid  neither  the  purchase-money 
nor  any  part  of  the  debts  of  the  copartnership.  On  the  7th  of 
January,  1874,  the  husband  conveyed  the  house  and  lot  in  dis- 
pute to  a  third  person,  and  that  person,  on  the  2d  of  February, 
1874,  conveyed  them  to  the  wife.  Upon  these  facts  the  com- 
plainant asks  a  decree  declaring  that  the  mortgage  and  house 
and  lot  are  held  by  the  wife  in  trust  for  her  husband's  creditors, 
and  adjudging  that  they  shall  be  applied  to  the  payment  of  his 
debts. 

The  evidence  shows  very  clearly  that  the  money  loaned  on 
the  mortgage,  as  well  as  that  invested  by  the  husband  in  the 
floral  business,  was  made  by  the  wife.  She  acquitted  it  chiefly 
by  her  labor  and  skill  as  a  hair-dresser — her  other  gains  being 
quite  small — so  that  the  money  used  for  both  purposes  was  her 
earnings,  the  product  of  her  labor.  Tiie  evidence,  I  think, 
makes  it  equally  clear  that  she  carried  on  business  for  her  own 
benefit  and  advantage,  with  her  husband's  full  consent,  and  tliat 
when  she  passed  over  the  money  to  him,  represented  by  the 
proj)erty  in  dis[)ute,  she  had  no  intention  to  give  it  to  him,  nor 
to  abandon  it,  nor  he  any  purpose  to  obtain  it,  or  to  reduce  it  In 
possession  in  virtue  of  his  marital  rights. 

Taking  these  to  be  the  facts,  the  question  presented  by  the 
case  is  one  of  law.  The  complainant  contends  that  a  wife's 
earnings  belong  to  her  husband,  and  that  he  cannot,  as  against 
his  creditors,  give  them  to  her.  There  can  be  no  doubt  that,  by 
the  common  law,  a  husband  had  an  absolute  right  to  all  moneys 
earned  by  his  wife ;  if  he  died  without  having  recovered  them, 
they  did  not  survive  to  her,  but  went  to  his  representatives.     If 
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it  became  necessary  to  sue  for  them  during  coverture,  the  hus- 
band had  to  sue  alone,  unless  he  could  show  a  special  promise 
to  the  wife,  and  then  he  might  sue  either  in  his  own  name,  or  in 
tlie  names  of  both,  as  he  chose.  Clancy  on  Husb.  and  Wife 
3 J  5.  But  this  rule  of  tlie  common  law  has  been  abrogated  in 
this  state.  By  a  recent  statute,  the  wages  and  earnings  of  a 
married  woman,  acquired  or  gained  by  her  in  any  employment, 
occupation  or  trade,  carried  on  separately  from  her  husband,  are 
made  her  separate  property,  as  though  she  were  a  single  woman, 
fiec.  637  §  4,  This  statute  does  not,  however,  prescribe  the  rule 
by  which  the  rights  of  the  parties  to  this  suit  must  be  deter- 
mined. It  did  not  take  effedt  until  after  the  moneys  in  contro- 
versy had  been  earned,  received  and  invested. 

The  question  is,  could  a  husband,  prior  to  this  statute,  relin- 
<]aish  his  common  law  right  to  the  earnings  of  his  wife  so  as  to 
give  her  a  valid  title  to  them  against  his  creditors?  The  com- 
plainant contends  that  he  could  not,  and  this  contention  is  fully 
supported  by  a  proposition  affirmed  as  law  in  Cramer  v.  lieford, 
2  a  E.  Gr,  S80.     It  is  there  said  : 

"A  wife's  earnings,  and  the  avails  of  her  labor,  during  coverture,  belong 
to  her  husband,  and  he  cannot,  as  against  his  creditors,  give  or  agree  to  give 
them  to  her ;  nor  can  she  justly  claim  that  property  purchased  with  them,  in 
lier  name,  is  hers,  and  not  subject  to  be  taken  for  his  debts." 

• 

Two  cases  are  cited  in  support  of  this  proposition,  namely, 
Skillman  v.  Skillman,  ^  Beas.  IflS^  and  BeJford  v.  Crane,  1  C 
E,  Gr.  265 ;  but  these  cases,  as  I  understand  them,  do  not  go 
quite  to  the  length  of  declaring  that  a  husband  can,  under  no 
condition  of  facts,  make  a  valid  relinquishment  of  his  right  to 
liis  wife^s  earnings  as  against  his  creditors,  but  they  do  go  to 
this  extent — they  hold  that  while  a  wife  may  acquire,  by  gift 
from  her  husband,  a  separate  property,  in  equity,  in  her  earn- 
ings, as  against  him,  such  gift  will  not  be  valid  as  against  his 
creditors,  unless  made  pursuant  to  an  ante-nuptial  contract. 
The  creditors  here  meant  are,  obviously,  those  only  whose  debts 
were  contracted  prior  to  the  gift  or  relinquishment.  When  free 
from  debt,  a  husband  may  lawfully  surrender  his  right  to  his 


128  CASES  IN  CHANCERY.  [34  Eq 

Tresch  v.  WirU. 

wife's  earnings^  or  make  a  valid  gift  to  her  of  anything  that  is 
susceptible  of  ownership.  The  wife,  in  this  case,  had  been 
carrying  on  business  as  a  feme  sole,  with  her  husband's  consent, 
for  more  than  five  years  before  the  complainant's  debt  was  in- 
curred. The  property  the  complainant  is  seeking  to  reach  had 
been  surrendered  by  his  debtor  long  before  the  relation  of  cred- 
itor and  debtor  existed  between  them.  The  complainant  did  not 
trust  the  wife,  nor  look  to  her  ability  to  earn  money  for  the  pay- 
ment of  his  debt.  If,  at  the  time  his  debt  was  contracted,  he 
knew  his  debtor  had  a  wife,  and  made  any  inquiry  respecting 
her,  he  undoubtedly  was  informed  that  she  was  carrying  on 
business  separately  from  her  husbadd,  and  had  loaned  him  the 
money  with  which  he  had  started  business.  The  gift  in  this 
case  long  ante-dated  the  complainant's  claim,  and  was  made 
when,  so  far  as  appears,  the  husband  had  no  creditors,  and  did 
not  expect  to  incur  debts,  and  must,  therefore,  be  held  valid 
against  the  complainant. 

But  at  the  time  the  complainant's  debt  was  contracted,  a  hus- 
band might  make  a  valid  gift  or  relinquishment  to  his  wife  of 
her  earnings,  even  against  creditors  whose  debts  had  already 
been  contracted,  though  no  ante-nuptial   arrangement  existed 
between  them.     In  Peteraon  v.  Mulford,  7  Vr.  489,  decided  by 
the  court  of  errors  and  appeals  at  its  March  Term,  1873,  that 
court  declared  it  to  be  the  settled  law  of  this  state,  that  a  hus- 
band may  permit  his  wife  to  labor  for  herself  and  appropriate  to 
her  own  use  the  avails  of  her  labor,  and  may  give  to  her,  or 
allow  her  to  appropriate  to  her  own  use,  the  proceeds  of  her  own 
labor  when  received  by  her,  and  that  such  permission  or  gifl  is 
good  and  valid  as  against  his  creditors,  if  such  proceeds  have  not 
actually  been  reduced  into  his  possession. 

No  part  of  the  earnings  represented  by  the  property  in  con- 
troversy was  ever  reduced  to  possession  by  the  husband.  The 
fact  that  he  invested  $1,000  of  them,  on  a  mortgage  payable  to 
himself,  did  not,  under  the  circumstances  stated,  constitute  a 
reduction  to  possession  so  as  to  make  the  security  his  and  de- 
prive the  wife  of  it.  By  allowing  her  to  establish  a  busine^ 
and  to  manage  and  control  it  as  her  own  separate  affair,  and  to 
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take  aod  appropriate  its  proceeds  as  her  separate  property^  he 
told  Iier,  in  the  most  unmistakable  manner^  that  he  abandoned 
all  right  to  her  earnings  and  the  proceeds  of  her  business. 
While  they  remained  in  her  possession  they  were  hers  absolutely, 
and  he  was  powerless  to  get  them  from  her.  When  she  had 
accumulated  sufficient  to  warrant  her  in  making  an  investment, 
it  was  both  natural  and  proper  for  her  to  go  to  him  and  ask  him 
to  do  it  for  her.  If  she  placed  the  money  in  his  hands  to  be 
invested  for  her,  and  he  accepted  it  with  that  understanding,  he 
became  her  trustee,  and  was  bound  to  execute  his  trust  faith- 
fully. If,  after  getting  the  money  into  his  possession  to  invest 
for  her,  he  should  have  attempted  to  deprive  her  of  it  by  the 
exercise  of  his  marital  rights,  liis  attempt  would  have  been  a 
fraud  of  the  most  offensive  kind.  Neither  he,  nor  those  who 
must  trace  their  title  through  him,  can  found  a  right  on  a  wrong 
of  that  character.  But  the  husband  did  not  invest  the  money  in 
his  own  name  for  the  purpose  of  asserting  a  claim  to  it,  nor  for 
the  purpose  of  making  the  security  his  own.  The  investment  in 
his  name  was  a  mistake,  which,  in  equity,  took  nothing  from  the 
wife,  and  gave  nothing  to  the  husband.  In  what  the  husband  did 
there  was  no  intent  to  appropriate  the  money  to  himself,  in  virtue 
of  his  marital  right,  and  without  such  intent  there  can  be  no 
reduction  into  possession  so  as  to  deprive  the  wife  of  her  right, 
i  Bish.  on  Mar,  Worn,  §  119. 

Nor  does  the  fact  that  a  husband  assists  his  wife,  by  working 
for  her,  or  managing  her  business,  make  her  property  liable  for 
his  debts.  A  married  woman  may  allow  her  husband  to  manage 
her  separate  estate,  without  necessarily  subjecting  it,  or  the  pro- 
fits arising  from  his  management,  to  the  claims  of  his  creditors. 
Aldridge  v.  Muirhead,  11  Otto  399.  A  man's  creditors  cannot 
compel  him  to  work  for  them.  A  debtor  is  not  the  slave  of  his 
creditors.  The  marital  relation  does  not  disqualify  a  husband 
from  becoming  the  agent  of  his  wife.  All  the  property  of  a 
married  woman  is  now  her  separate  estate;  she  holds  it  as  a 
feme  sole,  and  has  a  right  to  embark  it  in  business.  She  may 
lawfully  engage  in  any  kind  of  trade  or  barter.  If  she  engages 
in  business,  and  actually  furnishes  the  capital,  so  that  the  busi- 
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ness  is  in  fact  and  truth  hers,  she  has  a  right  to  ask  the  aid  of 
her  husband,  and  he  may  give  her  his  labor  and  skill  without 
rendering  her  property  liable  to  seizure  for  his  debts.  Voorhm 
V.  Bonested,  16  Wall.  SI. 

The  property  the  complainant  seeks  to  reach  is  not  the  prop- 
erty of  his  debtor^  and  his  bill  must  therefore  be  dismissed,  with 
costs. 


The  Eliza  bethtown  Savings  Institution 

^» 
James  J.  Gebbeb^  as  assignee  of  Simeon  J.  Ahem. 

1.  Judgments  of  courts  of  record  in  one  state  are  entitled  to  recognition  by 
the  courts  of  sister  states  as  evidence  of  a  debt,  but  they  have  no  extra-terri- 
torial force  as  judgments. 

2.  No  court  can  enforce  its  process  or  orders  beyond  the  limits  of  the  state 
which  ordained  and  established  it. 


On  final  hearing  on  bill^  answer  and  proofs  taken  before  a 
master. 

Mr.  HamUUm  Wdllia,  for  complainants. 

Mr.  William  P.  Wilson,  for  defendant. 

Note. — The  plaintiff  in  a  judgment  recovered  in  one  state  is  only  regarded 
as  a  creditor  at  large  in  another,  Carter  v.  Bennett^  6  Flo,  ^4  ;  and  the  mle 
applies  in  the  administration  of  a  decedent's  asHcts,  Davii  v.  Smithy  -5  Ga. 
^74;  Brengle  v.  McClelian,  7  QUI  &  Johns.  4S4;  Cameron  v.  Wurtx,  4  McCord 
278;  Harness  v.  Oreen,  20  Mo.  316;  McEbnoyU  v.  Cohen,  13  Pet.  SU ;  i 
Wms.  on  Exrs.  *090. 

Execution  can  issue  only  out  of  the  court  which  renders  the  judgment  or 
decree;  thus  it  cannot  issue  out  of  the  common  pleas  on  a  decree  or  order  of 
a  court  of  equity,  Stanford's  case,  4  ScoU  23;  Oibbs  v.  Pike,  9  Af.  d:  W.  351; 
nor  out  of  the  supreme  court  on  an  inferior  court's  judgment,  Clarke  v.  JftUcT, 
18  Barb.  269  ;  nor  run  beyond  the  county  where  the  court  is  organized,  PfopU 
V.  Van  Epps,  4  Wend.  387. 
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The  object  of  the  bill  m  this  ease  is  to  enforce  what  the  com- 
plainants call  an  equitable  lien.     The  fund  in  dispute  is  in  court. 

The  following  are  the  material  facts :  In  1876,  the  Esterbrook 
Steel  Pen  Manufacturing  Company  brought  a  suit  against 
Simeon  J.  Ahern  in  this  court,  for  an  account,  which  resulted  in 
a  decree  in  favor  of  Ahern  for  a  sum  slightly  in  excess  of  $600. 
The  sum  so  found  due  was,  by  the  order  of  the  court,  paid  to 
the  clerk  June  25th,  1878.  Prior  to  this  date,  and  on  the  16th 
■of  April,  1878,  Ahern  was  adjudged  a  bankrupt  and  shortly 
afterwards  the  defendant,  Gerber,  was  appointed  his  assignee. 
The  complainants  recovered  a  judgment  against  Ahern  in  the 
supreme  court  of  the  state  of  New  York  on  the  29th  of  October, 
1877,  for  over  $2,000,  and  on  the  2d  of  March,  1878,  they  pro- 
■cnred  one  of  the  justices  of  that  court  to  make  an  order  requir- 
ing the  pen  company  to  pay  to  them  any  debt  which  might  be 
•due  from  them  to  Ahern,  up  to  the  amount  of  their  judgment, 
and  also  forbidding  them  from  paying  the  same  to  Ahern,  or  to 
any  one  for  him.  At  the  time  this  order  was  made,  as  well  as 
before,  both  Ahern  and  the  pen  company  were  citizens  of  this 
Btate.  The  pen  company,  however,  had  an  office  in  the  city  of 
New  York,  where  they  conducted  a  part  of  their  business. 

The  order  just  referred  to,  made  by  one  of  the  justices  of  the 
supreme  court  of  the  state  of  New  York,  the  complainants  con- 
tend, created  a  lien  in  their  favor  upon  the  moneys  in  court, 
which  they  have  a  right  to  ask  this  court  to  enforce.  This  Hen 
constitutes  their  sole  right  to  relief.  If  they  have  no  lien  they 
have  no  case. 


Qtt«ry,  whether  an  execution  issuing  out  of  one  court  on  a  judgment  ren- 
dered in  another,  is  amendable,  Simon  v.  Oumey,  6  TaunL  606 ;  Fidd  v. 
Paulding,  1  HtU,  187. 

£iecatioti  cannot  issue  on  a  judgment  recovered  in  a  court  which  has  been 
abolished,  Harris  v.  OomeU,  80  III.  54;  Lu  v.  Newkirk,  18  III.  550;  see  Mat- 
theua  V.  OUreath,  11  Ired.  2U;  Davis  v.  Bryan,  7  Yerg.  88. 

It  may  issue,  notwithstanding  the  destruction  of  the  judgment  by  casualty, 
5tram  V.  JfurpAy,  4^  Mo.  3S7 ;  Chicago  Dock  Co.  v.  KinziCy  93  lU.  415;  Faust 
V.  EchoU,  4  Coldw,  397. 

Inferior  courts  may  be  empowered  by  legislation  to  send  executions  be- 
yond their  territorial  limits,  Hiekman  v.  a  Neat,  10  Ox/.  e92 ;  Lyon  v.  Fu\ 
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The  complainants  are  not  judgment  creditors.  A  judgment 
of  a  court  of  record  of  a  sister  state  is  entitled  to  such  faith  and 
credit  here,  as  evidence  of  a  debt,  as  it  would  have  in  the  state 
where  it  was  recovered,  but  it  can  have  no  force  or  effect  here 
for  the  purpose  of  being  enforced  as  a  judicial  sentence.  The 
judgments  of  the  courts  of  record  of  one  state  are  entitled  to 
recognition  by  the  courts  of  sister  states,  but  they  have  no  extra- 
territorial force  whatever  as  judgments.  Properly  authenticated, 
they  afford  conclusive  evidence  of  a  debt  in  external  jurisdic- 
tions, in  virtue  of  the  constitutional  provision  entitling  the  pub- 
lic acts,  records  and  judicial  proceedings  of  each  state  to  full 
faith  and  credit  in  every  other  state,  but  they  possess  no  other 
virtue  or  efficacy.  The  order  under  consideration,  construed  in 
its  most  liberal  sense,  simply  imposes  a  personal  duty — the  pen 
company  is  directed  to  pay,  and  Ahern  is  forbidden  to  receive — 
but  no  attempt  is  made  to  bind  or  charge  the  debt^ue  from  the 
pen  company  to  Ahern. 

But  the  fact  which,  I  think,  is  utterly  destructive  of  the  com- 
plainants' theory,  is  this :  The  pen  company  was  a  corporation 
created  by  the  laws  of  this  state ;  its  domicile  was  here,  and  this, 
in  law,  was  the  situs  of  its  personal  property,  and,  being  here, 
such  property  could  not  be  made  subject  to  the  process  or  orders 
of  the  courts  of  any  external  jurisdiction.  Such  courts  can 
exercise  no  jurisdiction  whatever  over  property  located  in  this 
state.  At  this  time  Ahern  was  also  a  citizen  of  this  state.  Now, 
it  would  be  absurd  to  say  that,  if  an  execution  had  been  issued 


BO  Ohio  100  ;  Peopie  v.  J5arr,  ^2  III.  S4I ;  Seaton  v.  Hamilton,  10  Iowa  Sf*4  ; 
People  V.  LoU,  ^i  jBar6.  130  ;  Lillard  v.  Shannon^  60  Mo.  5ii2 ;  as  where  one 
county  is  annexed  to  another  after  a  recovery  of  judgment  in  the  former, 
Bteht  V.  Pridlty,  16  Minn.  518. 

Kxecution  may  issue,  notwithstanding  a  suit  is  pending  on  the  judgment, 
Gushing  v.  Arnold,  9  Mete.  23  ;  Moor  v.  Towle,  38  Me.  133;  Simpson  v.  CbcAran, 
i^3  Iowa  81 ;  or  on  a  judgment  after  the  recovery  of  another  judgment  thereon, 
Howard  v.  Sheldon,  11  Paige  558. 

A  creditor's  bill  may  be  filed  on  a  judgment  at  law,  after  execution,  notwith- 
standing the  recovery  of  another  judgment  on  the  judgment,  BaU^  v.  Lyons, 
7  Paige  85. 

A  foreign  judgment,  if  enforced  here,  is  payable  in  the  currency  of  this 
country,  Swanson  v.  Cooke,  45  Barb.  574  ;  see  Stringer  v.  Ooombs,  6S  Me,  160 
— Rep. 
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on  this  jadgment,  and  a  levy  made  by  virtue  of  it,  either  by  a 
New  Jersey  or  a  New  York  officer,  upon  Ahem's  property  in 
this  state,  that  any  lien  would  thereby  have  been  created,  or  that 
such  proceeding  would,  in  the  slightest  degree,  have  affected  his 
assignee's  title  to  the  property.  Such  process  would  have  pos- 
sessed no  more  force,  as  a  legal  instrument,  in  this  state,  than  so 
much  blank  paper.  Is  it  possible,  according  to  legal  principles, 
to  give  greater  virtue  or  efficacy  to  this  order?  It  is  sim- 
ply a  substitute  for  process  of  execution.  It  takes  the  place  of 
an  execution,  because  the  thing  sought  to  be  reached  is  not 
seizable  by  execution  ;  but  it  emanates  from  the  same  source  that 
an  execution  would,  and  can,  in  the  nature  of  things,  have  no 
effect,  as  a  legal  process,  beyond  the  limits  of  the  state  which 
created  the  court  that  made  it.  No  court  can  enforce  its  pro- 
cess or  orders  beyond  the  limits  of  the  state  which  ordained  and 
established  it.*  Even  the  judgments  and  decrees  of  the  courts  of 
one  nation  or  state  are  entitled  to  no  credit  or  respect  in  the 
courts  of  other  nations  or  states,  except  in  virtue  of  treaty  obli- 
gations or  constitutional  provisions.  The  maxim  in  regard  to 
process  issued  to  enforce  judgments  in  external  jurisdictions  is, 
crira  territorium  jus  dicenti  impime  non  pardur.  The  order 
ujx>n  which  the  complainants'  case  stands,  in  my  judgment, 
created  no  lien  in  their  favor. 

But,  if  it  had  been  possible  to  effect  such  a  result  by  an  order 
•  of  this  character,  it  is  clear,  I  think,  that  the  bill  in  this  case  does 
not  state  sufficient  facts  to  entitle  the  complainants  to  the  relief  they 
ask.  The  mandate  upon  which  their  bill  is  founded,  as  the  bill 
avers,  is  an  order  made  by  the  supreme  court  of  the  state  of  New 
York  in  a  case  in  which  the  present  complainants  were  plaintiffs 
and  Simeon  J.  Ahem  was  defendant,  requiring  the  secretary  and 
managing  agent  of  the  Esterbrook  Steel  Pen  Manufacturing  Com- 
pany, as  such  officer,  to  pay  to  the  complainants  any  debt  which 
might  be  due  from  the  pen  company  to  Ahern,  up  to  the  amount 
of  the  complainants'  judgment.  It  is  needless  to  observe  that  an 
order,  in  that  form,  simply  imposed  a  duty  on  the  officer,  and  not 
on  the  corporation,  and  that  it  was  impotent  to  transfer,  or  even 
to  touch,  any  debt  or  obligation  of  the  corporation  to  Ahern. 

The  complainant's  bill  must  be  dismissed,  with  costs. 
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Henby  Creveling  et  al. 

V, 

Joseph  A.  Fritts  et  al. 

1.  A  trustee  can,  in  no  case,  and  under  no  circumstances,  become  the  pur- 
chaser of  the  property  ]ie  is  entrusted  to  sell,  so  as  to  acquire  a  title  which  he 
can  maintain  against  his  cestui  qtbe  Irttst, 

2.  No  man  can  set  aside  the  law  by  his  deed  or  will.  He  may  make  any 
disposition  of  his  property  he  sees  fit,  provided  he  does  not  attempt  to  contra- 
vene or  overthrow  the  law. 

3.  A  trustee  can  do  nothing  not  authorized  by  the  terms  of  his  trust. 

4.  A  trustee,  after  he  has  made  an  actual  sale,  in  good  faith,  of  the  trast 
property  to  a  third  person,  may  afterwards  purchase  it  of  such  person  and 
acquire  a  good  title  to  it. 

5.  If  a  sale  is  shown  to  have  been  fair  and  honest  when  made,  and  that  no 
fraudulent  purpose  then  existed,  it  cannot  be  overthrown  by  subsequent  acts 
or  purposes. 


On  final  hearing  on  bill  and  answer^  and  proofs  taken  in 
open  court. 

Mr.  John  N.  Voorhees,  for  complainants. 

Mr.  John  T.  Bird,  for  defendants. 

Van  Fleet,  V.  C. 

The  main  object  of  this  suit  is  to  set  aside  the  titles  of  four  per- 
sons who  claim  to  hold  parts  of  the  lands  of  which  Joseph  Fritts 
died  seized,  under  deeds  made  in  pursuance  of  authority  given  by 
his  will.  Mr.  Fritts  died  in  March,  1879.  The  beneficiaries 
under  his  will  are  his  widow,  his  six  children,  and  four  grand- 
children, the  children  of  a  deceased  daughter.  By  his  will,  be 
directed  that  all  his  estate,  both  real  and  personal,  be  disposed 
of  as  soon  after  his  decease  as  his  executors  should  judge  for  the 
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best  interest  of  bis  estate,  either  at  public  or  private  sale,  as  tbey, 
or  a  oiajority  of  them,  might  thick  best.  For  his  widow  be 
made  provision  in  these  words: 

"I  will  and  bequeath  to  her,  during  her  natural  life,  the  interest  of  S7,000, 
in  lieu  of  her  dower,  to  be  secured  on  fimt  bond  and  mortgage,  in  her  name, 
the  lo  bold  the  bond  and  mortgage  on  the  iarm  where  mj  son  £manuel  now 
Ures,  commonlj  called  the  old  Sburts  farm." 

His  will  then  directs: 

"  If  the  aboTs-deecribed  farm  sbonld  be  bought  by  anj  of  mj  children,  my 
wile  ia  to  receive  six  jier  cent,  iolereel,  and  Bbe  to  pay  the  annual  taxes  that 
may  be  aaneesed  on  Baid  (7,000 ;  but  if  said  farm  is  aold  to  a  atranger,  my  wife 
lo  receive  legal  interest  thereon." 

The  residuum  of  his  estate  is  given  to  his  four  sons  and  three 
danghters.  One  of  his  daughters  having  died  in  his  lifetime, 
her  four  children  succeeded  to  lier  rights  under  the  will.  His 
four  sons,  Joseph,  Stires,  Emanuel  and  Oliver,  were  appointed 
executors,  and  all  proved  tlie  will  and  entered  upon  the  discharge 
of  their  duties. 

The  parties  prosecuting  this  suit  are  the  four  grandcbildren, 
and  the  persons  holding  the  titles  sought  to  be  invalidated  are 
three  of  the  executors,  namely,  Stires,  Emanuel  and  Oliver,  and 
the  fourth  is  Mrs.  Margaret  Friltfl,  the  wife  of  one  of  the  exec- 
utors. The  portions  of  testator's  land  held  by  each  may  be  de- 
scribed as  follows :  Oliver  has  the  homestead  farm ;  Emauuel 
the  old  Shurls  farm,  the  one  upou  which  the  $7,000  set  apart 
for  the  use  of  the  widow  was  to  be  invested;  Stires  has  the  store- 
house properly  and  a  wood-lot;  and  his  wife,  Mrs.  Margaret 
iTritts,  the  fiax-mill  property. 

The  ground  upon  which  the  court  is  a-sked  to  nullify  these 
titles  is  that  each  of  the  executors  has  procured  a  part  of  the  real 
estate  he  wbs  authorized  to  sell  for  the  benefit  of  others,  as  well 
as  himself,  to  be  sold  to  himself  for  hsa  than  its  fair  value.  In 
other  words,  being  sgenls  to  sell  tlie  testator's  lands  for  the  benefit 
and  advantage  of  others  beside  themselves,  they  have  sold  it  to 
themselves,  for  less  than  its  fair  value,  and  thus,  though  the  tes- 
tator directed  by  his  will  that  an  equal  distribution  of  his  prop- 
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erty  should  be  made  among  all  the  children,  these,  by  a  betrayal 
of  the  trust  committed  to  them  by  their  father,  have  obtained 
more  than  their  fair  share. 

If  it  be  true  that  these  executors  have  sold  any  portion  of  the 
testator's  real  estate  to  themselves — whether  tliey  did  it  openly 
and  directly,  or  secretly  and  clandestinely,  by  any  sort  of  evasion 
or  artifice — it  is  clear  that  the  law  will  not  permit  them  to  hold 
it,  even  though  it  may  appear  they  have  paid  more  for  it  than  it 
was  fairly  worth.     The  law  upon   this  subject  is  settled.    A 
trustee,  whether  he  be  called  an  executor,  administrator,  or  by 
any  other  name,  can,  in  no  case,  and  under  no  circumstance,  be- 
come the  purchaser  of  the  property  he  is  entrusted  to  sell,  so  as 
to  acquire  a  title  which  he  can   maintain  against  his  cestui  que 
trust.     The  ground  upon  which  this  disqualification  of  the  trustee 
rests  is  no  otiier  than  that  principle  which  declares  that  tlie  same 
person  cannot  be  both  judge  and  party.     ^  Sug.  on  Vend.  888, 
A  trustee  to  sell  is  always  charged  with  the  duty  of  deciding  several 
important  questions — as,  for  example.  When  is  the  best  time  tosell? 
What  steps  are  necessary  to  be  taken  to  secure  an  advantageous 
sale?     And  what  is  a  fair  price  for  the  thing  to  be  sold  ?     Now, 
if  he  is  permitted  to  bring  to  the  decision  of  these  questions  the 
self-interest  and  bias  of  a  purchaser,  is  it  likely  that  the  interests 
of  the  cestui  que  trust  will  be  as  carefully  considered  and  as  sed- 
ulously protected  as  if  he  stands  stripped  of  all  bias  which  can 
in  any  way  antagonize  the  interests  of  his  cedui  que  tihistf    The 
law  declares  that  human  nature  is  too  weak  and  selfish  to  permit 
even  the  best  of  men  to  be  judges  in  their  own  causes,  and  it 
therefore  says  that  he  that  is  entrusted  with  the  interest  of  others 
canuot  be  allowed  to  make  the  business  an  object  of  interest  to 
himself;  because,  from  the  frailty  of  nature,  one  who  has  the 
power  will  be  too  readily  seized  with  the  inclination  to  use  the 
opportunity  for  serving  his  own  interest  at  the  expense  of  those 
for  whom  he  is  entrusted.     He  who  undertakes  to  act  for  an- 
other in  any  matter,  cannot,  in  the  same  matter,  act  for  himself. 
The  situation  of  the  trustee  gives  him  an  opportunity  of  know- 
ing the  value  of  the  property,  and  also  the  necessities  and  straits 
of  the  cestui  que  trusty  and  as  he  acquires  that  knowledge  at  the 
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expense  of  the  cestui  que  trusty  the  law  requires  him  to  use  it  for 
the  benefit  of  the  cestui  que  trust,  and  not  to  his  harm. 

The  rule  is  now  universal,  that,  no  matter  how  fair  the  purchase 
by  a  trustee  may  be,  nor  how  ample  the  consideration*  he  pays, 
the  cestui  que  trust  is  at  liberty  in  every  case  to  set  the  sale  aside. 
Because,  if  a  trustee  were  permitted  to  buy  in  an  honest  case,  he 
might  likewise  buy  in  a  case  having  that  appearance,  but  which, 
from  the  infirmity  of  human  testimony,  might  be  grossly  other- 
wise. Thus,  a  trustee  for  the  sale  of  land  may,  by  the  knowledge 
he  acquires  in  the  performance  of  his  duty,  ascertain  that  the 
land  has  an  extraordinary  latent  value ;  as,  for  example,  that  it 
contains  a  deposit  of  valuable  minerals,  or  some  other  hidden 
treasure,  and,  locking  up  that  knowledge  in  his  own  breast,  he 
might  purchase  the  land  for  what  might  seem  a  fabulous  price, 
and  yet  get  it  for  a  mere  tithe  of  its  real  value.  Now,  in  such  case, 
if  the  trustee  should  choose  to  deny  the  fact  of  knowledge,  how 
would  it  be  possible  to  establish  it  against  him  ?  Letoin  on  Irusts 
439,4jSly4^2*  I  think  it  may  be  regarded  as  unquestionably  true 
that  a  trustee  who  would  enter  upon  the  accomplishment  of  such 
a  scheme,  would  be  equal  to  the  task  of  concealing  the  real 
motive  which  induced  him  to  purchase.  Adequate  protection 
can  only  be  given  to  the  cestui  que  trust  by  elevating  the  trustee 
to  a  region  where  temptation  never  comes,  and  if  he  descends,  to 
take  from  him  whatever  of  the  trust  property  may  be  found  in 
his  grasp  which  he  cannot  show,  by  satisfactory  proof,  that  he 
obtained  without  any  violation  of  the  great  principles  which 
should  govern  his  conduct. 

The  rule  upon  this  subject  is  a  wise  public  regulation,  intended 
to  protect  a  species  of  i)roperty  which  otherwise  would  be  con- 
stantly exposed  to  peculiar  hazard.  All  persons  occupying  the 
position  of  trustee  are  bound  to  submit  to  it.  If  they  violate  it, 
no  matter  how  pure  their  intention  may  be,  their  act  is  voidable. 
However  innocent  the  purchase  may  be  in  a  given  case,  it  is 
poisonous  in  its  consequences.  In  all  such  ca^^es,  then,  the  trus- 
tee is  forbidden  to  purchase,  because  his  interest  as  such  pur- 
chaser is  opposed  to  the  interest  of  his  cestui  que  truest,  and  he 
«ct8,  therefore,  under  a  bias  in  his  own  favor.     Nor,  to  speak  in 
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the  words  of  Chief- Justice  Beasley,  does  this  rule  rest,  to  any 
considerable  extent,  in  the  fact  that  in  a  particalar  line  of  cases 
the  trustee  has  peculiar  opportunities  for  the  practice  of  fraud- 
ulent acts  with  regard  to  the  property  in  his  charge.  The  rule^ 
to  be  efficacious,  must  be  general,  and  the  law  implies,  therefore^ 
that  in  all  cases  of  trusts  such  opportunities  may  exist,  and  cou- 
sequently  the  prohibition  is  universal.  So  jealous  is  the  law 
upon  this  point,  that  a  trustee  may  not  put  himself  in  a  position 
in  which  to  be  honest  must  be  a  strain  upon  him.  The  general 
rule,  therefore,  applies,  not  merely  in  those  cases  in  which  the 
confidence  is  absolutely  betrayed,  but  also  when  the  circumstauces 
are  such  that  there  was  a  temptation  to  violate  it.  Staais  v. 
Bergen,  ^  C.  E.  Oi\  668. 

When  an  executor  or  administrator  consents  to  accept  an  ap- 
pointment which  imposes  upon  him  the  duty  of  making  a  sale 
of  land,  his  acceptance  constitutes  a  pledge  that  he  will  give  to 
the  performance  of  his  duty  his  best  skill,  judgment  and  capacity. 
His  position  is  one  of  high  confidence  where,  for  the  security  of 
the  rights  of  those  whose  interests  have  been  committed  to  his 
care,  the  law  requires  him  not  only  to  subordinate  his  interests 
to  theirs,  but  to  keep  himself  free  from  even  a  temptation  to 
betray  them.  This  is  the  measure  of  fidelity  the  law  prescribes, 
and  this  is  the  measure  of  duty  the  court  is  bound  to  exact. 

The  test  question,  then,  of  the  case  is.  Is  it  true  that  these  ex- 
ecutors sold  the  several  parts  of  the  testator's  lands  which  they 
now  hold,  to  themselves?     That  they  made  contracts,  each  with 
the  others,  to  purchase  for  substantially  the  same  prices  that  they 
ultimately  paid,  is  an  admitted  fact.     The  lands  in  dispute  were 
ofiFered  at  public  sale  November  1st,  1879,  but  not  sold.     About 
a  week  prior  to  the  day  they  were  offered,  Stires,  Emanuel  and 
Oliver  had  a  meeting,  at  which  Joseph,  the  other  executor,  was 
not  present,  and  they  then  agreed  upon  the  prices  they  would 
severally  pay.     This  seems  to  have  been  a  secret  meeting,  for 
Stires  swears  that  they  agreed  they  would  tell  no  one  what  they 
had  done.     He  says  they  did  not  tell  Joseph,  because  they  did 
not  think  it  concerned  him.     At  this  meeting  it  was  agreed  that 
Stires  should  pay  $2,000  for  the  flax-mill  proi)erty ;  it  was  after- 
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wards  ooDveyed  to  his  wife  for  |2,005.  Emanuel  was  to  pay 
16,500  for  the  old  Shurts  farm,  and  he  afterwards  got  it  for  that 
sum.  Oliver  was  to  pay  $9,000  for  tiie  homestead  farm,  and 
he  afterwards  got  the  title  he  now  holds  for  $9,005. 

Prior  to  the  time  this  meeting  was  held,  the  executors  had 
been  informed  by  their  counsel  that  they  could  purchase  neither 
directly  nor  indirectly  at  their  own  sale,  nor  of  themselves,  so  as 
to  acquire  a  title  which  the  legatees  could  not  impeach.     From 
the  high  character  for  learning  and  caution  of  the  gentleman 
who  acted  as  the  l^al  adviser  of  the  executors,  the  court  is  jus- 
tified in  believing  that  they  were  not  only  instructed  as  to  the 
legal  rule  upon  this  subject,  but  also  fully  informed  in  respect 
to  the  reasons  of  policy  and  justice  upon  which  it  rests.    If  they 
were  so  informed,  is  it  possible  to  ascribe  a  legitimate  purpose  to 
this  secret  meeting  ?     None  of  the  lands  of  the  testator  had  then 
been  exposed  to  sale ;  they  were  advertised  for  sale,  but  the  ex- 
ecutors could  not  know  how  great  the  demand  would  be  for 
them,  nor  what  prices  they  would  command.     They  must  have 
known  that  they  could  not  appear  at  the  sale  as  competitors  for 
them,  without  chilling  the  sale ;  they  knew  that  they  could  not 
even  express  a  desire  to  purchase  them,  without  exerting  an  un- 
favorable influence  upon  the  sale.     They  were  the  lauds  of  their 
father,  and  if  it  were  known   that  they  desired  to  buy,  their 
neighbors  and  friends  would  be  strongly  disinclined  to  put  them- 
selves in  competition  with   them.     But  more ;   they  were  the 
vendors  and  were  in  possession  of  the  lands,  and  knew  all  about 
them,  their  good  points  and  their  bad,  and,  other  things  being 
equal,  could  form  a  better  judgment  as  to  their  value  than  any 
other  person.      Hence,  getting   together   before   the  sale,  and 
agreeing  upon  prices  that   they  thought  they  could  afford  to 
pay,  nece&sarily  tended  strongly  to  make  themselves  the  pur- 
chasers.    That  would,  in  most  cases,  be  the  inevitable  effect  of 
bach  a  proceeding  if  the  prices  fixed  by  them  were  made  known 
to  other  persons  desiring  to  purchase.     They  were  undoubtedly 
bound,  in  the  proper  discharge  of  their  duty,  to  get  together, 
either  before  or  at  the  sale,  and  agree  upon  prices  for  which  they 
would  sell,  but  they  were  bound  to  come  to  the  discharge  of 
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that  duty  free  from  the  bias  of  any  interest  or  motive  which 
would  tempt  them  to  undervalue  the  property.  They  were 
bound  to  go  to  the  discharge  of  that  duty  with  the  same  desire, 
so  far  as  it  is  possible  for  one  person  to  take  on  himself  the 
rights  and  interests  of  another,  to  get  the  highest  possible  price, 
that  they  would  do  if  the  lands  were  their  own. 

One  of  the  most  inflexible  requirements  of  the  law  concerning 
trustees  is,  that  the  trustee  shall  do  for  his  cestui  que  trud^  in  the 
management  of  the  trust  property,  precisely  what  he  would  do 
for  himself  if  he  were  its  owner  in  his  own  right. 

As  already  stated,  none  of  the  lands  in  question  were  sold  on 
the  day  they  were  advertised  for  sale,  but  the  sale  was  adjourned 
to  a  future  day.  Two  of  the  executors  bid  on  the  tracts  they 
subsequently  purchased,  but  not  the  full  sums  they  had  agreed 
among  themselves  to  pay.  The  four  executors  and  their  two 
sisters  afterwards  met,  on  the  12th  of  November,  1879,  and  it 
was  then  agreed  that  the  three  executors  should  be  permitted  to 
purchase,  for  the  prices  they  had  agreed  upon  among  themselves 
before  the  sale.  Joseph  assented  to  this  arrangement,  but  with 
great  reluctance.  He  thought  each  of  the  several  parcels  was 
worth  more  than  his  brothers  were  willing  to  give,  and  he  told 
them  that  he  believed  they  could  be  sold  for  more  at  a  fair  sale, 
and  named  the  sums.  He  thought  the  flax-mill  property  was 
cheap  at  $2,500  ;  that  the  old  Shurts  farm  ought  to  bring  $7,000, 
and  he  thought  he  knew  a  man  who  would  give  considerably 
more  than  Oliver  offered  for  the  homestead  farm.  His  brothers 
adhered  to  the  prices  they  had  previously  agreed  upon  among 
themselves,  and  said  they  would  give  no  more. 

It  requires  no  argument  to  show  that  the  three  executors  had, 
by  their  negotiations,  placed  themselves  in  a  position  where  their 
individual  interests  strongly  antagonized  the  interests  of  their 
cesfuis  que  trust,  and  where  it  was  iraj)0ssible  for  them  to  be 
faithful  to  their  duty  without  sacrificing  their  own  interests.  On 
the  day  of  sale,  Joseph  requested  them  to  offer  the  storehouse 
property  as  a  separate  parcel,  and  they  were  advised  by  the 
auctioneer  to  adopt  that  course,  but  refused  to  do  so.  When 
Joseph  told  them  that  he  thought  he  knew  a  person  who  would 
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give  more  for  the  homestead  farm  than  Oliver  had  offered,  the 
anooancement  was  received  with  strong  disfavor;  he  was  told  to 
produce  his  man,  and  one  of  the  executors  says  he  thought  it 
was  a  trumped-up  story.  Would  this  information  have  been 
received  so  distrustfully,  and  with  such  manifest  disfavor,  if  the 
executors  had  all  been  zealously  trying  to  sell  this  farm  for  the 
highest  possible  price?  Again,  some  time  after  the  meeting  on 
the  12th  of  November,  1879,  Joseph  inquired  of  Oliver  whether, 
if  he  found  a  purchaser  for  the  homestead  farm  for  a  price 
greater  than  he  had  offered  to  give,  he  would  surrender  the  farm 
on  the  1st  of  April  following,  and  Oliver  replied  that  he  would 
not,  unless  he  was  paid  damages.  I  think  it  is  impossible  to 
scan  the  conduct  of  the  three  executors,  even  with  a  favorable 
eye,  without  seeing  very  clearly  that  they  had  a  very  strong  de- 
sire to  become  the  owners  of  the  lands  in  controversy  at  prices 
which  they  had  fixed  before  the  sale  as  reasonable  and  fair,  and 
that  they  r^arded  any  project  looking  towards  the  sale  of  them 
to  others,  for  greater  prices,  as  unfriendly  to  them. 

The  deed  to  Emanuel  for  the  old  Shutts  farm,  it  is  admitted, 
was  made  in  execution  of  the  arrangement  entered  into  on  the 
12th  of  November,  1879,  and  that  he  holds  title  under  a  con- 
tract in  which  he  appeared  both  as  vendor  and  purchaser.  But 
for  a  provision  of  the  will,  it  is  admitted  that  his  title  could  not 
stand.  The  provision  referred  to  is  the  one  in  which  the  testa- 
tor aays  that  if  the  old  Shurts  farm  should  be  bought  by  any  of 
his  children,  then  his  widow  shall  receive  six  per  cent,  interest 
on  the  $7,000  to  be  invested  thereon,  but  if  the  farm  is  sold  to 
a  stranger  she  shall  then  receive  legal  interest.  This,  it  is  con- 
tended, fairly  construed,  is  an  authorization  to  any  of  the  testa- 
tor's children,  including  his  four  executors,  to  purchase  this 
farm.  I  think  this  construction  is  correct.  It  is  true  no  ex- 
press authority  is  given,  but  the  implication  in  that  direction  is 
quite  as  strong  as  any  express  words  could  make  it.  This  much 
is  made  clear :  that  the  testator  intended,  if  a  child  bought,  he  or 
she  should  hold  the  farm  subject  to  a  lighter  annual  burden  than 
it  should  be  required  to  bear  if  it  was  held  by  a  stranger.  There 
is  no  mistaking  his  meaning  in  this  regard ;   he  intended  that  a 
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distinotioD  should  be  made  in  favor  of  all  his  children,  whether 
they  were  execators  or  not,  as  purchasers  of  this  farm,  and,  un- 
less this  clause  is  so  construed,  the  interpretation  put  upon  it 
must  undeniably  contravene  the  plainly  expressed  intent  of  the 
testator. 

But  this  branch  of  the  case  presents  a  question  of  mnch  greater 
gravity.  Is  this  provision,  so  far  as  it  authorizes  the  executors 
to  purchase,  valid  ?  The  law  gives  every  citizen  full  dominion 
over  his  property.  He  may  do  with  it  whatever  to  him  may 
seem  fit,  provided  his  disposition  of  it  is  made  pursuant  to  1^1 
methods,  and  not  in  contravention  of  the  law.  That  part  of  the 
will  just  referred  to  is  not  a  devise  or  gift ;  the  testator  does  not 
say,  either  of  my  children  may  take  the  old  Shurts  farm,  on 
condition  that  he  or  she  pays  into  my  estate  a  certain  sum  of 
money.  His  direction  in  that  regard  is  that  his  executors  shall 
sell  it,  either  at  public  or  private  sale,  as  they  may  deem  bedy  when 
they  judge  U  unU  be  best  for  his  estate.  The  proceeds  are  to  be 
equally  divided  among  all  his  children.  There  can  be  no  doubt 
about  what  was  his  fundamental  purpose  in  respect  to  this  farm — 
he  intended  that  it  should  be  sold  for  the  highest  possible  price 
for  the  benefit  of  all  his  children.  His  love  was  the  same  for 
each,  and  he  thought  each  had  an  equal  claim  upon  his  bounty. 
He  certainly  did  not  intend  that  the  authority  of  the  executors 
to  buy  should  be  so  used  as  to  defeat  the  main  object  of  his  tes- 
tamentary scheme. 

Now,  the  law  says  a  trustee  to  sell  shall  in  no  case  and  in  no 
crisis  be  permitted  to  become  the  purchaser  of  the  property  he  is 
authorized  to  sell.  It  is  true  that  this  rule  is  not  prescril^  by 
a  statute,  but  it  is  rooted  in  justice  and  sound  policy,  and  stands 
prominent  among  those  great  doctrines  of  the  law  which  have 
received  the  approval  of  the  general  judgment  of  mankind  as 
lieing  indispensable  to  the  promotion  of  honesty  and  fair  dealing. 
It,  therefore,  has  all  the  force  which  a  legal  rule  can  have.  It 
is  unnecessary  to  remark  that  no  man  can  set  aside  the  law  by 
his  dee<l  or  will.  He  may  make  any  disposition  of  his  property 
he  sees  fit,  provided  he  does  not  attempt  to  contravene  or  over- 
throw the  law. 
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Chancellor  Vroom,  in  deciding  Fennimore  v.  Feimimore,  S 
Qr,  Oi,  ^92,  incidentally  remarked  that  when  a  testator  author- 
ized his  executors  to  purchase  his  real  estate  at  public  sale,  and 
directed  that  a  deed  should  be  made  to  the  purchaser  by  the 
other  executor,  either  was  at  liberty  to  purchase,  and  the  other 
was  bound  to  carry  the  sale  into  effect  by  executing  a  conveyance 
to  him. 

It  cannot  be  doubted  that  in  case  a  trustee  purchases  at  his 
own  sale  and  conveys  to  a  third  person,  and  has  that  person  to 
make  a  conveyance  to  himself,  that  his  title  is  not  void,  but 
merely  voidable.  Until  impeached  by  the  cestui  que  trUat,  by 
suit,  it  stands  as  valid.  In  Fennimore  v.  Fennimot^e,  no  attempt 
was  made  to  impeach  or  question  the  title  of  the  trustee ;  but, 
on  the  contrary,  the  complainant  in  that  case  rested  his  right  to 
relief  on  the  fact  that  the  trustees  held  the  lands  by  a  valid  title. 
The  main  purpose  of  his  suit  was  to  hold  one  executor,  who  had 
conveyed  to  the  other,  liable  for  the  purchase-money  the  other 
had  agreed  to  pay.  Of  course,  if  he  had  charged  that  no  title 
to  the  lands  had  passed,  or  had  insisted  that  the  title  made 
should  be  annulled,  he  could  have  made  no  claim  for  purchase- 
money  ;  he  could  not  have  both  the  land  and  its  value,  too.  It 
was  only  on  an  admission  that  a  valid  title  to  the  lands  had 
passed,  that  he  could  lay  any  claim  that  anybody  was  liable  for 
its  purchase-money.  The  cestui  que  trust  in  that  case  did  what 
persons  occupying  that  position  may  do  in  every  case,  namely, 
treat  the  title  made  to  the  trustee  as  valid,  and  hold  him  liable 
for  the  purchase-money.  It  is  obvious,  then,  that  the  question 
presented  for  judgment  here  was  not  before  Chancellor  Vroom, 
but,  on  the  contrary,  the  legal  rule  invoked  by  the  complainants 
in  this  case  was  expressly  waived  by  the  person  seeking  relief  in 
that  case,  in  order  that  he  might  hold  the  trustee  for  the  pur- 
chase-money. He  admitted  the  validity  of  the  trustees'  title  to 
the  land,  in  order  that  he  might  make  him  pay  for  it.  The 
remark,  therefore,  of  Chancellor  Vroom,  so  far  as  the  ease  under 
consideration  is  concerned,  is  without  force  or  pertinency,  and 
cannot  be  regarded  as  an  authority  in  point  except  by  a  plain 
misapplication  of  legal  rules. 
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But  suppose  it  be  conceded  that  a  testator  may  set  aside  the 
law  by  bis  will^  and  that  he  may  confer  authority  upon  a  trus- 
tee to  sell,  to  purchase  the  trust  property,  then  the  question  will 
arise,  has  the  trustee,  in  this  case,  acquired  title  in  conformity  to 
the  terras  of  the  trust  ?  A  trustee  can  do  nothing  uot  authorized 
by  the  terms  of  his  trust.  The  instrument  which  brings  him 
into  existence  as  a  trustee,  usually  defines  liis  powers  and  pre- 
scribes his  duties.  The  will,  in  this  case,  fii*st  directs  that 
$7,000  shall  be  invested  on  the  old  Shurts  farm  for  the  benefit 
of  testator's  widow.  He  doubtless  intended  not  only  to  make  a 
sufficient  provision  for  her,  but  to  provide  a  security  which 
would  be  safe  in  any  contingency.  So  careful  was  he  uik)u  this 
point,  that  he  expressly  directs  that  the  mortgage  to  be  taken 
shall  be  a  first  lien,  that  it  shall  be  made  to  the  widow  in  her 
own  name,  and  that  she  shall  hold  it.  These  provisions  show 
that  this  portion  of  his  testamentary  scheme  had  been  the  sub- 
ject of  careful,  anxious  and  deliberate  consideration.  His  will 
bears  date  October  28th,  1872,  and  remaiued  unaltered  up  ta 
the  time  of  his  death  in  March,  1879.  It  is  a  matter  of  com- 
mon knowledge  that,  in  the  interim,  a  financial  revolution  swept 
over  this  country,  which  diminished  the  value  of  almost  all 
kinds  of  property  from  one-fourth  to  one-half.  The  authority 
given  to  the  executors  to  sell  this  farm  is  coupled  with  the  privi- 
lege that  they  may  buy,  and  if  they  do,  they  shall  not  be  re- 
quired to  pay  the  full  legal  rate  of  interest,  but  may  pay  inter- 
est on  the  $7,000,  directed  to  be  invested  thereon,  at  the  rate 
of  six  per  cent.  His  direction  to  invest  $7,000  on  this  farm  is 
explicit.  Equally  so  is  his  meaning  that  the  ehild  that  par- 
chases  shall  have  the  right  to  pay  less  than  legal  rate  of  interest ; 
but  he  must  pay  interest  on  $7,000,  not  on  a  less  sum.  Now, 
what  does  this  indicate?  Not,  of  course,  that  the  executors 
should  invest  $7,000  on  a  farm  that  was  worth  only  $6,500 ; 
but  it  shows  very  plainly  that  when  the  testator  gave  his  execu- 
tors authority  to  purchase,  he  believed  the  farm  to  be  worth  a 
sum  sufficient  to  make  an  investment  of  $7,000  on  it  perfectly 
safe,  and  that  he  intended,  if  either  of  them  purchased,  a  price 
should  be  paid  which  would  render  an  investment  of  that  sum 
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on  the  farm  secure  against  any  contingency.  According  to  my 
interpretation  of  this  clause  of  the  will,  the  authority  given  to 
the  executors  to  purchase  is  limited  by  a  clear  indication  of  the 
price  they  should  pay,  and  that  the  testator  did  not  intend  that 
they  should  exercise  the  right  to  buy  unless  a  price  was  paid 
which  would  make  an  investment  of  $7,000  on  the  farm  per- 
fectly safe. 

Oliver  holds  the  title  to  the  homastead  farm.  On  his  behalf 
it  is  claimed  that  he  stands  in  the  right  of  a  bona  fide  purchase, 
made  by  Mr.  Jacob  Cregar,  after  the  arrangement  made  on  the 
12th  of  November,  1879,  had  been  abandoned.  Stated  more 
precisely,  the  defence  is  this :  that  Oliver,  sometime  in  March, 
1880,  threw  up  his  contract  for  the  purchase  of  this  farm;  that 
subsequently  the  executors  made  a  contract  to  sell  the  farm  to 
Mr.  Jacob  Cregar,  who  purchased  with  no  design  to  convey  to 
Oliver,  but  for  his  own  benefit,  and  then,  by  a  subsequent  con- 
tract, entered  into  after  his  bargain  with  the  executors  was  fully 
concluded,  agreed  to  convey  it  to  Oliver.  The  pith  of  the  de- 
fence, it  will  be  observed,  is,  that  between  the  point  where  title 
left  the  executors  and  the  point  where  it  became  fixed  in  Oliver, 
there  was  an  honest  purchase  of  this  farm,  by  a  third  [)erson, 
made  for  his  own  benefit,  with  no  intent  to  convey  it  to  Oliver, 
or  to  assist  the  executors  in  evading  the  law.  There  can  be  no 
doabt,  that,  if  an  honest  purchase  stands  between  these  two 
points,  Oliver's  title  is  entitled  to  the  protection  of  the  law, 
and  cannot  be  overthrown.  But  it  is  equally  clear  that,  if  Mr. 
Cregar's  purchase  was  a  wholly  simulated  proceeding,  gotten  up 
simply  to  conceal  the  real  transaction,  and  appears  to  have  been 
used  merely  to  give  the  transfer  of  title  from  the  executors  to 
Oliver  the  gloss  of  truthfulness,  then  it  is  the  duty  of  the  court 
to  declare  his  title  worthless.  I  entirely  agree  with  the  counsel 
for  the  defendant,  that  a  sale  must  stand  or  fall  by  what  existed 
at  the  time  it  was  made.  If  it  is  shown  to  have  been  fair, 
honest  and  just  when  made,  that  no  unlawful  act  was  then  done, 
add  no  fraudulent  intent  then  existed,  it  cannot  be  overthrown 
by  subsequent  fraudulent  acts  or  intents. 

Now  what  are  the  facts?    The   question  addressed  to  the 
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court  is  one  that  ahyajs  requires  cautious,  but  fearless  examiua- 
tion.  Did  Mr.  Cregar  make  his  contract  for  the  purpose  of  con- 
veying the  farm  to  Oliver,  and  did  Oliver  consent  to  the  sale 
because  he  believed  that  the  purchase  was  made  for  him?  No 
previous  agreement  or  arrangement,  effected  by  words,  need  be 
shown.  The  question  is  not,  what  did  these  parties  openly  agree 
to,  but  what  did  they  mutually  understand  and  intend  ?  What 
mutual  purpose  existed  in  their  minds?  The  court  is  bound  to 
examine  this  matter  in  the  light  of  ordinary  experience,  and 
with  discernment  enough  to  see  whether  it  is  a  case  where  the 
words  of  the  parties  say  one  thing  and  their  conduct  says  quite 
another.  There  are  a  few  admitted  facts  bearing  on  this  branch 
of  the  case,  which,  in  my  judgment,  furnish  important  hints  as 
to  the  direction  in  which  search  should  be  made  for  the  truth. 
Oliver,  Stires  and  Emanuel  all  desired  to  possess  themselves  of 
certain  parts  of  their  father's  lands,  and  they  made  contracts  for 
their  purchase  at  prices  agreed  upon  among  themselves,  after 
they  had  been  advised  by  their  counsel  that  they  could  not  pur- 
chase with  safety.  Oh"ver  and  Stires  afterwards  made  a  further 
arrangement,  by  which  a  part  of  the  lands,  that  it  was  expected 
Oliver  would  get,  was  to  be  conveyed  by  him  to  Stires.  Now, 
it  is  said,  that  the  contracts  made  by  Oliver  and  Stires  witii  the 
executors  were  subsequently  abandoned,  as  well  as  the  arrange- 
ment made  by  Oliver  and  Stires  for  the  division  of  the  lands  to 
be  conveyed  to  Oliver,  and  that  they  gave  up  all  expectation  of 
getting  the  lands;  yet,  it  so  turns  out,  by  a  train  of  fortuitous 
events,  that  they  get  the  lands  at  the  very  time  they  were  enti- 
tled to  them  under  their  contracts  with  the  executors,  and  for 
substantially  the  same  prices  that  they  had  agreed  to  pay  the 
executors,  but  by  means  of  independent  contracts  made  by  third 
persons  with  the  executors.  Such  a  train  of  extraordinary  coin- 
cidences may  sometimes  occur  in  the  ordinary  affairs  of  life,  but 
so  rare  are  the  instances  that  they  are  almost  entitled  to  be  re- 
garded as  miracles. 

The  facts  connected  with  Mr.  Cregar's  purchase  and  his  sale 
to  Oliver  are  thus  narrated  by  himself :  He  happened  at  Oliver's 
on  the  30th  of  March,  1880.     Oliver  is  his  son-in-law.     Stires 


7  Stew.]  MAY  TERM,  1881.  147 

Creveling  v.  Fritts. 

and  Emanuel  also  happened  to  be  there.  Stires  told  Mr.  Cregar 
that  Oliver  had  thrown  up  his  contract ;  he  purposely  refrained 
from  asking  why  Oliver  had  done  so,  because,  he  says,  he  did 
not  want  to  know,  or  to  be  mixed  up  in  the  matter.  Stires  then 
proposed  to  sell  the  farm  to  him.  He  says  he  had  never  thought 
anything  about  purchasing  until  this  offer  was  made.  He  asked 
fitires  what  he  wanted  for  it,  and  Stires  replied,  all  he  oould  get. 
He  then  offered  $9,000,  and  Stires  asked  him  to  give  $10  more, 
and  he  offered  $5.  At  this  point  Oliver  remarked  that  he  didn't 
know  that  they  could  do  any  better,  and  thereupon  the  bargain 
was  concluded.  It  was  agreed  that  the  deed  should  be  delivered 
the  next  day,  and  the  purchase-money  paid.  By  the  terms  of 
the  contract  he  was  required  to  pay,  in  cash,  a  trifle  over  |5,100. 
The  next  day  the  executors  and  Mr.  Cregar  met  in  the  village 
of  Clinton  for  the  purpose  of  performing  the  contract.  Mr. 
Cregar  met  Oliver  in  the  street,  and  he  says  he  said  to  Oliver,  "  I 
am  gping  to  sell  yon  this  farm  for  the  same  that  I  gave,  if  you 
want  it,"  and  he  says  Oliver  replied,  "  I  will  take  it."  A  deed 
was  then  made  by  the  executors  to  Mr.  Cregar,  and  he  at  once 
conveyed  to  Oliver.  Oliver  paid  the  whole  of  the  purchase- 
money  to  the  executor?.  Mr.  Cregar  did  not,  in  the  whole  trans- 
action, pay  out  a  penny  of  his  own  money. 

Now,  in  the  light  of  these  facts,  is  it  possible  for  any  discern- 
ing mind  to  believe  that  Mr.  Cregar's  contract  was  made  for  his 
own  benefit,  with  no  intention  in  his  mind  at  the  time  he  made 
it  of  conveying  the  farm  to  Oliver,  and  that  Oliver  consented  to 
the  sale,  with  no  expectation  that  the  farm  was  to  be  conveyed 
to  him?  Do  prudent  men  purchase  valuable  farms,  at  full 
prices,  at  the  very  commencement  of  the  farming  year?  By  his 
contract  he  was  to  pay  $5,100  tlie  next  day.  Before  he  met 
Oliver  the  next  day,  had  he  made  the  least  effort  to  raise  this 
money  ?  If  he  had  the  money  already  in  hand,  and  purchased 
the  farm  for  the  purpose  of  providing  an  investment,  how  did  it 
happen  that,  when  he  came  to  offer  to  sell  the  farm  to  Oliver, 
he  did  not  propose,  as  one  of  the  conditions  of  the  sale,  that 
Oliver  should  borrow  his  $5,000  ?  When  told  that  Oliver  had 
thrown  up  his  contract,  he  says  he  designedly  refrained  from 
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making  any  inquiry  why  be  had  done  so^  and  yet  it  appears  that 
he  at  once  entered  upon  the  negotiation  of  a  contract  to  purchase 
the  farm.     Now,  if  there  had  been  no  previous  understanding 
between  him  and  Oliver,  would  not  the  thought  have  naturally 
suggested  itself  to  his  mind  that  it  was  })ossible  Oliver  had  dis- 
covered a  flaw  in  the  title  of  the  farm,  or  that  he  had  changed 
his  mind  as  to  its  value,  and  would  he  not,  in  consequence,  have 
been  so  curious  to  know  the  reasons  which  influenced  Oliver's 
conduct,  that  he  would  have  disregarded  any  mere  considera- 
tions of  taste  or  delicacy,  and  declined  all  negotiation  until  he 
knew?     It  must  also  be  remembered  that  the  proposal  to  sell 
was  made  at  a  very  unfavorable  time  for  the  vendor.     It  rarely 
happens  that  a  valuable  farm  is  sold  for  its  full  value  at  the 
very  opening  of  the  farming  season.     Besides,  Mr.  Cregar  says 
he  had  never  previously  given  the  purchase  of  this  farm  a 
thought.     Had  he  been  bargaining  for  himself,  can  it  be  be- 
lieved that  he  would  not  have  availed  hin)self  of  all  the  advan- 
tages of  the  situation,  or  that  he  would  have  concluded  a  con- 
tract before  he  knew  why  Oliver  had  thrown  up  his  contract,  or 
without  giving  the  question  whether  he  should  purchase  or  not 
much  more  mature  consideration  than  he  seems  to  have  done  ? 
But  there  is  another  fact  in  this  transaction  which,  in  my  judg- 
ment, serves  to  dispel  all  doubt  about  its  real  character.   Joseph, 
it  will  be  remembered,  applied  to  Oliver,  some  time  after  the 
12th  of  November,  1879,  to  ascertain  whether,  if  he  could  find 
a  purchaser  who  would  give  more  for  the  farm  than  Oliver  had 
oflered,  Oliver  would  yield  up  possession  on  the  Ist  of  April 
following,  and  that  Oliver  told  him  he  would  not,  unless  he  was 
compensated  for  the  damages  he  would  sustain  by  the  surrender. 
NoW,  when  it  is  proposed  to  sell  to  Mr.  Cregar,  although  they 
stand  at  the  very  threshold  of  the  1st  of  April,  Oliver  says 
nothing  about  damages,  and  nothing  about  being  permitted  to 
remain  in  possession  until  after  the  contract  is  concluded.      I  re- 
gard it  as  incredible  that  he  would  have  allowed  a  contract  for 
the  sale  of  the  farm  to  be  fully  consummated  without  making 
the  least  effort  to  ascertain  whether  or  not  he  would  be  permit- 
ted to  remain  in  possession,  if  he  had  not  fully  understood  that 
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the  contract  was  really  made  for  him.  Whatever  may  have  been 
the  words  uttered  by  tliese  parties  on  this  occasion,  there  can  be 
no  doubt  respecting  the  thoughts  and  purposes  of  their  hearts. 
They  may  have  attempted  to  hide  their  real  designs  by  a  scru- 
palous  silence  respecting  them ;  but,  looking  at  their  conduct, 
scrutinizing  what  they  did,  and  judging  of  it  in  the  light  of  or- 
dinary experience,  nothing,  as  it  seems  to  me,  can  be  made  more 
certain  in  human  affairs  than  that  all  parties  to  this  transaction 
perfectly  understood  that  Mr.  CregaHs  contract  was  made  for 
Oliver,  and  that  they  were  going  through  the  ceremony  of 
making  a  contract  with  Mr.  Cregar  in  order  to  give  the  transfer 
of  title  to  Oliver  the  appearance  of  regularity. 

The  facts  connected  with  the  conveyance  of  the  flax-mill  prop- 
erty to  Mrs.  Margaret  Fritts  are  too  nearly  identical,  in  all  their 
material  aspects,  with  those  just  reviewed,  to  make  a  separate 
discussion  of  them  either  necessary  or  desirable.  Though  Mrs. 
Fritts  went  through  the  ceremony  of  making  a  contract  for  the 
purchase  of  this  property,  when  the  contract  came  to  be  per- 
formed her  husband  appeared  as  the  purchaser  in  fact.  Of  the 
$2,005  purchase-money,  he  paid  $1,915.  The  balance  was  paid, 
it  is  said,  with  money  which  the  husband  had  given  to  his  wife. 
Besides,  I  am  fully  convinced  that  this  property  was  conveyed 
to  Mrs.  Fritts  for  less  than  its  fair  value.  Mr.  David  Mo- 
Glougham,  whose  position  in  this  controversy  entitles  his  judg- 
ment on  this  point  to  great  weight,  says  that  this  property  was 
fairly  worth  $2,500.  A  trustee  cannot  sell  the  trust  property  to 
himself.  As  the  law  now  stands,  a  sale  by  him  to  his  wife  may 
not  be  precisely  equivalent  to  a  sale  to  himself,  but  in  a  case 
where  it  appears  that  he  paid  the  whole  of  the  purchase-money, 
and  afterwards  treated  the  property  as  his  own,  and  has  had  the 
whole  beneficial  use  of  it,  there  is  so  little  distinction  between 
that  and  a  sale  to  himself,  except  in  mere  matters  of  form,  that 
if  such  a  transaction  were  held  to  be  valid,  the  rule  prohibiting 
a  trustee  from  purchasing  the  property  he  is  authorized  to  sell 
might,  for  all  useful  purposes,  be  regarded  as  abolished. 

My  conclusion  is  that  the  complainants  are  entitled  to  a  de* 
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cree  setting  aside  all  the  deeds.  The  decree  will  be  made  upon 
the  usual  terms;  the  purchase-money  paid  must  be  retarned^ 
and  the  defendants  must  account  for  rents  and  profits.  The 
complainants  are  entitled  to  costs. 


The  Executors  of  William  B.  Hill,  deceased, 


V, 


Edward  Day  et  al. 

1.  An  inquisition  de  IwMUieo  inquirendo  simplj  makes  a  prima  faeie  case. 

2.  Where  there  is  no  reason  to  suspect  fraud,  the  test,  in  cases  where  ment&I 
incapacity  is  charged,  is,  Did  the  person  whose  act  is  challenged  possfss  suffi- 
cient mind  to  understand,  in  a  reasonable  manner,  the  nature  and  effect  of  tbe 
act  he  was  doing,  or  the  business  he  was  trans^iciing? 

3.  A  principal's  insanity  revokes  the  authority  of  his  agent,  except  in  cases 
where  a  consideration  has  previously  been  advanced,  so  that  the  power  has 
become  coupled  with  an  interest ;  or  where  a  consideration  of  value  is  given 
by  a  third  person  trusting  to  an  apparent  authority  and  in  ignorance  of  the 
principal's  incapacity. 

On  final  hearing  on  bill,  answer  and  proofs  taken  before  a 
master. 

Mr.  Amzi  C,  McLean^  for  complainants. 

Mr,  William  H.  Vredmburgh,  for  defendants. 

Van  Fleet,  V.  C. 

The  complainants  seek  by  this  suit  to  have  an  assignment  of  a 
bond  and  mortgage,  made  by  their  testator,  set  aside,  oq  the 
ground  of  mental  incapacity.  The  assignment  was  made  Feb- 
ruary 5th,  1878,  and  William  B.  Hill,  the  assignor,  was,  on  the 
7th  of  July,  1879,  declared,  by  an  inquisition  duly  taken,  to  be 
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a  lunatic,  and  to  have  been  in  the  same  condition  of  mental  un- 
soandness  for  a  period  of  two  years  antecedent  thereto,  but  with 
lucid  intervals.  The  inquisition  simply  makes  a  prima  facie 
case.  As  against  the  defendants,  it  was  purely  an  ex  parte  pro- 
ceeding, and  as  to  them  it  is  not  conclusive  even  as  to  the  point 
of  time  when  taken;  much  less  can  it  have  that  effect  against 
them  for  the  retrospective  period  of  two  years. 

The  mortgage  which  is  the  subject  of  this  controversy  was 
made  by  Edward  Day  and  wife  to  Theodore  F.  Purden,  about 
the  Ist  of  April,  1871,  and  was  assigned  by  Mr.  Purden  to  Mr. 
Hill  August  1st,  1874.  There  is  evidence  tending  to  show  that 
Mr.  Hill,  at  the  time  the  assignment  was  executed  to  him, 
offered  to  cancel  the  mortgage  as  a  gift  to  Mrs.  Day,  and  that  he 
subsequently  refused  to  receive  $100,  which  Edward  Day  offered 
to  pay  on  it.  It  seems  to  be  undisputed  that  Mr.  Hill  felt  a 
warm  friendship  for  Mrs.  Day,  and  that  she  was  strongly  at- 
tached to  him.  Prior  to  the  date  of  this  assignment,  Mr.  Hill 
was  in  the  habit  of  lending  Edward  Day  his  credit  by  endorsing 
notes  for  him.  Edward  Day  swears  that  on  one  occasion  Mr. 
Hill  said  to  him  that  if  he  could,  at  any  time,  use  the  mortgage 
in  question,  he  could  have  it  by  sending  for  it,  as  he  had  always 
intended  to  give  it  to  Mrs.  Day.  On  the  occasion  when  the 
assignment  in  dispute  was  made,  Edward  Day  did  not  go  to  Mr. 
Hill  iiimself.  He  sent  his  son  Charles,  a  lad  then  about  nine- 
teen years  of  age.  Charles  says  he  told  Mr.  Hill  that  his  father 
had  sent  him  there  to  say  that  Mr.  Hill  had  offered  his  father 
the  mortgage  whenever  he  needed  it,  and  that  his  father  was  now 
willing  to  accept  it,  and  had  sent  him  there  for  it.  Charles  fur- 
thrr  says  tliat  Mr.  Hill  then  called  Mrs.  Hill,  and  requested  her 
to  get  his  box  containing  his  papers.  Mrs.  Hill  admits  that  she 
got  the  box  containing  her  husband's  securities,  and  unlocked  it, 
and  gave  it  to  young  Day.  An  adopted  daughter  of  Mr.  Hill 
says  that  after  the  box  was  given  to  young  Day  she  saw  him 
writing,  but  did  not  see  what  he  was  writing,  nor  does  it  ap{)ear 
that  either  she  or  Mrs.  Hill  made  any  inquiry  upon  that  subject. 
The  assignment  was  written  by  young  Day  on  the  mortgage 
itself,  and  was  then  signed  by  Mr.  Hill,  and  young  Day  took  the 
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papers  away    with    him.     The   assignment   was   not   made  to 
Edward  Day,  but  to  his  daughter  Anna.     Both  Mrs.  Hill  and 
her  adopted  daughter  swear  that  they  believed  Mr.  Hill,  at  this 
time,  to  be  wholly  unfit  to  transact  business  of  any  kind.    The 
adopted  daughter  says  that  the  next  day  she  discovered  that  the 
mortage  in  question  was  not  in  Mr.  Hill's  box,  and  so  informed 
her  mother.     Some  time  afterwards  Mr.  and  Mrs.  Hill  went  to 
Tom's  River,  and  after  having  a  talk  with  some  persons  at  the 
clerk's  office,  Mr.  Hill  determined  to  demand  the  return  of  the 
mortgage,  and  authorized  his  counsel,  by  writing,  to  demand  its 
return.     When  Edward  Day  was  notified  that  Mr.  Hill  desired 
the  return  of  the  mortgage,  he  said,  at  once,  it  should  be  returned. 
He  further  stated  that  soon  after  getting  the  mortgage,  he  had 
taken  it  to  Piiiladelphia  to  have  it  examined,  with  a  view  of 
pledging  it  as  security  for  a  stock  of  goods  he  expected  to  pur- 
chase, but  he  would  go  and  get  it  and  return  it  to  Mr.  Hill. 
He  further  says  he  did  get  it,  and  on  the  4th  of  March,  1878, 
took  it  to  Mr.  Hill's  residence  and  ofiered  to  return  it  to  him. 
As  the  occurrences  of  this  interview  constitute,  in  my  judgment, 
the  pivot  ou  which  this  case  turns,  it  is  necessary  that  they  should 
be  stated  in  detail.     Edward  Day  is  the  only  witness  that  de- 
scribes them.     He  says : 

"  I  got  there  about  eleven  o'clock  in  the  morning ;  I  saw  Mr.  and  Mrs.  Hill ; 
they  were  in  the  house ;  I  went  in,  and  after  inquiring  about  the  health  of 
the  family,  I  stated  the  object  of  my  visit ;  I  told  him  there  had  been  consid- 
able  talk  about  the  mortgage,  but  I  had  got  it  and  brought  it  back ;  I  then 
took  it  from  my  overcoat  pocket — the  papers  were  in  a  large  envelope — and 
took  out  each  one  and  laid*  them  on  the  table,  and  thanked  Mr.  Hill  for  his 
many  acts  of  kindness,  and  proposed  that  he  should  take  the  papers  back ; 
Mr.  Hill  replied  that  the  mortgage  was  just  where  he  had  always  intended  it 
should  be ;  that  it  was  all  right  until  he  got  to  the  clerk's  office  at  Tom's 
River,  and  there  he  was  induced  to  try  to  get  it  back;  Mrs.  Hill  acquiesced 
in  what  was  said ;  a  general  conversation  then  ensued  as  to  the  prospect  of 
my  being  able  to  make  the  trade  for  the  stock  of  goods  I  had  before  spoken 
of ;  I  then  stated,  as  I  had  stated  before,  that  if  I  could  accomplish  the  trade 
and  use  both  mortgages — this  one,  and  the  one  in  New  York — I  would  make 
money  Enough  to  pay  Mr.  Hill  every  dollar  he  had  paid  for  me;  Mr.  Hill 
then  stated  he  was  willing  I  should  retain  the  mortgage,  and  he  hoped  it 
would  be  of  use  to  me.     I  then  said  if  that  was  the  case,  was  it  not  best  that 
he  should  give  me  a  paper  showing  that  his  counsel  was  not  to  demand  the  return 
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of  the  mortgage,  and  he  replied,  'Yes;'  Mrs.  Hill  then  got  paper,  pen  and 
ink,  and  I  wrote  this  note,  viz. :  *  Point  Pleasant,  Ocean  county,  N.  J.,  March 
4th,  187S.  T.  W.  C'armichael,  Ksq.;  This  is  to  authorize  you  not  to  demand 
of  Edward  Day  any  papers  now  in  the  possession  of  PMward  Day,  and  for 
which  I  gave  you  a  written  order.'  I  read  this  paper  to  Mr.  and  Mrs.  Hill,  and 
Mrs.  Hill  suggested  putting  in  the  date  of  the  note  they  had  given  to  Mr.  Cur- 
michael;  I  did  not  show  the  date;  between  them  they  agreed  upon  tb"  date 
as  February  28th,  1878,  and  I  added  it;  after  I  wrote  it  I  read  it  to  both, 
and  Mr.  Hill  signed  it ;  I  then  askexi  Mrs.  Hill  if  she  was  willing  to  thi?,  and 
ahe  said  she  was,  and  she  signed  it  too,  saying  she  hoped  I  would  make  a 
good  trade,  and  be  able  to  pay  it  back.'' 

The  facts  given  ia  this  narrative  stand  substantially  admitted. 
They  describe  a  transaction  at  which  Mrs.  Ilill  was  not  only 
present,  but  in  which  she  took  an  important  part.  She  has  been 
examined  as  a  witness  in  this  case,  and  has  had  a  full  opportu- 
nity to  deny  or  explain  them ;  if  she  did  not  understand  or  re- 
member them  as  Edward  Day  had  sworn  to  them,  her  interest 
and  her  duty  required  her  to  deny  them  ;  but  this  she  has  not 
done.  After  lie  spoke,  she  ke[>t  silent.  In  this  condition  of 
affairs,  her  silence  confirms  the  truth  of  his  story.  There  was 
but  one  way  in  which  she  could  have  confirmed  the  truth  of  his 
evidence  more  effectually,  and  that  was  by  deposing  to  the  same 
facts. 

Now,  taking  the  history  of  this  interview  as  given  by  Edwnixi 
Day  to  be  true,  what  does  it  show  was  the  state  or  condition  of 
Mr.  Hill's  mind  on  the  4th  of  March,  1878?  Where  there  is 
no  reason  to  suspect  fraud,  the  test  in  this  class  of  cases  is.  Did 
the  person  whose  act  is  challenged  possess  sufficient  mind  to  un- 
derstand, in  a  reasonable  manner,  the  nature  and  effect  of  the 
act  he  was  doing,  or  the  business  he  was  transacting  ?  He  may 
be  old,  or  enfeebled  by  disease,  or  irrational  upon  some  topics, 
and  yet  possess  sufficient  mind  to  make  a  valid  disposition  of 
his  property.  In  the  absence  of  fraud  or  imposition,  tlie  only 
question  the  court  is  required  to  consider  is.  Did  the  person  whose 
act  is  challenged  clearly  understand  and  comprehend  wliat  he 
was  doing  when  he  did  it  ?  Lozear  v.  ShiddSy  8  C.  E,  Gr,  510 ; 
Eaton  V.  Eatoik,  8  Vr.  US,  It  is  important  to  remember  that 
the  proceeding  in  which  Mr.  Hill  was  declared  to  be  a  person 
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of  nnsound  mind  was  not  instituted  until  more  than  a  year  had 
elapsed  after  this  date,  and  that  the  inquisition  then  taken  finds 
that  he  enjoyed  lucid  intervals.  The  evidence  taken  in  this  c&se 
shows,  with  almost  entire  unanimity,  that  this  finding  is  true. 
And  what  is  here  meant  by  lacid  intervals  is  not  that  the  dark- 
ness which  had  come  upon  his  mind  was  lifted  merely  for  a  few 
moments^  or  a  very  brief  time,  so  that  the  return  of  the  light 
of  reason  only  served  to  make  the  darkness  which  orrHnarily 
covered  his  mind  more  painfully  conspicuous,  but  that  his  mind- 
power  was  so  completely  restored  that  his  mind  seemed  to  be  in 
its  normal  condition  and  habit. 

Now,  what  are  the  important  facts  of  this  interview  ?  When 
the  return  of  the  mortgage  was  offered,  Mr.  Hill  said  it  was  just 
where  he  had  always  intended  it  should  be.  As  already  men- 
tioned, there  is  evidence  showing  that  when  the  assignment  was 
made,  he  offered  to  cancel  the  mortgage  as  a  gift  to  Mrs.  Day, 
Although  this  purpose  was  not  then  carried  out,  it  is  shown  that 
he  continued  to  entertain  it,  for  he  subsequently  refused  to  receive 
payments  which  were  offered  to  him  on  it,  for  the  same  reason. 
He  also  said  that  he  was  satisfied  with  the  disposition  he  had 
made  of  the  mortgage  until  the  conference  at  the  clerk's  oflSce  at 
Tom's  River,  and  there  he  was  induced  to  think  that  the  mort- 
gage should  be  returned  to  him.  These  remarks  show  a  good 
memory,  and  clear  understanding  and  judgment.  He  remem- 
bered what  he  had  done,  the  motives  which  influenced  hiinr 
and  that  his  judgment  approved  his  conduct  until  new  influeD(*es 
were  brought  to  bear  upon  it,  and  then  that  his  judgment  under- 
went a  change,  and  he  wanted  the  mortgage  returned  to  him. 
He  was  then  told  what  use  Day  desired  to  make  of  the  mortgage ; 
that  he  wanted  to  pledge  it,  with  another  mortgage,  for  the  pur- 
chase of  a  stock  of  goods,  and  that  he  felt  confident  if  he  could 
get  the  goods,  at  the  low  price  at  which  they  were  offered,  he 
would  make  money  enough  on  them  to  return  to  Mr.  Hill  all 
the  money  he  had  paid  for  him,  and  thereupon  he  voluntarily 
said  that  he  was  willing  that  Day  should  retain  the  mortgage^ 
and  expressed  a  hope  that  it  would  prove  useful  to  him.  His 
attention  was  then  directed  to  the  paper  he  had  given  his  conn- 
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sel,  and  he  was  asked  if  the  aathoritj  given  by  it  ought  not  ta 
be  revoked.  He  at  onoe  comprehended  the  necessity  of  that  step, 
in  order  that  Day  might  use  the  mortgage  without  interference, 
and  directed  that  it  should  be  taken. 

If  this  is  a  truthful  picture  of  Mr.  Hill's  part  in  this  transac- 
tion, and  exhibits  fully  all  he  said  and  did,  there  can  be  no  doubt 
that  he  fully  and  clearly  understood  the  nature  and  effect  of  his 
act  when  he  consented  that  Day  should  retain  the  mortgage. 
His  conduct  and  speech  not  only  show  that  he  knew  what  he 
was  doing,  but  that  he  was  capable  of  exercising  ordinary  caution 
and  discretion  ;  for  when  his  attention  was  called  to  the  fact  that 
he  had  given  his  counsel  written  authority  to  demand  the  return 
of  the  mortgage,  he  saw,  at  once,  that  to  enable  Mr.  Day  to  use 
the  mortgage  as  he  meant  he  should,  it  was  necessary  that  that 
})aper  should  be  revoked,  and  he  accordingly  directed  its  re- 
vocation. 

But  there  is  another  feature  of  this  interview  that  must  not 
escape  attention.  Day  had  been  required  to  return  the  mortgage 
under  an  accusation  that  he  had  obtained  it  fraudulently.  The 
bill  charges — ^and  there  is  little  evidence  tending  to  show  that 
the  charge  is  true — that  the  mortgage  was  originally  obtained 
under  a  representation  that  it  should  be  delivered  to  Mr.  Hill's 
counsel.  Mrs.  Hill  had  been  more  active  and  prominent  in  the 
efforts  made  to  secure  the  return  of  the  mortgage  than  her  hus- 
band. The  mortgage  is  now  returned,  and-  the  fraud-doer  is  not 
only  before  Mr.  Hill,  but  also  before  Mrs.  Hill.  There  is  no 
question  about  her  capacity.  If  the>mortgage  had  been  procured 
secretly,  or  by  any  kind  of  deceit  or  falsehood.  Day  would  not 
only  have  been  a  suspected  person  in  her  opinion,  but  she  would 
already  have  condemned  him  as  a  dishonest  man.  She  would 
naturally  distrust  and  dread  him,  and  would  almost  involunta- 
rily repel  any  effort  he  might  make  to  win  her  confidence.  This 
would  be  especially  so  if  she  believed  that  her  husband  was  men- 
tally incompetent  to  take  care  of  himself,  and  that  Day  had 
already  taken  advantage  of  his  weakness.  She  was  chiefly  re- 
sponsible for  Day's  getting  possession  of  the  mortgage  originally,. 
and  Qow  that  it  is  again  within  her  reach,  and  she  has  an  oppor- 
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tunitj  to  remedy  the  wrong  which  she  had  carelessly  committed, 
she  would  naturally  be  extremely  cautious  and  wary.  But  she 
is  not  so.  She  hears  her  husband  say  that  the  mortgage  is  just 
where  he  always  intended  it  should  be,  without  once  reminding 
him  that  it  had  been  obtained  from  him  by  deceit;  and  when 
Day  asks  her  if  she  is  willing  that  he  should  retain  the  mortgage, 
she  answers  Yes,  and  expresses  the  hope  tliat  he  may  make  a  good 
trade,  without  uttering  the  slightest  insinuation,  even,  that  his 
conduct  in  the  matter  had  been  characterized  by  anything  like 
deceit,  or  any  sort  of  over-reaching  or  imposition. 

Cotemporaneous  conduct  or  demeanor,  constituting  part  of  the 
transaction  brought  under  review,  is  always  entitled  to  very 
grave  consideration  in  cases  of  this  kind.  It  generally  portrays 
much  more  truthfully  what  a  witness  understood,  thought  or 
believed,  at  the  moment,  than  words  subsequently  spoken,  even 
when  they  are  uttered  under  the  sanction  of  an  oath.  Looking  at 
Mrs.  Hill's  conduct,  as  it  is  described  by  the  eviilentc — seeing 
her  get  her  husband's  strong  box  and  deliver  it,  unlocked,  to 
young  Day,  in  the  presence  of  her  husband,  and  then  leaving 
them,  and  thus  giving  young  Day  full  liberty  to  handle,  at  his 
will,  all  her  husband's  securities,  and  then  seeing  her  subse- 
quently, with  her  husband  and  the  elder  Day,  discussing  the 
question  whether  Day  should  be  allowed  to  retain  the  mortgage 
which  she  had  accused  him  of  having  obtained  surreptitiously, 
and  actually  consenting  to,  and  taking  part  in,  the  execution  of 
a  paper  by  which  his  right  to  use  the  mortgage  for  his  own  pur- 
pose was  made  stronger  than  it  was  before — I  confess  I  find  it 
impossible  to  believe  that  up  to  that  time  she  had  the  least  doubt 
that  her  husband  possessed  full  capacity  to  transact  any  ordinary 
business,  and  to  form  a  prudent  and  sensible  judgment  respect- 
ing ordinary  business  afikirs. 

The  evitlence,  in  my  opinion,  demonstrates  very  satisfactorily 
that  Mr.  William  B.  Hill,  on  the  4th  of  March,  1878,  when  he 
gave  Edward  Day  authority  to  pledge  this  mortgage  for  the  par- 
chase  of  a  stock  of  goods,  possessed  sufficient  mind  to  clearly  un- 
derstand what  he  was  doing,  and  shows,  with  equal  clearness, 
that  he  consented  to  such  use  being  made  of  the  mortgage  freely, 


7  Stew.]  MAY  TERM,  1881.  157 

Hill  V.  Day. 

and  without  the  practice  of  any  sort  of  fraud  or  imposi- 
tion. 

The  authority  to  pledge  the  mortgage  was  given  March  4th, 
1878,  but  was  not  exercised  until  May  28th,  1878,  that  being 
the  date  of  the  assignment  by  Anna  Day  to  the  defendant 
Joseph  E.  Smaltz.  A  period  of  nearly  three  months  elapsed 
between  the  date  when  the  authority  was  given  and  the  time 
when  it  was  exercised.  During  this  period  no  attempt  was  made 
to  recall  the  authority,  nor  does  any  question  seem  to  have  been 
started  as  to  Mr.  HilFs  competency  to  manage  his  affairs.  I 
have  not  examined  the  evidence  with  a  view  of  ascertaining  what 
it  shows  respecting  the  condition  of  Mr.  HilPs  mind  during  this 
period.  In  view  of  a  recent  judgment  of  the  court  of  errors  and 
appeals,  such  examination  could  serve  no  useful  purpose.  That 
tribunal  has  lately  declared  that  where  a  principal  becomes  insane 
after  appointing  an  agent,  the  principal's  insanity  operates,  |>er  «6, 
as  a  revocation  or  suspension  of  the  agent's  authority,  except  in 
cases  where  a  consideration  has  previously  been  advanced  in  the 
transaction  which  was  the  subject-matter  of  the  agency,  so  that 
the  power  has  become  coupled  with  an  interest ;  or  where  a  con- 
sideration of  value  is  given  by  a  third  person,  trusting  to  an 
apparent  authority,  and  in  ignorance  of  the  principal's  incapacity. 
ifaUhiesen  Refining  Go.  v.  McMahon,  9  Vr.  54^.  The  evidence 
renders  it  entirely  clear  that  the  defendant  who  now  holds  the 
mortgage  gave  a  consideration  of  value  for  it,  and  that  when  he 
aooepted  it,  he  was  not  only  ignorant  that  Mr.  Hill's  capacity 
had  ever  been  doubted  or  questioned,  but  that  no  facts  or  cir- 
cumstances had  ever  come  to  his  knowledge,  resjiecting  Mr.  Hill's 
mental  condition,  which  should  have  provoked  a  prudent  man  to 
make  inquiry.  My  conclusion  is,  that  the  defendant  Smaltz 
holds  the  mortgage  by  a  valid  title. 

The  only  question  which  remains  is,  for  what  sum  is  he  en- 
titled to  hold  it?  Day  was  authorized  to  pledge  it  for  a  stock 
of  goods.  There  was  no  limitation  as  to  amount.  So  far  as 
appears,  there  does  not  seem  to  have  been  any  negotiation  or 
talk  upon  that  subject.  The  inference  to  be  drawn  from  Mr. 
Hill's  expressions  would  seem  to  indicate  quite  forcibly  that  he 
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did  not  intend  to  impose  any  restrictions  as  to  time,  amount  or 
persons.  He  said  that  the  mortgage  was  jnst  where  he  always 
intended  it  should  be,  and  that  he  was  willing  that  Day  should 
retain  it,  and  hoped  that  it  would  be  of  use  to  him.  It  would 
seem  scarcely  possible,  under  this  language,  to  make  any  use  of 
the  mortgage  for  the  purchase  of  goods  which  could  be  regarded 
as  a  misappropriation  of  it.  In  my  judgment,  the  defendant  is 
entitled  to  hold  it  for  the  full  amount  for  which  it  was  pledged 
to  him. 

The  mortgage  was  not  assigned  to  Anna  Day  for  her  own 
benefit.  Her  name  was  used  for  the  purpose  of  enabling  her 
father  to  pledge  the  mortgage  for  goods ;  he  was  to  pay  the  mort- 
gage. The  transfer  was  not  made  by  way  of  gift,  but  simply  to 
enable  Day  to  obtain  credit.  Hence,  when  the  defendant  Smaltz 
is  paid,  the  complainants  are  entitled  to  the  mortgage.  The  com- 
plainants may  take  a  decree  that,  on  paying  Smaltz  the  amount 
due  to  him,  together  with  his  costs,  he  shall  assign  the  mortgage 
to  them.  ^ 


The  City  National  Bank  of  Providence,  Rhode  Island, 
Katharine  J.  Hamilton  and  Eben  G.  Hamilton. 

1.  a  voluntary  deed  made  by  a  grantor  who  is  indebted  at  the  time  of  its 
execution,  is  void  as  to  creditors  whose  claims  then  exbt.  A  conclusive  pre- 
sumption of  frau(i  arises  from  the  mere  fact  that  debts  exist  and  the  deed  is 
voluntary. 

2.  A  voluntary  deed  maybe  void  as  to  creditors  whose  claims  are  contracted 
subsequent  to  its  execution.  If  the  grantor  of  such  a  deed  executes  it  in  the 
expectation  of  shortly  contracting  debts,  and  with  the  design  of  so  placing  the 
property  conveyed  tliat  If  misfortune  afterwards  befalls  him,  and  he  becomes 
unable  to  pay  his  debts,  it  shall  be  beyond  the  reach  of  his  creditors,  the  deed 
>vill  be  held  void  on  the  ground  of  fraud. 

3.  Where  a  husband  purchases  land  with  the  separate  estate  of  bis  wife,  and 
takes  title  either  in  his  own  name,  or  in  that  of  a  third  person,  a  trust  rttolts 
in  favor  of  the  wife,  and  equity  will  decree  a  conveyance  to  her. 
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4.  If  a  wife  permits  her  husband  to  take  title  to  her  lands,  and  to  hold  him- 
self oat  to  the  world  as  the  owner  of  them,  and  to  contract  debts  upon  the 
credit  of  such  ownership,  she  cannot  afterwards,  by  taking  title  to  herself, 
withdraw  them  from  the  reach  of  his  creditors,  and  thus  defeat  their  claims. 


On  final  hearing  on  bill  and  answer  and  proofs  taken  in  open 
coQrt 

Mr,  William  R.  Wilaon  and  Mr.  Frank  Bergen,  for  complain- 
ants. 

Mr.  Robert  Allen  for  defendants. 

Van  Fleet,  V.  C. 

This  is  a  creditor's  suit  A  part  of  the  debt  on  which  the 
judgment  is  founded  was  contracted  February  25thy  1878.  The 
balance  was  incurred  subsequently.  The  conveyances,  which  the 
complainants  seek  to  have  declared  fraudulent,  appear  to  have 
been  signed  and  delivered  June  1st,  1877,  but  were  not  acknowl- 
edged or  recorded  until  January,  1878.  The  lands  the  com- 
plainants are  seeking  to  reach  were  conveyed  to  Eben  G.  Ham- 
ilton by  deed  dated  January  24th,  1867,  and  he  continued  to  hold 
the  title  to  them  until  June  1st,  1877.  The  title  on  record 
stood  in  his  name  until  January  8th,  1878.  In  the  interval  be- 
tween 1867  and  1878,  large  expenditures  were  made  upon  the 
lands  in  the  construction  of  buildings  and  in  ornamentation. 
On  the  1st  of  June,  1877,  Mr.  Hamilton  conveyed  the  lands  to 
one  Ford,  and  he  immediately  conveyed  them  to  Mrs.  Hamil- 
ton. Just  prior  to  the  date  of  these  deeds,  Mr.  Hamilton  had 
agreed  to  form  a  copartnership  with  two  other  persons,  to  carry 
on  a  business  in  the  prosecution  of  which  it  would  be  necessary 
to  use  capital  and  incur  debts.  The  copartnership  commenoecl 
business  June  5th,  1877,  and  the  judgment  of  the  complainants 
is  founded  on  debts  contracted  by  the  partnership  in  February 
and  May,  1878.  The  complainants  charge  that  the  deeds  by 
which  title  was  conveyed  to  Mrs.  Hamilton  were  voluntary,  and 
were  made  by  Mr.  Hamilton  in  the  expectation  of  incurring 
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debts,  and  with  intent  to  so  place  his  property,  that  in  case  the 
business  in  which  he  was  about  embarking  should  prove  unsuc- 
cessful, his  creditors  could  not  reach  it. 

To  this,  the  defendants  answer  that  the  lands  in  question  were 
always,  in  fact  and  in  equity,  the  property  of  Mrs.  Hamilton, 
having  been  purchased  by  her  and  paid  for  with  her  money. 
They  further  say  that  the  reason  they  were  conveyed  to  Mr. 
Hamilton  was  because  Mrs.  Hamilton  was  advised  that,  inasmuch 
as  she  intended  to  have  them  extensively  improved,  under  his 
sui^erintendence,  she  could  greatly  facilitate  him,  and  save  her- 
self mucli  trouble  and  annoyance  by  permitting  him  to  hold  the 
title  while  the  improvements  were  in  progress. 

A  voluntary  deed  made  by  a  grantor  who  is  indebted  at  the 
time  of  its  execution,  is  void  as  to  cretlitors  whose  claims  then 
exist.  A  conclusive  presumption  of  fraud  arises  from  the  mere 
fact  that  debts  exist  and  the  deed  is  voluntary.  But  a  voluntary 
deed  may,  likewise,  be  void  as  to  creditors  whose  claims  are  con- 
tracted subsequent  to  its  execution.  If  the  grantor  of  such  a 
deed  executes  it  in  the  expectation  of  shortly  contracting  debts, 
and  with  the  design  of  so  placing  the  property  conveyed  that  if 
misfortune  afterwards  befalls  him,  and  he  becomes  unable  to 
pay  his  debts,  it  shall  be  beyond  the  reach  of  his  creditors,  the 
deed  will  be  held  void  on  the  ground  of  fraud.  To  illustrate : 
If  a  person,  just  on  the  eve  of  embarking  in  a  business  which 
requires  both  capital  and  credit  to  conduct  it  successfully,  should, 
by  a  voluntary  conveyance,  strip  himself  of  a  large  portion  of 
his  property,  and  make  it  over  to  his  wife,  or  distribute  it  among 
his  children,  and  then  procure  the  conveyance  to  be  withheld 
from  record,  so  that  he  might  still  trade  upon  the  property  as  its 
owner,  and,  in  the  interval,  incur  debts  beyond  his  ability  to  pay, 
the  transaction  would  furnish  such  cogent  evidence  of  fraud 
against  both  grantor  and  grantee  that  no  court  would  allow  the 
deed  to  stand  for  an  instant  against  the  persons  who  had  been 
defrauded  by  it.  The  law  on  this  subject  is  established.  A  ci- 
tation of  authorities  is  only  useful  to  show  how  the  law  has  been 
applied  in  particular  instances.     Oooh  v.  Johnson^  1  Beas.  5S; 
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Beeckman  v.  Mcmlgomery,  1  McCart.  106 ;  Belford  v.  Crane,  1 
a  E.  Gr.  266;  Oramer  v.  ReS(yrd,  2  C.  E.  Or.  367, 

Prom  the  rehearsal  of  the  facts  already  given,  it  is  obvious,  in 
view  of  the  doctrine  just  stated,  that  the  complainants  are  enti- 
tled to  the  relief  they  ask,  unless  it  lias  been  satisfactorily  proved 
that  Mrs.  Hamilton  was  in  truth  and  in  equity  the  owner  of  the 
property  in  controversy  when  the  deeds  now  sought  to  be  over- 
thrown were  made.  If  those  deeds  were  simply  made  to  invest 
her  with  the  legal  title  to  what  she  was  before  rightfully  entitled 
io  equity,  their  execution  was  neither  a  fraud  nor  a  wrong.  That 
appears  to  have  been  the  fact,  and  it  is  established  by  the  evi- 
dence so  clearly  as  to  be  placed  beyond  all  reasonable  doubt.  It 
is  undisputed  that  prior  to  January  1st,  1866,  Mrs.  Hamilton 
held  the  title  to  two  houses  and  lots  in  the  city  of  Brooklyn. 
One  she  conveyed  in  February,  1866,  for  $7,250,  and  the  other 
in  April,  1866,  for  $15,000,  making  a  total  of  $22,250.  The 
property  in  controversy  was  bought  in  January,  1867,  for  less 
than  $8,500.  It  thus  appears  she  had  abundant  means.  She 
swears  that  she  used  them  in  making  the  purchase,  and  after- 
wards in  paying  for  the  improvements.  Nobody  contradicts  her. 
Her  husband  had  not  sufficient  means  to  make  the  purchase. 
There  can  be  no  doubt,  in  view  of  the  evidence,  that  the  money 
received  for  the  Brooklyn  property  was  used  to  pay  for  the  land 
in  controversy.  One  of  the  persons  of  whom  the  purchase  was 
made,  says  that  a  few  days  before  the  deed  was  executed  he 
inquired  of  Mr.  Hamilton  to  whom  the  deed  should  be  made, 
and  that  he  replied  that  his  wife's  money  would  be  used  to  pay 
for  the  property,  but  inasmuch  as  she  expected  to  be  absent  in 
Canada  most  of  the  time,  and  wanted  to  commence  improving 
at  once,  it  was  perhaps  best  that  it  should  be  made  to  him. 
It  had  been  previously  arranged  that  Mr.  Hamilton  should  su- 
perintend the  improvements.  So  far  as  appears,  there  was  no 
reason,  at  this  time,  why  he  should  not  speak  the  truth.  Besides, 
the  truth  of  his  statement  is  strongly  confirmed  by  the  condition 
of  the  parties.  His  wife  was  a  person  of  considerable  means, 
and  he  had  none,  or  very  little.  Mrs.  Hamilton  swears  that  the 
reaaoQ  she  consented  that  the  deed  should  be  made  to  her  hus- 
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band  was  because  she  was  told  it  would  be  easier  for  her  to  have  it 
so ;  she  would  not  then  be  required  to  sign  contracts,  and  would  thus 
be  relieved  from  all  trouble  and  annoyance  incident  to  the  im- 
provements. She  further  says  that  it  was  understood  between 
her  husband  and  herself  that  when  the  improvements  were  com- 
pleted he  should  make  the  title  over  to  her.  There  can  be  uo 
doubt  that  unless  the  great  bulk  of  the  evidence  is  discarded  as 
untrustworthy,  it  must  be  considered  as  fully  established  that  the 
lands  in  controversy  were  paid  for  with  the  money  of  Mrs.  Ham- 
ilton, and  consequently  they  were,  in  equity,  her  property. 
Where  a  husband  purchases  land  with  the  separate  estate  of  his 
wife,  and  takes  title  either  in  his  own  name,  or  in  that  of  a  third 
person,  a  trust  results  in  favor  of  the  wife,  and  equity  will  decree 
a  conveyance  to  her.  Lathrop  v.  Grilbert,  S  Stock.  344  /  ^  Lead. 
Cos.  in  Eq.  342. 

Nor  do  I  think  that  it  should  be  held  that  these  lands  are 
liable  for  the  complainant's  debt  on  the  ground  that  Mrs. 
Hamilton  has,  either  actively  or  passively,  assisted  her  husband 
in  perpetrating  a  fraud.  It  is  undoubtedly  true  that  a  wife  who 
is  herself  the  instrument  of  deception,  or  who  contributes  to  its 
success,  by  countenancing  it,  may,  with  justice,  be  charged  with 
the  consequences  of  her  conduct.  Sexton  v.  Wfieaton,  8  Wheat 
'229  ;  Besaon  v.  Eveland,  11  C.  E.  Gr.  4^8.  If  a  wife  permits 
her  husband  to  take  title  to  her  lands,  and  to  hold  himself  out 
to  the  world  as  the  owner  of  them,  and  to  contract  debts  upon 
the  credit  of  such  ownership,  she  cannot  afterwards,  by  taking 
title  to  herself,  withdraw  them  from  the  reach  of  his  creditors, 
and  thus  defeat  their  claims. 

In  this  case,  the  wife  has  permitted  her  husband  to  hold  title 
to  these  lands  for  over  ten  years,  but  during  that  time  uo  debts 
were  contracted  on  the  credit  of  his  ownership.  When  her  hus- 
band was  about  to  embark  in  business,  she  requested  that  the 
title  to  them  should  be  put  in  such  form  that  no  one  could  be 
deceived  or  misled.  The  deeds  were  not  put  on  record  at  once, 
but  this  omission,  I  think,  is  satisfactorily  explained.  Her  child 
was  sick,  and  she  was  preparing  to  go  to  Canada.  She  says  she 
was  anxious  about  her  child,  and  it  was,  therefore,  quite  natural 
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that  she  should  have  allowed  those  matters  to  absorb  her  whole 
attention.  When  she  returned  from  Canada  she  found  that  the 
deeds  had  not  been  acknowledged,  and  could  not,  therefore,  be  re- 
corded. She  also  found  that  the  person  who  had  acted  as  the 
medium  of  transfer  to  her  was  absent.  As  soon  as  he  returned, 
his  acknowledgment  was  procured  and  the  deeds  immediately 
recorded.  No  part  of  the  complainant's  debt  was  contracted 
uotil  the  deeds  had  been  on  record  for  more  than  a  month. 
They  did  not  give  credit  to  the  husband,  because  they  believed 
him  to  be  the  owner  of  the  lands  in  controversy,  nor  were  they 
in  any  way  misled  or  deceived  by  the  state  of  the  title. 

But  the  decisive  fact  against  the  complainants,  in  my  judg- 
ment, is,  that  the  deed  to  Mrs.  Hamilton  is  not  a  voluntary  deed, 
but  appears  to  be  entrenched  in  the  good  faith  by  which  an  hon- 
est acquisition  of  property  is  always  distinguished.  She  had  a 
separate  estate,  abundantly  sufficient  to  purchase  the  lands  in 
controversy,  and,  under  the  evidence,  it  is  incontrovertible  that 
she  paid  for  them  with  such  estate.  Under  such  circumstances, 
her  title  must  be  considered  unimpeachable  unless  she  has  al- 
lowed the  lands  in  question  to  be  used  as  the  means  of  deception. 
That  is  not  shown. 

Two  or  three  admissions  by  Mr.  Hamilton  were  proved,  tend- 
ing to  show  quite  strongly  that  his  object  in  transferring  the 
property  to  his  wife  was  to  place  it  beyond  the  reach  of  his  cred- 
itors, but  they  were  made  after  title  had  vested  in  his  wife,  and 
are  consequently  without  force  against  her.  No  admission  or 
declaration  made  by  a  grantor  after  the  conveyance  of  the  estate 
is  evidence  against  his  grantee.  Beechnan  v.  Montgomery ,  1 
McOart»  106.     The  bill  of  the  complainants  must  be  dismissed. 
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The  West  Jebsey  Bailboad  Compaky 


v. 


The  Cape  May  and  Schellenger's  Lianding  Railroai) 

Company. 

1.  The  legality  of  a  corporation,  which  exists  under  the  form  of  law,  am 
only  he  impugned  by  an  application  for  a  writ  of  quo  warranto,  or  by  an  in- 
formation  in  the  nature  thereof,  instituted  by  the  attorney-general. 

2.  The  fact  that  the  right  of  the  complainant  depends  on  an  unsettled  ques- 
tion of  law,  is  always  fatal  to  an  application  for  a  preliminary  injunction. 

3.  It  is  a  maxim  of  the  law  of  iiyunctions  that  a  preliminary  writ  shall  not 
be  awarded,  except  in  case  of  urgent  necessity,  and  when  irreparable  injury 
is  threatened. 

4.  Where  the  averments  of  the  bill  are  met  by  a  full,  explicit  and  circam- 
stantial  denial  in  the  answer,  the  general  rule  directs  that  a  preliminary  in* 
junction  shall  be  denied. 

5.  The  construction  of  a  horse  railroad  in  a  public  street,  is  a  legitimate 
use  of  the  street,  and  not  a  taking  of  private  property  for  public  use,  within 
the  meaning  of  the  constitution. 


On  an  application  for  an  injunction,  heard  on  bill  and  affida- 
vits and  answer  and  affidavits. 

Mr.  Peter  L.  Voorheea,  for  motion. 

Mr.  Samuel  H.  Grey,  contra. 

Van  Fleet,  V.  C. 

The  defendants  are  constructing  a  horse  railroad  in  the  city  of 
Cape  May,  with  the  consent  of  its  common  council.  They  claim 
to  have  acquired  corporate  existence  and  powers  in  virtue  of  the 
provisions  of  the  general  railroad  law.  The  complainants  seek 
by  injunction  to  prevent  the  defendants  from  proceeding  further 
in  the  construction  of  their  road.  They  ask  the  interposition  of 
the  court  on  three  grounds. 
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First.  They  insist  that  the  general  railroad  law  does  not  au- 
thorize the  formation  of  a  corporation  to  construct  a  railroad  to 
carry  passengers  by  horse  power.  It  is  not  disputed  that  the 
defendants  have  formed  themselves  into  a  corporation  in  strict 
conformity  to  the  provisions  of  the  law  just  mentioned,  and  that 
they  have,  for  some  time  past,  been  exercising  corporate  fran- 
chises. They  are  undoubtedly  a  corporation  de  faoto.  When 
that  is  the  fact,  this  court  cannot,  at  the  instance  of  private  per- 
sons, restrain  stich  corporation  from  exercising  the  powers  usu- 
ally exercised  by  similar  corporations,  on  the  ground  that  its 
organization  is  not  dejure.  The  legality  of  a  corporation  which 
exists  under  the  forms  of  law,  can  only  be  impugned  by  an  ap- 
plication for  a  writ  of  quo  warrarUo,  or  by  an  information  in  the 
nature  thereof,  instituted  by  the  attorney-general.  National 
Docks  Railway  v.  Central  Railroad  of  New  Jersey,  5  Stew,  Eq. 
755, 

In  addition,  it  is  proper  to  remark  that  the.  question  whether 
or  not  such  a  corporation  may  be  legally  formed  under  th^ 
general  railroad  law,  is,  as  yet,  an  unsettled  legal  problem.  That 
being  so,  it  is  obvious  the  complainants'  right  to  the  remedy  they 
seek  is  not  clear,  and  that  fact  is  always  fatal  to  an  application 
for  a  preliminary  injunction.  Hackensack  Im.  Com.  v.  N.  J. 
Midland  Railway  Cb.,  7  C.  E.  Or.  94;  Citizens  Coach  Co.  v. 
Camden  Horse  R.  R.  Co.,  2  Stew.  Eq.  £99;  Long  Branch 
Com'rs  V.  West  End  R.  R.  Co,,  3  Stew.  Eq,  566. 

Secondly.  It  is  said,  even  if  it  be  conceded  that  a  horse  rail- 
road may  be  lawfully  constructed  by  a  corporation  formed  under 
the  general  railroad  law,  still  such  corporation  cannot  build  their 
road  in  the  manner  in  which  the  defendants  have  built  theirs. 
The  road  in  question  has  been  laid,  its  whole  length,  longitudin- 
ally over  the  streets  of  Cape  May  city.  This  method  of  loca- 
tion, it  is  contended,  is  prohibited  by  the  fourteenth  section  of 
the  law  under  consideration.  No  such  prohibition  is  apparent 
to  my  mind.  The  relevant  clauses  of  the  section  may  be  ren- 
<lered  as  follows :  That  in  case  any  railroad  constructed  under 
this  act  shall  cross  any  street  or  highway  in  any  city,  it  shall 
huild  its  road  either  above  or  below  the  grade  thereof,  at  such 


166  CASES  IN  CHANCERY.  p4  Eq. 


West  Jersey  R.  R.  CSo.  v.  Cape  May  and  Schellenger's  Lantling  R.  R.  Co. 


distance  as  shall  not  interfere  with  the  free  and  uninterrupted  use 
of  the  street  or  highway,  provided  the  common  council  may 
grant  permission  to  cross  at  grade,  if  they  deem  it  best  for  the 
interest  of  the  city.  I  am  unable  to  discover  anything  in  these 
provisions  which,  even  by  a  strained  implication,  interdicts  the 
construction  of  a  horse  railroad  lengthwise  over  a  street  As  I 
understand  them,  they  simply  prescribe  how  a  steam  railroad 
shall  cross  a  public  street  in  a  city. 

But  if  we  were  to  concede  that  the  complainants  are  right  on 
both  points,  still,  I  think,  it  would  be  manifest  that  no  injunc- 
tion could  issue.  A  party  is  not  entitled  to  an  injunction  simply 
because  he  shows  that  a  law  has  been  violated,  or  that  his  legal 
rights  have  been  invaded.  It  is  a  maxim  of  the  law  of  injunc- 
tions that  a  preliminary  writ  shall  not  be  awarded,  except  in  case 
of  urgent  necessity,  and  when  irreparable  injury  is  threatened. 
Hinchman  v.  PcUerson  Horse  R.  R,  Co.,  2  C.  E.  Gr.  76,  decides 
that  the  construction  of  a  horse  railroad  in  a  public  street  is  a 
legitimate  u-^e  of  the  street,  and  not  a  taking  of  private  property 
for  public  use  witiiin  the  meaning  of  the  constitution.  This,  I 
believe,  is  now  regardeii  as  the  established  doctrine  upon  this 
subject  in  this  state.  A.t  most,  then,  the  grievance  of  which  the 
complainants  complain  can  only  be  esteemed  a  bare  violation  of 
law,  which  has  not  and  cannot  result  in  legal  injury  to  them. 
Such  a  wrong  cannot  be  made  the  basis  of  the  exercise  of  the 
prohibitory  power  of  this  court. 

The  complainants'  third  ground,  if  true,  unquestionably  pre- 
sents a  suiHcient  reason  for  the  interference  of  this  court.  Thev 
say  the  defendants,  without  right  or  authority,  are  constrpcting 
a  railroad  on  their  lands,  which  are  private  property,  and  u> 
which  the  public  have  no  right  whatever.  If  this  is  true,  the 
defendants  have  violated  the  security  which  the  constitution 
throws  around  private  property,  and  it  is,  therefore,  the  duty  of 
the  court  to  exert  its  power. 

But  the  defendants  meet  this  averment  by  a  full,  explicit  and 
circumstantial  denial.  They  say  their  railroad  is  located  and 
constructed  wholly  within  the  lines  of  the  public  streets  of  Cape 
May  city,  and  not  outside  of  them,  upon  the  private  property 
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of  the  Gomplainaots.  It  would  be  difficult,  I  think,  to  select 
language  by  which  a  more  precise  and  comprehensive  denial 
conld  be  made.  The  answer  of  the  defendants  6weei)s  away 
every  particle  of  equity  upon  which  the  complainants'  title  to 
relief  rests.  When  that  is  the  case,  the  general  rule  directs  that 
a  preliminary  injunction  shall  be  denied. 

There  are  exceptions  to  this  rule,  but  none  of  them  cover  this 
case. 

In  tiie  pre^nt  posture  of  the  litigation,  it  is  clear,  upon  well- 
established  principles,  that  the  complainants  are  not  entitled  to 
au  injunction.  The  order  to  show  cause  must,  therefore,  be  dis- 
charged, and  the  injunction  asked  must  be  denied. 


Administrator  of  Susan  Wildrick,  deceased, 


V. 


George  B.  Swain. 

1.  The  acceptance  of  the  promissory  note  of  a  debtor,  for  a  precedent  debt^ 
will  not  operate  as  a  discharge  or  satisfaction  of  the  debt,  unless  it  is  agreed 
that  such  shall  be  its  effect. 

2.  Where  a  debtor  has  attempted  to  discharge  a  mortgage  with  his  own 
unsecured  paper  promise,  given  to  a  person  of  great  age  and  limited  educa- 
tion, he  should  be  required  to  exercise  the  most  scrupulous  good  faith,  and 
uniess  he  can  show  that  his  creditor  fully  comprehended  the  legal  effect  of 
the  acquittance  he  induced  him  to  give,  it  should  be  adjudged  to  be  without 
1(^1  force. 

3.  A  receipt  is  never  conclusive  evidence  of  payment,  but  is  til  ways  open 
to  explanation  or  contradiction  by  oral  evidence. 


On  final  hearing  on  bill,  answer  and  proofs  taken  before  a 
master. 
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Mr.  L,  D.  Ihylor,  for  complainant. 

Mr,  Carl  LerUz  and  Mr.  John  W.  Taylor y  for  defendant. 

Van  Fleet,  V.  C. 

This  case  presents  but  a  single  question.  The  suit  is  brought 
to  foreclose  a  mortgage.  The  defendant  admits  a  debt  of  $350, 
but  the  complainant  claims  a  much  larger  sum.  The  dispute  is 
confined  to  the  question  as  to  what  sum  the  complainant  is  enti- 
tled to  recover. 

The  mortgage  in  suit  was  executed  April  10th,  1850,  by 
Abram  Wildrick  and  Isaac  Wildrick  to  Susan  Wildrick.  The 
mortgagors  were  the  step-sons  of  the  mortgagee.  The  mort- 
gage was  given  to  secure  the  payment  of  a  bond,  made  by 
Abram  and  Isaac  to  Susan,  in  the  sum  of  $2,000,  with  condi- 
tion that  the  obligors  should  pay  the  obligee  $120  each  and 
every  year  during  her  life.  The  bond  was  intended  to  provide 
an  equivalent  for  the  mortgagee's  interest  as  dowress  in  the 
lands  mortgaged.  Susan  died  August  3d,  1875,  at  the  extra- 
ordinary age  of  one  hundred  and  one  years.  All  the  annual 
payments  accruing  prior  to  April  1st,  1873,  are  receipted  on  the 
bond.  The  receipts  dated  prior  to  April  1st,  1869,  are  all 
signed  by  Susan  by  a  mark.  She  could  not  write.  That  dated 
April  1st,  1869,  and  those  of  subsequent  dates,  are  unsigned. 
They  were  all  written  by  Isaac  Wildrick,  one  of  the  obligors. 
With  one  or  two  exceptions  they  admit  payment  in  full  to  date. 
That  of  1861  may  be  taken  as  a  fair  specimen  of  the  whdle. 
It  is  in  these  words :  "  Reed.  April  2,  1861,  one  hundred  and 
twenty  dollars  in  full  to  date."  It  is  admitted  that  the  suras 
stated  in  the  receipts  were  not  wholly  paid  in  cash.  What  trans- 
pired whep  the  receipts  were  given  is  thus  described  by  Isaac 
Wildrick,  who,  as  already  stated,  drew  all  the  receipts : 

"  She  [Susan]  always  told  me  how  much  money  sue  wanted,  and  I  paid  her 
what  she  told  me,  and  paid  the  rest  in  notes  ;  she  was  satisfied  with  the  settle- 
ments by  notes  and  money ;  she  always  said  she  was  satisfied  with  the  settle- 
ments.'' 
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And  as  to  the  circumstances  under  which  the  notes  were  ac- 
cepted, he  testified  as  follows  : 

"  Q.  Did  Mrs.  Wildrick  ever  say  to  you,  when  you  went  to  settle  the  inter- 
est and  you  gave  her  the  notes  yoa  have  testified  to,  that  she  never  expected 
or  intended  that  you  should  pay  her  the  interest  you  owed  her  when  you  gave 
her  these  notes  ?  A,  She  never  said  to  rae  that  she  took  the  notes  as  pay  ; 
how  could  I  tell  what  she  expected  7  Q.  Did  she  ever  say, '  I'll  take  the  notes 
as  pay?'  A.  Yes,  sir;  she  took  the  notes  as  pay,  and  we  settled  so  every 
year ;  that  is  what  she  said.  Q.  Did  she  say,  every  year,  she  took  the  notes  as 
pay  7  A.  1  would  not  say  every  year,  but  she  would  bring  the  bond  out,  and 
we  would  settle  every  year,  part  in  cash  and  part  in  notes ;  that  is  the  way  we 
settled.  Q.  Did  she  ever  say  the  notes  were  to  be  a  final  settlement,  if  they 
were  never  paid  ?    A.  No  such  question  was  ever  asked  her." 

The  fii-st  receipt  was  given  in  1854,  when  Mrs.  Wildrick  was 
about  eighty  years  of  age,  and  the  last  in  1872,  when  she  was 
nearly  ninety-eight.  The  course  of  dealing,  as  described  by 
Isaac  Wildrick,  shows  that  his  step-mother  reposed  the  utmost 
confidence  in  him  ;  she  allowed  him  to  draw  the  receipts,  to 
select  the  language  in  which  they  should  be  couched,  and  to 
transact  the  whole  business  in  his  own  way.  There  was  no  deal- 
ing at  arm's  length,  but  Mrs.  Wildrick  did  whatever  her  step- 
son requested,  believing  he  would  not  allow  her  to  do  anything 
which  might  imperil  her  rights.  The  relation  and  character  of 
the  parties  were  such  as  were  likely  to  inspire  a  blind  confidence 
on  her  part.  She  was  the  widow  of  his  father,  and  had  a  right 
to  rely  upon  his  protection.  She  was  ignorant  of  the  methods 
of  doing  such  business,  and  very  illiterate.  He  was  a  man  of 
aflairs,  having  considerable  prominence  both  as  a  business  man 
and  a  politician.  He  and  his  brothtT  were  the  owners  of  a  large 
amount  of  property,  and  were  engaged  in  enterprises  of  con- 
siderable extent.  He  had  been  the  recipient  of  repeated  ex- 
pressions of  public  confidence,  having  been  advanced,  by  regular 
gradations,  from  the  office  of  constable  to  that  of  representative 
in  the  congress  of  the  United  States. 

The  proposition  is  quite  elementary  that  the  acceptance  of  the 
promissory  note  of  a  debtor,  for  a  precedent  debt,  will  not  ope- 
rate as  a  discharge  or  satisfaction  of  the  debt,  unless  it  is  agreed 
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that  such  shall  be  its  effect.  In  Schanck  v.  ArrowsmUh,  1  Slock. 
S^3,  Chancellor  Williamson  declared  that  the  principle  was 
firmly  established  tliat  the  taking  of  an  additional  or  other  secu- 
rity, of  inferior  or  equal  degree,  would  not  ipso  facto  discharge 
a  lien  which  attached  by  reason  of  an  original  security.  He 
further  said  : 

"  If  the  original  Becarity  is  actually  canceled,  or  the  lien  created  by  it  for- 
mally released,  of  course  no  resort  can  be  had  to  it.  It  is  always  a  qaestion 
of  intention,  sometimes  to  be  ascertained  by  the  legal  construction  of  written 
instruments,  and  sometimes  by  the  circumstances  of  the  case.'' 

The  New  York  adjudications  go  one  step  further  in  protect- 
ing the  riglit  of  the  creditor  to  his  original  cause  of  action.  It 
is  there  held  that  the  acceptance  by  a  creditor  of  a  new  promise 
from  his  debtor  to  pay  a  pre-existing  debt,  affords  no  defence 
whatever  to  a  suit  on  the  original  cause  of  action,  even  if  the 
creditor  expressly  agrees  that  the  new  promise  shall  operate  as  a 
satisfaction  of  the  old.  And  the  reason  assigned  for  refusing  to 
give  legal  eflScacy  to  the  promise  of  the  creditor  is  that  it  has 
no  consideration  to  support  it,  being  a  mere  nudum  pactum, 
Fn^bie  v.  Lamed,  21  Wend,  4S^ ;  Cok  v.  Sackett,  1  Hill  516; 
Waydell  v.  Laer,  5  Hill  44^  ;  8.  C.  on  evrot-y  3  Denio  ilO  ;  Rice 
V.  Deweyy  54  Barb.  455.  A  rule,  the  exact  opposite  of  that 
just  stated,  prevails  in  Massachusetts,  and  also  in  Maine. 
There,  the  law  presumes,  when  a  debtor  gives  his  creditor  a  ne- 
gotiable promissory  note  for  an  antecedent  debt,  that  the  creditor 
accepts  it  in  satisfaction  of  the  original  cause  of  action.  2  Pars, 
on  Notes  150 ,  note  (a).  The  rule  in  force  in  this  state  is  the  cue 
first  stated,  viz.,  that  a  new  promise  does  not  discharge  the  origi- 
nal cause  of  action,  unless  it  is  shown  that. the  parties  agreeil 
that  such  should  be  its  effect.  Freeholders  of  Middlesex  v. 
Thomas,  5  C.  E.  Or.  41 ;  Hutchinson  v.  SwartsweUer,  4  ^tew. 
Eq.  205.  An  agreement  of  that  character  may  be  established, 
either  by  proof  of  an  express  contract,  or  by  proof  of  circum- 
stances which  will  justify  its  implication. 

The  vital  question,  then,  of  this  case  is,  has  it  been  proved 
that  Mrs.  Wildrick  accepted  the  notes  which  were  given  for 
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moneys  accmed  on  her  bond,  with  an  agreement  on  her  part 
that  her  acceptance  of  them  should  discharge  the  lien  of  her 
mortgage  ?  The  burden  of  this  issue  is  on  the  defendant.  Ho 
asks  the  court  to  believe  that  this  old  woman,  for  a  period  of 
over  twenty  years,  fully  understanding  what  she  was  doing,  an- 
nually consented  to  accept  mere  paper  promises  in  satisfaction 
of  her  mortgage,  though  none  of  them  were  ever  fulfilled,  and 
though,  when  she  accepted  the  last,  the  aggregate  amount  of 
those  previously  accepted  exceeded  the  penalty  of  her  bond.  It 
is  difiBcult  to  believe  that  any  person  possessing  ordinary  selfish- 
ness would,  for  so  long  a  period,  pursue  a  course  of  such  great 
improvidence ;  but  when  it  is  added  that  the  person  who  acted 
thus  was  a  penurious  old  woman — ^and  that  is  the  character 
given  to  her  by  Isaac  Wildrick :  he  says  she  was  a  saving 
woman,  she  spent  no  more  than  she  could  help — the  story  ap- 
proaches the  incredible. 

The  receipts,  under  some  circumstances,  would  furnish  very 
cogent  evidence  that  the  notes  were  accepted  as  satisfaction* 
But  here  there  is  no  evidence  whatever  that  the  contents  of  a 
single  one  of  them  were  ever  made  knowu  to  Mrs.  Wildrick. 
There  is  no  evidence  that  they  were  ever  read  to  her ;  but  that 
would  hardly  have  been  sufficient  in  a  case  like  the  present.  In 
dealing  with  a  person  of  her  great  age  and  limited  education,  in 
a  matter  like  that  under  consideration,  where  a  debtor  has  at- 
tempted to  discharge  a  mortgage  with  his  own  unsecured  paper 
promise,  he  should  be  required  to  exercise  the  most  scrupulous 
good  faith,  and  unless  he  can  show  that  his  creditor  fully  com- 
prehended the  legal  effect  of  the  acquittance  he  induced  him  to 
give,  it  should  be  adjudged  to  be  without  legal  force.  A  receipt 
is  never  conclusive  evidence  of  payment,  but  is  always  open  to 
(explanation  or  contradiction  by  oral  evidence.  Gole  v.  Taylor , 
2  Zab.  59;  Orane^s  admr.  v.  Ailing,  3  Gt\  4^3,  Chancellor 
Williamson,  in  the  case  already  cited  {Schanck  v.  Airowsmith), 
declared  that,  in  order  to  determine  what  effect  should  be  given 
to  a  receipt  which  attempted  to  discharge  a  lien  without  actual 
payment,  the  court  ought  to  scan  the  relation  of  the  parties,  see 
the  character  of  the  debt  and  the  consideration  given,  and  ex- 
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amine  the  circumstances  attending  the  whole  transaction^  and 
unless  it  appeared  that  the  person  giving  the  receipt  understood 
his  rights  and  was  made  fully  aware  how  the  receipt  would  affect 
them,  it  ought  not  to  be  held  that  the  lien  was  discharged.  And 
in  Massachusetts,  where  the  mere  acceptance  of  the  negotiable 
note  of  a  debtor  raises  a  presumption  that  the  creditor  takes  it 
in  satisfaction  of  his  pre-existing  debt,  no  less  an  authority  than 
Chief-Justice  Shaw  has  said  that  where  this  presumption  will 
deprive  a  creditor  of  a  lien  without  actual  payment,  it  ought 
not  to  be  made.     Curtis  v.  HvAbard,  9  Meto.  S22. 

When  all  the  facts  and  circumstances  of  this  case  are  brought 
under  review,  no  doubt  is  left  in  my  mind  that  Mrs.  Wildrick 
signed  the  receipts  in  question  without  understanding  their  1^1 
effect,  and  with  no  intention  to  extinguish  the  lien  of  her  mort- 
gage. She  put  her  mark  to  them  simply  because  her  step-son 
requested  her  to  do  so.  She  trusted  him  implicitly,  and,  I  have 
no  doubt,  believed  that  he  was  incapable  of  contemplating,  much 
less  of  perpetrating,  a  fraud  against  her.  Nor  do  I  think  that 
Isaac  Wildrick  meant  that  the  notes,  unless  they  were  paid, 
should  extinguish  the  mortgage.  He  doubtless  intended  io  pay 
them  when  he  made  them,  and  probably  the  possibility  of  his 
being  unable  to  do  so  never  entered  his  mind.  He  endorsed  full 
acquittances  on  the  bond,  not  because  he  thought  he  had  dis- 
charged the  debt,  nor  because  he  wanted  to  be  released  from  it 
without  making  an  honest  payment  of  it,  but  because  that  was 
the  method  of  doing  such  business  with  which  he  was  most 
familiar.  In  view  of  the  relations  and  character  of  the  parties, 
it  is  impossible  to  believe  that  either  thought  that  the  notes 
would  extinguish  the  debt  secured  by  the  mortgage  unless  they 
were  paid.  Can  it  be  doubted  that  if  at  any  time  during  their 
business  intercourse  it  had  been  suggested  that  the  proper  form 
of  receipt  to  be  given  was  to  state  that  a  note  had  been  given  for 
the  amount  due,  which,  when  paid,  should  be  in  full,  that  it 
would  have  been  instantly  adopted  ?  I  believe  the  mortgagors 
would  as  readily  have  adopted  such  a  precaution  as  the  mort- 
gagee. I  am  unwilling  to  believe  that  the  mortgagors  ever 
desired  to  obtain  an  extinguishment  of  the  mortgage  except  by 
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fair  means.  Its  execution  formed  an  important  part  of  the 
original  plan  of  these  parties.  It  was  made  for  the  protection 
of  Mrs.  Wildrick.  The  mortgagors  doubtless  meant  that  she 
fihould  have  the  full  benefit  of  the  protection  it  afforded.  With- 
out clear  proof,  therefore,  of  a  fraudulent  purpose  on  the  part  of 
the  mortgagors,  it  cannot  be  believed  that  they  intended  to  in- 
duce Mrs.  Wildrick,  year  after  year,  whenever  a  new  right 
accrued  under  her  mortgage,  to  release  it  without  payment  or 
compensation,  so  that,  as  to  the  past,  she  should  be  placed  in 
exactly  the  same  unprotected  condition  that  she  would  have 
been  if  at  the  outset  she  had  taken  simply  their  unsecured 
promise.  And  yet  this  is  what  the  defence  insists  the  mort- 
gagors did. 

My  conclusion  is,  that  the  notes  were  not  accepted  as  satisfac- 
tion, and  conseq^uently  that  the  lien  of  the  mortgage  is  still  in 
full  force. 

At  the  time  the  mortgage  in  suit  was  executed,  Abram  and 
Isaac  Wildrick  owned  the  mortgaged  premises,  together  with 
other  lands,  as  tenants  in  common.  Abram  died  intestate  in 
1871,  and  subsequently  a  voluntary  partition  was  made.  The 
mortgaged  premises  fell  to  the  share  of  the  children  of  Abram. 
They,  of  course,  took  them  subject  to  the  lien  created  by  their 
ancestor.  The  mortgaged  premises  were  subsequently  conveyed 
to  Charles  B.  Thurston,  and  by  him  to  the  defendant.  Both 
deeds  contain  this  statement :  "  This  conveyance  is  made  subject 
to  certain  encumbrances,  now  liens.  On  said  premises.'^  If  either 
grantee  had  taken  title  after  an  inspection  of  the  receipts  en- 
dorsed on  Mrs.  Wildrick's  bond,  and  without  notice  that  they 
did  not  represent  actual  payments,  the  present  defendant  would 
undoubtedly  be  entitled  to  hold  the  mortgaged  premises  free 
from  the  lien  of  the  payments  so  receipted.  Moore's  admr,  v. 
VaU,  2  Beas.  295.  But  nothing  of  that  kind  appears.  Neither 
asked  to  see  the  bond,  nor,  so  far  as  appears,  made  the  least 
effort  to  ascertain  from  the  person  authorized  to  speak,  what 
remained  due.  Under  such  circumstances,  the  purchaser  of  the 
equity  of  redemption  has  simply  the  equity  of  the  mortgagors, 
und  nothing  more.     2  Jones  on  Mori.  §  918. 
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The  coraplainant  is  entitled  to  a  decree,  but,  with  the  material 
at  hand,  it  is  impossible  to  fix  the  amount.  The  proof,  as  it 
now  stands,  will  perhaps  warrant  the  conclusion  that  Mrs.  Wil- 
drick,  at  the  time  of  her  death,  held  five  notes,  amounting  in 
the  aggregate  to  over  $2,400 — partly  representing  the  debt 
secured  by  the  mortgage,  and  partly  representing  other  indebt^ 
edness.  The  notes  are  not  before  the  court,  nor  has  any  evi- 
dence been  submitted  which  will  enable  the  court  to  determine 
what  part  of  each  of  the  annual  payments  was  paid  in  cash,  and 
how  much  remains  unpaid.  This  matter  must  be  referred  to  a 
jnaster,  with  directions  to  take  proofs  and  report 


George  D.  Woodruff  et  al. 


V, 


The  Morristown  Institution  for  Savings  et  al. 

1.  In  the  coDstruction  of  a  release  of  a  mortgage,  the  qaeation  is,  not  what 
did  the  parties  mean  to  do,  but  what  have  thej  done  by  apt  and  proper  words. 

2.  Where  a  recital  is  followed  by  general  words,  the  general  words  will  be 
held  to  be  limited  or  qualified  by  the  recital. 

3.  Except  under  very  extraordinary  circumstances,  a  court  of  equity  will 
not  lend  its  assistance  to  refurm  a  voluntary  deed,  or  to  enforce  the  specific 
performance  of  a  voluntary  contract. 

4.  It  is  an  established  rule  that  the  assignee  of  a  mortgage  takes  it  sabject 
to  all  the  equities  which  the  mortgagor  may  claim  against  it,  but  free  from 
secret  equities  existing  in  favor  of  third  persons. 

o.  In  this  state,  it  is  provided  by  statute  that  in  a  suit  by  an  assignee  of  & 
mortgage,  all  just  set-ofSi  and  other  defences  shall  be  allowed  against  him 
which  would  have  been  allowed  if  his  assignor  had  brought  the  actioiL 
Hev.  70S  I  31. 

6.  A  mortgagor  may,  by  concealing  his  equities,  or  misleading  the  assignee, 
place  himself  in  a  position  where  justice  will  be  defeated  if  he  is  allowed  to 
set  up,  against  the  assignee,  an  equity  on  which  he  would  be  entitled  to  pre* 
vail  in  a  suit  by  his  mortgagee.  Where  the  conduct  of  a  mortgagor  leads  to 
«uch  a  result,  courts  of  equity  hold  that  he  is  estopped. 
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7.  Where  one  person,  by  either  words  or  conduct,  induces  another  to  believe 
that  he  may  safely  purchase  certain  property,  or  take  a  certain  security,  and 
he  subsequently,  relying  on  such  representation,  acquires  the  property  or  se- 
curity, the  former  will  never  be  permitted,  in  a  court  of  equity,  to  overthrow 
the  title  so  acquired. 


On  final  hearing  on  bill,  answer  and  proofs  taken  before  a 
master. 

Mr.  Philemon  Woodruffs  for  complainants. 

Mr,  8,  H,  Little,  for  defendants. 

YilS  Fleet,  V.  C. 

This  action  is  brought  to  foreclose  three  mortgages,  all  made 
by  Benjamin  S.  Dean  to  William  Littell.  The  first  is  dated 
Jane  7th,  1869,  and  was  made  to  secure  $500;  the  other  two 
were  given  for  $700  each,  and  bear  date,  the  first,  January  7th, 
1861,  and  the  second,  August  15th,  1861.  They  originally  em- 
braced the  same  lands,  consisting  of  two  tracts,  one  containing 
forty-nine  and  fifteen-hundred ths  acres,  and  the  other  four  and 
seventynsix  hundredths  acres.  On  the  23d  of  April,  1869,  Mr. 
Littell,  the  mortgagee,  at  the  instance  of  Mr.  Dean,  the  mort- 
gagor, executed  an  instrument  in  writing,  by  which  he  intended 
to  release  to  Mr.  Dean  the  tract  of  four  and  seventy-six  hun- 
dredths acres  from  the  Hen  of  all  three  of  his  mortgages.  Pre- 
vious to  the  execution  of  the  release,  to  wit,  on  the  Ist  of  Feb- 
ruary, 1869,  Mr.  Dean  conveyed  a  part  of  the  tract  of  four  and 
aeventy-six  hundredths  acres  to  Mrs.  Margaret  L.  Woodruff,  and 
she,  on  the  1st  of  June,  1870,  executed  a  mortgage  thereon  for 
$1,000  to  the  Morristown  Institution  for  Savings.  On  the  residue 
of  this  tract,  being  the  part  still  held  by  Mr.  Dean,  he  executed  a 
mortgage  to  the  same  institution,  on  the  15th  of  July,  1870,  for 
$2,000-  Both  mortgages  were  received  by  the  corporate  de- 
fendants under  an  assurance  that  the  mortgaged  premises  were 
free  from  any  prior  encumbrance.  On  the  1st  of  May,  1878, 
Mr.  Littell  assigned  his  three  mortgages  to  the  complainants. 
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The  evidence  makes  it  entirely  clear  that  they  are  bonafde  hold- 
ers for  fall  value. 

The  release  executed  by  Mr.  Littell  to  Mr.  Dean,  after  stating 
the  date^  and  names  and  residences  of  the  parties,  recites — 

"  That  whereas,  Benjamin  S.  Dean,  by  an  indenture  of  mortgage,  dated  the 
seventh  and  fifteenth  day  of  June  and  August,  in  the  years  of  our  Lord  one 
thousand  eight  hundred  and  fifty-nine,  and  sixty-one,  for  the  consideration 
therein  mentioned,  and  to  secure  the  payment  of  the  money  therein  specified, 
did  convey  certain  lands  and  tenements,  of  which  the  lands  hereinafter  de- 
scribed are  part,  unto  William  Lirti'll ;  and  whereas,  the  said  William  Littell, 
at  the  request  of  said  Dean,  has  agreed  to  give  up  and  surrender  the  Uods 
hereinafter  described  unto  the  said  Dean,  and  to  hold  and  retain  the  residue 
of  the  mortgaged  lands  as  security  for  the  money  remaining  due  on  the  said 
mortgages.'' 

It  then  declares — 

"Now  this  indenture  witnesseth,  that  the  said  Littell,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  one  dollar  to  him  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,  has  granted,  released,  quit-daiined 
and  set  over,  and  by  these  presents  does  grant,  release,  quit-claim  and  set 
over  unto  the  said  Dean,  all  that  part  of  said  mortgaged  lands  hereinafter 
particularly  described." 

And  then  describes  the  tract  of  four  and  seventy-six  hundredths 
acres.  The  question  presented  for  decision^  it  will  be  perceived, 
is,  whether  or  not  the  complainants  are,  in  equity ,  under  their 
second  mortgage,  entitled  to  a  lien,  as  against  the  Morristown 
Institution  for  Savings,  on  the  tract  of  four  and  seventy-six 
hundredths  acres. 

The  construction  of  the  release,  if  tested  by  its  words,  is  free 
from  doubt.  The  question  in  such  cases  is,  not  what  did  the 
parties  mean  to  do,  but  what  have  they  done  by  apt  and  proper 
words.  The  whole  instrument  must  be  considered,  and,  if  pos- 
sible, effect  must  be  given  to  every  phrase  and  word.  Where  a 
recital  is  followed  by  general  words,  the  general  words  will  be 
held  to  be  limited  or  qualified  by  the  recital,  in  obedience  to  the 
maxim,  verba  generalia,  restringuntur  ad  habUUalem  rei  vd  per- 
aonam.    BroonCa  Max.  601.    The  recitals  in  this  case,  though 
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expressed  in  language  awkwardly  arranged,  plainly  say  that 
Littell  holds  two  mortgages  ou  the  tract  of  four  and  seventy-six 
hundredths  acres,  one  dated  June  7th,  1859,  and  the  other  August 
15th,  1861,  which  he  has  agreed  to  release,  and  then  the  release 
declares  that  to  carry  that  agreement  into  effect,  its  words  being, 
"in  pursuance  of  the  said  agreement,"  this  indenture  witnesseth 
that  he  has  and  does  grant,  release  &c.  Construed  by  its 
words  alone,  and  seeing  nothing  and  knowing  nothing  concern- 
iDg  the  purposes  and  intentions  of  the  parties  except  what  ap- 
pears on  the  face  of  the  paper,  it  is  obvious  that  it  must  be  held 
that  the  release  did  not  affect  or  discharge  the  Hen  of  the  mort- 
gage not  mentioned  in  it. 

This  disposes  of  the  case  on  the  issue  made  by  the  pleadings 
actually  filed.  Tlie  defendants  are  before  the  court  by  answer 
alone,  and  could  not,  therefore,  without  new  pleadings,  even  if  a 
proper  case  existed,  have  the  reletise  reformed.  But,  on  the  ar- 
gument, it  was  agreed  by  counsel,  in  order  that  the  real  merits 
of  the  controversy  might  be  decided,  that  the  defendant's  answer 
should  also  be  regarded  as  a  cross-bill,  with  a  proper  prayer  for 
a  reformation  of  the  release.  The  question  presented  by  this  ar- 
rangement is,  are  the  defendants  entitled  to  a  decree  reforming 
the  release,  so  as  to  make  it  a  release  of  all  three  mortgages, 
against  the  complainants,  who  acquired  title  to  their  mortgages  in 
good  faith  and  for  full  value,  after  the  release  was  made  a  matter 
of  public  record  ? 

I  think  it  may  well  be  doubted  whether  the  instrument  sought 
to  be  reformed  can  properly  be  regarded  as  falling  within  the 
class  over  which  a  court  of  equity  may  exercise  its  reformatory 
power.  The  release  was  a  pure  act  of  grace  on  the  part  of  Mr^ 
LittelL  He  received  no  consideration  for  making  it,  and  was 
under  no  legal  obligation  to  give  it.  He  executed  it  as  a  favor 
to  Mr.  Dean.  The  rule  seems  to  be  settled  that,  except  under 
very  extraordinary  circumstances,  a  court  of  equity  will  not  lend 
its  assistance  to  reform  a  voluntary  deed,  or  to  enforce  the  spe- 
oific  performance  of  a  voluntary  contract.  Lister  v.  IIodgHon, 
L  R.  {4.  Eq.  Oas.)  SO  ;  Turner  v.  Collimy  L.  R,  {7  Ch.  App.)  3^:2; 
^om  V.  Grorcs,  3  You.  &  Jer.  163 ;  PhUllpaon  v.  Kei^^  82 
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Beav.  6^8 ;  Broom  v.  Kennedy,  9  Jur.  {K  8.)  14,1,  33  Beav. 
133;  Fry  on  Spec,  Perf.  71 ;  Story's  Eq.  Jur.  §  787;  Mxdock 
V.  Mvlock,  4  Stew.  Eq.  60^.  But  it  is  not  necessary  to  decide 
the  case  on  this  ground. 

The  corporate  defendants  sit  in  Mr.  Dean's  seat.  They  claim 
under  him^  and  have  a  right  to  urge  his  equities,  but  must  bear 
his  burdens  and  submit  to  the  infirmities  of  his  case.  It  is  also 
true  that  the  complainants  took  the  mortgages  subject  to  any 
defence  or  equity  which  Mr.  Dean,  or  those  who  have  succeeded 
to  his  rights,  could  urge  against  them,  the  established  rule  being 
that  the  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities 
which  the  mortgagor  may  claim  against  it,  but  free  from  secret 
equities  existing  in  favor  of  third  persons.  Losey  v.  Simpson^  3 
Stock,  ^54- ;  Woodruff  v.  Depue,  1  McCart,  176 ;  Starr  v.  Has- 
kins,  11  C.  E.  Or.  414 ;  Putnam  v.  Clark,  2  Stew.  Eq.  pS ; 
Vredenburgh  v.  Bwmet,  4-  Stew.  Eq.  231.  An  assignee  takes  sub- 
ject to  the  mortgagor's  equities,  whether  they  are  open  or  secret 
Conover  v.  Van  MaJter,  3  C.  E.  Gr.  4^4  >  Atwater  v.  UiiderkiU, 
7  C.  E.  Gr.  606.  The  doctrine  on  this  subject  was  stated  with 
striking  brevity  by  Lord  Thurlow : 

"  A  purchaser  of  a  choee  in  action  must  always  abide  by  the  case  of  the  per- 
son from  whom  he  buys ;  that  I  take  to  be  a  universal  rule."  Davies  7. 
AusUrij  1  Ves.  jun,  S47, 

A  diflTerent  rule,  it  is  said,  should  prevail  where  a  mortgage  is 
given  to  secure  the  payment  of  a  negotiable  promissory  note, 
and  the  note  and  mortgage  are  transferred  to  a  bona  fide  purchaser, 
before  the  maturity  of  the  note.  In  such  a  case,  it  has  been  ad- 
judged by  the  supreme  court  of  the  United  States  that  the 
assignee  has  a  right  to  recover  the  full  amount  of  the  note, 
regardless  of  the  equities  existing  between  mortgagor  and  naort- 
gagee.  The  reason  assigned  for  this  distinction  is,  that  in  such 
a  transaction  the  note,  in  law  as  well  as  reason,  is  entitled  to  be 
regarded  as  the  principal  contract,  and  the  mortgage  merely  as 
an  accessory  or  security  for  the  debt  evidenced  by  the  note,  and 
consequently  that  unless  the  note  is  treated  as  possessing  the  im- 
munity from  secret  defences  which  commercial  paper  is,  by  law, 
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entitled  to,  the  assignee  is  deprived  of  his  lawful  rights  under 
his  contract.  Carpenter  v.  LongarXy  16  Wall.  271,  Other  tri- 
bunals have  declared  that  the  fact  that  the  principal  contract  was 
a  Dutiable  promissory  note,  did  not  entitle  the  assignee  to  ex- 
emption from  the  ordinary  rule.  Oli%  v.  Cummings,  31  III,  188  ; 
Wolker  v.  Dement,  J^  lU,  272  ;  Baily  v.  Smith,  U  Ohio.  396. 
In  this  state,  it  is  provided  by  statute  that  in  a  suit  by  an  as- 
signee of  a  mortgage,  all  just  set-offs  and  other  defences  shall  be 
flowed  against  him  which  would  have  been  allowed  if  his 
assignor  had  brought  the  action.     Mev.  708  §  31. 

The  rights  of  the  parties  to  this  controversy  must  be  measured 
and  determined  by  the  rule  first  stated.     That  places  the  present 
<x>nte8tant8  in  the  same  relative  position  before  the  court  that  the 
original  parties  would  occupy  if  the  one  was  here  asking  to  fore- 
close, and   the  other   to  reform,   and   their  equities  must  be 
gauged  by  this  rule,  unless  it  appears  that  the  complainants  have, 
bjr8(^me  word  or  act  of  the  mortgagor,  been  raised  to  a  higher 
^\\Son  than  that  occupied  by  their  assignor.     There  is  no  dispute 
tS^tktthe  release  was  intended  to  remove  the  lien  of  all  three  of 
the  mortgages  from  the  tract  of  four  and  seventy-six  hundredths 
acres.    Mr.  Littell  swears  that  he  executed  it  for  that  purpose. 
The  clear  weight  of  the  evidence  renders  it  also  entirely  clear 
that  the  complainants  acquired  title  to  the  mortgages  without 
notice,  either  actual  or  constructive,  that  the  release  was  defective 
in  any  respect,  or  that  it  was  not,  in  every  particular,  just  what 
the  parties  intended  it  should  be.     Now,  while  it  is  true  that  the 
title  of  the  assignee  of  a  mortgage  is  always  subject  to  the  equities 
of  the  mortgagor,  it  is  also  true  that  the  mortgagor  may,  by  con- 
cealing his  equities  or  misleading  the  assignee,  place  himself  in 
a  position  where  justice  will  be  defeated  if  he  is  allowed  to  set 
°P>  against  the  assignee,  an  equity  on  which  he  would  be  entitled 
to  prevail  in  a  suit  by  his  mortgagee.     Where  the  conduct  of  a 
mortgagor  leads  to  such  a  result,  courts  of  equity  hold  that  he  is 
stopped.     The  case  in  which  this  doctrine  is,  perhaps,  most  fre- 
qaently  applied,  js  where  the  mortgagor  induces  the  assignee  to 
foreclose,  upon  a  representation  that  the  mortgage  is  a  valid  se- 
<»rity,  and  not  subject  to  any  defence.     Diercks  v.  Kennedy,  1 
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a  E.  Gr.  210;  Bush  v.  Ouahman,  12  C.  E.  Or.  181.    The  case 
under  oonsideration  falls,  I  think,  fairly  within  this  principle. 

The  release  in  question  was  drawn  pursuant  to  Mr.  Dean's  di- 
rection.    If  it  did  not  fully  and  truly  express  the  intention  of 
the  parties^  the  fault  is  his.     Mr.  Littell  liad  nothing  to  do  with 
its  preparation ;  he  simply  executed  it  on  presentation.     After  it 
was  executed,  Mr.  Dean  accepted  it  and  placed  it  on  record.     It 
was  recorded  May  2Ist,  1869.     He  is  chargeable  with  notice  of 
its  contents.     He  must  be  held  responsible  for  having  made  it  a 
matter  of  public  record,  for  all  purposes  of  notice  and  caution^ 
after  he  knew  its  contents.     The  corporate  defendants  are  also 
chargeable  with  constructive  notice  of  its  contents.     It  had  been 
on  record  for  more  than  a  year  when  they  acquired  their  first 
lien.     Both  they  and  Mr.  Dean  allowed  it  to  stand  unchallenged 
for  more  than  seven  years  before  the  complainants  became  the 
owners  of  the  mortgage  in  question.     This  long  delay  constituted- 
something  more  than  laches ;  it  amounted  to  acquiescence.     Be* 
fore  purchasing,  the  complainants  examined  the  records.     They 
were  not  bound  to  go  any  further.     They  had  a  right  to  rely  on- 
what  they  found  there,  and  to  assume  that  the  release  accurately 
defined  and  settled  the  rights  of  the  parties. 

These  facts  are  sufficient^  I  think,  to  create  an  estoppel  against 
Mr.  Dean ;  and  if  he  is  estopped,  so  are  the  corporate  defend- 
ants, for  their  title  to  a  reformation  of  the  release  is  derived 
solely  through  him.  To  constitute  an  estoppel  in  pais,  the  defend- 
ant must  have  done  an  act,  or  made  an  admission,  the  natural 
efiect  of  which  was  to  influence  the  conduct  of  the  complainant^ 
and  which  has  induced  him  to  change  his  position  or  condition,. 
so  that,  if  the  defendant  is  afterwards  permitted  to  deny  the 
truth  of  his  conduct  or  his  words,  the  complainant  must  suffer 
injury.  Dfn  v.  J^aldvnn,  1  Zab.Jf.03;  Martin  v.  Righter,  2 
Stock.  526 ;  Phillipsburg  Bank  v.  FidmeVy  2"  Vr,  55 ;  Mutual 
Life  Ins.  Co.  of  N.  Y.  v.  Norris,  ^  Stew.  Eq.  685.  No  argu- 
ment is  required  to  vindicate  the  application  of  this  principle  to 
the  case  in  hand.  Where  one  person,  by  either  words  or  con- 
duct, induces  another  to  believe  that  he  may  safely  purchase  cer- 
tain property,  or  take  a  certain  security,  and  he  subsequently 
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relying  on  such  representatioD,  acquires  the  property  or  security, 
the  former  will  never  be  permitted,  in  a  court  of  equity,  to  over-i 
throw  the  title  so  acquired.  Morris  Caned  and  Banking  Co.  v. 
Lewis,  1  Beas.  332;  Brinherhoffv.  Bnnkerhoff,  8  C.  E,  Or.  477. 
My  conclusion  is,  that  the  defendants  are  not  entitled  to  a  re- 
formation of  the  release,  and  that  the  complainant's  second 
mortgage  is  a  valid  lien  on  the  four  and  seventy-six  hundredths 
acre  tract. 


Woodbury  D.  Holt" 


V. 


Amos  W.  Ckeaher  et  al. 

1.  No  one  can  be  permitted  to  fonnd  a  claim  or  defence  on  an  allegation 
that  he  has  attempted  to  cheat  his  creditors. 

2.  If  a  mortgage  be  given  with  the  fraudulent  intent  to  cover  and  conceal 
from  tiie  mortgagor's  creditors  a  part  of  his  property,  althougli,  as  to  another 
part  of  his  property,  it  is  meant  to  be  an  actual  security  for  an  honest  debt,  as 
to  creditors  it  will  be  altogether  void. 

3.  A  mortgagee,  to  be  able  successfully  to  resist  the  impeachment  of  his 
security,  must  appear  to  be  not  only  a  mortgagee  for  value,  but  a  mortgagee 
ij3  good  faith.  If  it  appears  that  his  mortgagor  executed  the  mortgage  for 
a  fraudulent  purpose,  and  that  he  knew  of  sucti  purpose,  and  took  the  mort- 
gage to  aid  him  in  its  execution,  his  mortgage  is  void  against  those  who  are 
defrauded  by  it,  even  if  it  is  founded  on  a  perfect  consideration. 

^  The  validity  of  a  mortgage  made  in  good  faith,  to  secure  future  ad- 
vances, is  no  longer  open  to  question. 

^-  The  fact  that  a  mortgagee  knows  that  his  debtor  is  trying  to  magnify  his 
liabilities,  and  wants  hiro  to  take  a  mortgage  for  a  sum  so  large  that  if  his 
^^itors  should  regard  it  as  an  honest  security,  his  lands  would  be  effectually 
put  beyond  their  reach,  makes  it  his  duty  to  inquire  as  to  his  debtor's  object 
^^  purpose,  and  a  failure  to  do  so,  constitutes  a  fraud.  Fraud  may  be 
pssBive  as  well  as  active.  . 


On   final  hearing  on  cross-bill,  answer  and  proofs  taken  in 
open  court 
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Mr.  Woodbuiy  D.  Holt,  in  pro.  pers.  and  Mr.  John  N.  T  oar* 
Iiees,  for  complainant. 

Mr.  John  L.  Connet,  for  defendant  Harmen  H.  Creamer. 

Mr.  James  M.  Robeson,  for  defendant  Amos  W.  Creamer. 

Van  Fleet,  V.  C. 

The  parties  to  this  controversy  were  originally  brought  into 
court  as  defendants  to  a  foreclosure  suit,  the  person  now  appear- 
ing as  complainant  having  been  made  a  defendant  in  that  suit 
because  he  was  a  judgment  creditor  of  the  mortgagor,  and  the 
defendant  in  this  bill  was  made  a  party  because  he  held  a  mort- 
gage, made  by  the  judgment  debtor,  on  the  premises  sought  to 
be  foreclosed.  Soon  after  the  parties  were  in  court,  tlie  present 
complainant  filed  his  cross-bill,  attacking  the  defendant's  mort- 
gage as  a  fraud  against  creditors.  Harmen  H.  Creamer,  the 
mortgagor,  also,  by  answer  in  the  main  suit,  assailed  the  mort- 
gage of  the  present  defendant  on  the  same  ground.  With 
regard  to  this  last  attack,  it  is  enough  to  say  that  no  man  can 
be  permitted  to  found  a  claim  or  defence  on  an  allegation  that 
he  has  attempted  to  cheat  his  creditors.  No  rule  of  law  is 
better  settled  than  that  a  conveyance  in  fraud  of  creditors,  or 
other  persons  entitled  to  the  protection  of  the  statute  of  frauds, 
is  good  as  between  the  parties  to  it  and  their  representatives. 
FUlsbury  v.  Kingon,  6  Stew.  Eq,  287. 

The  debt  on  which  the  complainant's  judgment  is  founded 
was  contracted  in  1874,  and  the  defendant's  mortgage,  though 
dated  April  1st,  1875,  was  not  in  fact  executed,  or  even  drawn,, 
until  April  22d,  1875.  The  mortgage  purports  to  secure  a  debt 
of  $13,974.82,  and  to  provide  for  the  payment  of  this  whole 
sum,  with  interest,  on  the  1st  of  April,  1876.  It  is  admitted 
that  the  sum  stated  as  the  debt  secured  by  the  mortgage  is 
$7,000  in  excess  of  the  real  debt.  The  defendant,  by  his 
answer,  claims  that  the  mortgage  was  given  to  secure  a  present 
debt  of  $6,974.82,  and  to  cover  advances,  to  be  made  in  the 
future,  of  $7,000 ;  and  that  the  advances  were  to  consist  either 
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of  money  which  should  be  actually  advanced,  or  the  conversion 
of  the  interest  which  should  accrue  on  the  real  debt,  into  prin- 
cipal. Such  conversion  was  to  depend  on  the  option  of  the 
mortgagor.  The  defendant  says  that  at  the  time  the  mortgage 
was  made,  he  held  eight  promissory  notes,  and  a  claim,  in  the 
nature  of  an  open  account,  for  nearly  $1,700,  against  the  mort- 
gagor. With  the  exception  of  a  note  of  $44,  all  the  notes 
were  made  by  the  mortgagor  directly  to  the  defendant.  One  of 
them  was  made  in  1863,  more  than  twelve  years  before  the  date 
of  the  mor^ge,  three  on  the  same  day  in  1869,  one  in  1870, 
and  three  in  1872.  Two  of  those  last  mentioned  bear  the  same 
date.  On  the  hearing,  the  defendant  produced  a  paper,  drawn 
on  the  day  the  mortgage  was  executed,  and  just  prior  to  its 
preparation,  which  shows  that  the  real  debt  was  made  up  as 
follows,  the  interest  on  each  item  being  computed  up  to  the  1st 
day  of  April,  1876 : 

Note  dated  April  10th,  1863 $1,430  00 

Interest 1,670  16 

Note  dated  March,  1869 250  00 

Interest 128  51 

Note  dated  March  6th,  1869 200  00 

Interest , 97  42 

Note  dated  March  6th,  1869 150  00 

Interest 13  02 

Note  dated  July  25th,  1870 100  00 

Interest 36  92 

Note  dated  April  2d,  1872 44  00 

Inter^t 10  19 

Note  dated  April  6th,  1872 850  00 

Interest 202  25 

Note  dated  April  6th,  1872 101  78 

Interest 23  61 

Two  bills,  one  of  $243.1 5,  and  the  other  of  $1,483.21, 

amounting  together  to 1,666  96 

$6,974  82 
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If  we  deduct  from  the  total  of  $6,974.82  the  two  bills  amount- 
ing together  to  $1,666.96,  we  have  a  balance  of  $5,307.86,  which 
represents  the  debt  evidenced  by  the  notes.  Of  this  sum, 
$2,182.08  is  interest,  and  the  balance,  viz.,  $3,125.78  is  princi- 
pal. So  it  will  be  observed  that  the  interest  which  had  accrued 
on  the  principal  comes  within  only  $943.70  of  being  equal  in 
amount  to  the  principal.  This  result  was  reached  by  com- 
pounding the  interest.  The  mortgagor,  it  is  said,  assented  to 
this  method  of  computation.  The  defendant  says  the  mortgagor 
had  never  paid  him  any  interest  on  any  of  his  claims,  yet  that 
he,  regardless  of  this  long-continued  remissness,  continued  to 
make  him  loans  from  time  to  time,  without  asking  to  have  the 
interest  in  arrear  on  the  old  securities  included  in  the  new,  or 
making  it  a  condition  of  the  new  loans  that  the  borrower's  1^1 
liability  on  the  old  should  be  revived. 

As  already  stated,  the  claim  in  the  nature  of  an  open  account 
consists  of  two  separate  amounts,  one  of  $243.15,  and  the  other 
of  $1,423.81,  as  they  appear  on  the  paper  already  referred  to. 
Very  few  of  the  items  composing  these  claims  are  the  subject  of 
book  account,  and  the  amount  charged  on  book  is  but  a  trifle  in 
comparison  with  the  aggregate  amount  of  the  two  claims.  The 
explanation  given  of  these  claims  is  neither  satisfactory  nor 
plausible.  With  regard  to  the  one  of  $1,423.81,  the  defendant 
says  that  he  presumes  the  most  of  it  is  for  rent ;  that  the  mort- 
gagor has  had  the  use  and  occupation  of  a  lot  of  four  acres 
belonging  to  him,  from  1859  to  1875,  a  period  of  sixteen  years, 
and  also  of  another  lot  of  eight  acres,  for  three  or  four  years, 
and  that  when  the  mortgage  was  given,  the  sum  due  to  him  for 
this  account  was  agreed  upon  and  included  in  the  mortgage  debt, 
and  he  thinks  it  aggregated  $800  or  $1,000,  or  more.  He 
admits  that  the  mortgagor  had  made  no  previous  agreement  to 
pay  rent;  that  nothing  had  previously  been  said  about  paying 
rent  for  the  four-acre  lot ;  that  he  had  never  before  demanded 
rent,  nor  made  any  charge  of  it,  and  that  he  knew,  when  he 
accepted  the  mortgage,  it  embraced  this  lot  as  part  of  the  mort- 
gaged premises.  Each  of  the  parties  has  a  deed  for  this  lot. 
That  of  the  defendant  would  seem,  judging  by  the  force  of  the 
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papers,  to  confer  the  superior  title.  The  claim  of  $243.15,  the 
defendant  says  he  thinks  represents,  in  part,  notes  and  other 
claims  collected  by  the  mortgagor  for  him.  The  mortgagor 
swears  that,  prior  to  the  execution  of  the  mortgage,  he  had  paid 
to  the  defendant  all  he  had  ever  collected  for  him.  The  evi- 
dence makes  it  entirely  clear  that  the  amount  included  in  the 
mortgage,  on  this  account,  is  largely  in  excess  of  the  amount 
actually  received  by  the  mortgagor. 

The  mortgagor  confesses  that  he  made  the  mortgage  for  a 
fraudulent  purpose.  His  wife  left  him  as  long  ago  as  1863  or 
1864.  She  subsequently  threatened  to  take  legal  proceedings  to 
compel  him  to  support  her.  The  defendant  and  he  are  brothers. 
He  says  that  ailer  these  threats  came  to  his  knowledge,  he  applied 
to  the  defendant  to  assist  him  in  devising  a  scheme  by  which  his 
wife's  demands  might  be  defeated,  and  that  it  was  then  arranged 
that  he  should  fabricate  a  large  debt  to  the  defendant,  by  making 
notes,  without  consideration,  to  him,  from  time  to  time,  and 
that  the  debt  thus  created  should  ultimately  be  made  the  basis 
of  a  mortgage.  He  further  says  that  the  mortgage  in  question 
is  the  consummation  of  that  scheme,  and  does  not  represent  a 
single  dollar  of  honest  debt.  The  evidence  of  a  person  who 
confesses  that  he  has  been  guilty  of  a  fraudulent  conspiracy  of 
this  character,  is,  as  a  general  rule,  entitled  to  very  little  credit, 
and  were  the  evidence  of  the  mortgagor  in  this  case  wholly 
uncorroborated,  I  should  discard  it  at  once,  as  unworthy  of  con- 
sideration. 

The  proofs,  considered  as  a  whole,  render  it  entirely  clear 
that  at  the  time  the  mortgage  was  executed  the  mortgagor  was 
indebted  to  the  defendant  in  some  sum  of  money,  but  I  think 
the  cunning  of  any  ordinary  mind  would  find  it  impossible,  in 
consequence  of  the  contradictory  character  of  the  evidence,  both 
oral  and  documentary,  to  determine  the  precise  sura  with  any- 
thing like  a  fair  conviction  that  the  result  arrived  at  expressed 
the  truth  with  reasonable  certainty.  I  think  the  evidence  also 
makes  it  entirely  certain  that  in  fixing  the  present  actual  debt  to 
be  secured  by  the  mortgage,  both  parties  intended  to  swell  it  to 
itB  utmost  proportions,  without  regard  to  the  real  truth  or  right 
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of  the  case,  and  that  in  their  zeal  to  aooomplish  this  result  they 
magnified  a  comparatively  small  debt  into  a  very  large  one. 
It  is  manifest  that  they  did  not  deal  at  arm's  length,  but  that 
each  made  the  best  use  of  his  cunning  to  contrive  excuses  and 
pretexts  which  would  seem  to  justify  the  increase  of  the  grand 
total  to  the  highest  possible  figure.  It  is  impossible  to  believe 
that  in  an  honest  settlement,  where  the  creditor  means  to  get  all 
that  is  justly  due  to  him,  and  the  debtor  means  to  yield  nothing 
but  what  duty  and  right  require,  that  the  debtor  would  agree^ 
without  resistance  or  complaint,  to  pay,  for  the  use  and  occupa- 
tion of  lands  which  he  had  held  in  undisturbed  possession  for 
sixteen  years,  under  a  claim  of  title,  a  sum  as  rent  greatly  in 
excess  of  the  value  of  the  lands,  and  that  the  creditor,  in  taking 
a  security  for  such  a  claim,  would  accept  a  mortgage  on  the  very 
lands  out  of  which  the  rents  arose.     Such  a  transaction  can  onlv 

m 

be  interpreted  in  one  of  two  ways,  either  that  the  parties  were 
too  stupid  to  distinguish  the  rights  of  one  of  them  from  the 
other,  or  that  the  business  in  which  they  were  engaged  had 
some  ulterior  purpose. 

The  case  presents  other  features  which  deserve  consideration. 
The  defendant  says  the  mortgagor,  notwithstanding  the  fact  that 
his  own  estimate  of  the  value  of  his  farm  was  only  from  $12,000 
to  $15,000,  wanted  him  to  take  a  mortgage  on  it  for  $18,000, 
which  he  refused  to  do,  but  he  admits  that  he  made  no  inquiry 
as  to  his  brother's  object,  and  never  knew  why  he  wanted  him 
to  take  a  mortgage  for  so  large  a  sum.  It  is  difficult  to  under- 
stand the  defendant's  indifference  respecting  his  brother's  pur- 
poses, unless  we  assume  that  he  already  knew  what  they  were,  or 
suspected  enough  to  make  him  fear  that  inquiry  might  be  at- 
tended with  danger.  Two  bonds  were  given  with  the  mortgage, 
one  conditioned  for  the  payment  of  $6,974.82,  with  interest,  on 
the  1st  day  of  April,  1876,  and  the  other  for  the  payment  of 
$7,000  with  interest,  on  the  same  day.  On  the  delivery  of  the 
mortgage,  a  paper  signed  by  the  defendant,  was  given  to  the 
mortgagor,  which  states  that  the  bond  for  $7,000  had  been  given 
to  cover  any  advances  of  money  that  might  thereafter  be  made 
by  the  defendant  to  the  mortgagor,  and  also  any  interest  which 
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might  accrue  on  the  other  bond  and  remain  unpaid.  It  will  be 
obeerved  that  the  defendant  did  not  bind  himself  to  make  any 
further  advance.  He  says  he  cannot  say  that  he  intended,  when 
this  paper  was  delivered,  to  make  any  future  advance ;  his  mem- 
ory is  a  complete  blank  as  to  his  intention  at  that  time,  but  he 
does  remember  that -on  the  day  the  mortgage  was  executed  the 
mortgagor  wanted  $130,  but  he  did  not  get  it.  No  part  of  the 
$7,000  has  been  advanced.  The  mortgage  conveyed  all  the 
lands  owned  by  the  mortgagor.  His  personal  property,  at  the 
time  the  mortgage  was  given,  was  insufficient  to  pay  his  unse- 
cured debts.  It  was  sold  by  the  sheriff,  under  a  judgment  prior 
to  that  of  the  complainant,  within  less  than  two  years  from  the 
time  the  mortgage  was  given.  Nothing  was  realized  by  the  sale 
for  the  complainant.  At  the  time  the  defendant's  mortgage  was 
made,  the  mortgaged  premises  were  subject  to  a  mortgage  of 
(1,500,  made  in  1873,  and  also  to  a  judgment  of  over  $200^ 
recovered  in  1874. 

The  legal  rules  to  be  applied  in  settling  the  rights  of  the  par- 
ties to  this  controversy  are  firmly  established.  There  can  be  no 
doubt  that  to  the  extent  that  the  real  debt,  which  this  mortgage 
purported  to  secure,  was  false,  the  mortgage  was  without  consid- 
eration, and  consequently  fraudulent  as  to  creditors.  Nor  can  it 
be  donbted  that  if  a  mortgage  be  given  with  the  fraudulent  in- 
tent to  cover  and  conceal  from  the  mortgagor's  creditors  a  part 
of  his  property,  although,  as  to  another  part  of  his  property,  it 
is  meant  to  be  an  actual  security  for  an  honest  debt,  that,  as  to 
creditors,  it  will  be  declared  altogether  void.  JRussell  v.  Winne, 
37  N.  Y.  696.  A  deed  which  is  fraudulent  in  part,  as  to  cred- 
itors, will  be  declared  void  in  toio,  Meod  v.  Coombs^  4  C*.  E.  Gr. 
112.  In  such  transactions,  fraud  vitiates  absolutely  whatever  it 
infects.  All  the  partialities  of  the  law  expire  under  its  antipathy 
to  fraud.  Bob.  on  Fravd.  Con.  521.  Mr.  Justice  Depue  is  reported 
to  have  said  recently,  in  charging  a  jury,  while  sitting  at  circuity 
that  a  debtor  has  a  right  to  prefer  one  creditor  over  others,  pro- 
vided such  preference  be  honestly  made ;  but  if  the  instrument 
of  preference  names  a  sum  as  its  consideration  which  is  larger 
timn  the  real  debt,  the  instrument  is  void.     The  reason  of  this- 
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is^  that  the  purpose  of  such  an  instrument  is  to  cover  up  the 
debtor's  property  and  protect  it  against  his  other  creditors,  and 
this  fraud  infects  the  whole  instrument  and  makes  it  void  tnUnb, 
^  N.  J.  Law  Jour.  S70  (Dec,  1879.)  A  mortgage  like  that 
under  consideration  stands  on  the  footing  of  a  conveyance  made 
by  a  debtor  in  failing  circumstances,  to  a  creditor,  in  payment  of 
a  debt  much  less  in  amount  than  the  fair  value  of  the  property 
conveyed.  Such  transactions,  in  the  language  of  Chief- Justice 
Beasley,  are  well  calculated  to  excite  suspicion  and  awaken  vigil- 
ance, and  a  deed  made  under  such  circumstances  can  only  be 
allowed  to  stand  on  the  ground  of  its  entire  bona  jides^  and  the 
burden  of  proof,  in  this  respect,  is  on  the  purchaser.  Demared 
V.  Terhune,  3  C,  E.  Gr,  5SJ^.  A  mortgagee,  to  be  able  success- 
fully  to  resist  the  impeachment  of  his  security,  must  appear  to 
be  not  only  a  mortgagee  for  value,  but  a  mortgagee  in  good  faith. 
If  it  appears  that  his  mortgagor  executed  the  mortgage  for  a 
fraudulent  purpose,  and  that  he  knew  of  such  purpose,  and  took 
the  mortgage  to  aid  him  in  its  execution,  his  mortgage  is  void 
against  those  who  are  defrauded  by  it,  even  if  it  is  founded  ou  a 
perfect  consideration.  Schmidt  v.  Opie^  6  Stew.  Eq.  14-1 ;  Jones 
v.  Naiighright,  2  Stock.  303. 

The  validity  of  a  mortgage  made  in  good  faith,  to  secure 
future  advances,  is  no  longer  open  to  question.  Such  instru- 
ments have  been  repeatedly  upheld  by  the  courts  of  this  state. 
Bell  V.  Fleming  J  1  Beaa.  19  ;  S.  C.  on  appeal,  Id.  4^0;  Onfin 
v.  N.  J.  Oil  Co.,  3  Stock.  S3;  Taylor  v.  La  Bato,  10  C.  E.  Gr. 
;???;  MacLitoah  v.  Thurston,  Id.  2Jfi ;  Plait  v.  Gn/^,  1%  C. 
E.  Gr.  207.  To  render  them  valid,  it  does  uot  seem  even  to  be 
necessary  that  the  mortgagee  should  be  under  a  binding  obliga- 
tion to  make  a  further  advance,  but  where  that  matter  is  left 
optional  with  him,  so  that  he  may  do  it  or  not,  as  he  sees  fit, 
they  have  been  held  good.  1  Jones  on  Mort.  §  369.  Nor  will 
the  fact  that  a  mortgage  to  secure  future  advances  wears  a  false 
or  deceitful  face,  as  it  does  in  every  instance  where  it  purports 
to  be  given  to  secure  a  present  instead  of  a  future  debt,  be  taken, 
in  every  case,  as  conclusive  evidence  of  fraud,  but  it  is  a  sus- 
picious circumstance,  which  will  always  provoke  the  most  search- 
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iitg  scrutiny.  In  the  language  of  Chief-Justice  Marshall,  a  deed 
which  misrepresents  the  consideration^  on  which  it  is  founded,  is 
liable  to  suspicion,  and  should  undergo  a  rigorous  examination, 
and  not  be  upheld  unless  it  is  shown  to  be  fair.  Shirraa  v. 
Orig,  7  Oranch  50,  Chancellor  Williamson,  speaking  on  the 
same  topic,  has  said : 

"If  the  transaction  is  a  fair  one,  there  can  be  no  objection  to  state  it  as  it 
reallj  exists.  Bj  stating  it  otherwise,  it  renders  the  security  a  suspicious 
one.  It  would  require  very  little,  in  addition  to  this  circumstance,  to  induce 
the  court  to  ]X)8tpone  such  a  mortgage  to  a  creditor  or  6ona  fide  purchaser.'' 
Bell  V.  Fleming f  miprcu 

He  expressed  his  condemnation  of  this  species  of  deceit  with 
even  more  emphasis  in  the  subsequent  case  of  Oriffin  v.  N.  J.  Oil 
Cb.,  gupra. 

The  test  by  which  instruments  of  this  kind  must  always  be  tried 
is,  Was  it  made  for  an  honest  purpose?  Here  it  is  undisputed 
that  the  mortgagor  wanted  to  give  a  mortgage  for  a  sum  largely 
in  excess  of  the  value  of  the  lands  he  proposed  to  mortgage — for 
a  sum  so  lai^  that  it  is  manifest  the  defendant  declined  to  accept 
it,  because  he  believed  a  mortgage  for  that  sum  would  show  on 
its  face  that  it  was  false.  The  defendant  knew  that  his  brother, 
for  some  purpose,  was  trying  to  magnify  his  liabilities,  and  that 
he  wanted  him  to  take  a  mortgage  for  a  sum  so  large  that  if  his 
creditors  should  regard  it  as  an  honest  security,  his  lands  would 
be  efiectually  put  beyond  their  reach.  This  knowledge  made 
inquiry  as  to  his  debtor^s  object  and  purposes  an  obvious  duty. 
A  failure  to  perform  it  was  a  fraud.  Fraud  may  be  passive  as 
well  as  active.  Rob.  on  Fraud,  Con,  589,  Silence,  under  the  cir- 
cumstances stated,  can  only  be  explained  by  attributing  to  him  a 
willingness  to  help  his  debtor  in  his  scheme.  By  his  own  con- 
fession, then,  the  defendant  occupies  this  position  :  At  the  request 
of  his  debtor  he  accepted  a  mortgage  from  him  for  double  the 
sum  he  claimed  to  be  due  to  him ;  he  did  not  intend  to  make 
further  advances,  and  his  debtor  did  not  expect  him  to  do  so; 
his  debtor  was  not  engaged  in  any  business  or  enterprise  which 
nade  additional  capital  either  necessary  or  desirable,  and  did  not 


190  CASES  m  CHANCEET.  [34  Eq. 

Holt  V.  Creamer. 

«xpect|  so  far  as  appears,  to  be  so  engaged  at  anj  time  in  the 
future.  It  is  not  pretended  that  the  $7,000  was  intended  to  oon- 
stitute  a  gift.  These  facts  are  their  own  interpreter ;  tbej  stamp 
the  mortgage  as  an  illusory  security.  It  is  a  misnomer  to  call  it 
a  security  for  future  advances. 

The  provision  that  the  interest  on  the  allied  real  debt  might, 
at  the  option  of  the  debtor,  be  converted  into  principal,  is,  in  my 
judgment,  the  most  fraudulent  feature  of  the  arrangement    If 
the  whole  $7,000  was  intended  to  cover  interest,  and  nothing 
■else — and  we  cannot,  in  view  of  the  evidence,  believe  it  bad  any 
other  purpose — ^then  we  must  conclude  that  the  design  of  the 
defendant,  in  taking  a  mortgage  in  this  form,  was  to  allow  the 
mortgagor  to  hold  the  mortgaged  premises,  against  creditors  and 
others,  under  cover  of  the  mortgage,  for  such  period  of  time  as 
would  be  required  for  the  principal  debt  to  earn  a  sum  of  interest 
larger  than  the  principal.     A  contrivance  more  inimical  to  the 
rights  of  creditors  can  scarcely  be  imagined.     Viewed  in  any 
light,  it  is  impossible  for  me  to  see  any  honest  purpose  which 
could  be  subserved  by  placing  the  consideration  of  this  mortgage 
at  double  the  sum  which  the  defendant  claimed  to  be  due  to  him 
from  the  mortgagor.     Whether  it  was  done  to  frighten  off  cred- 
itors, or  for  some  other  fraudulent  purpose,  it  is  unnecessary  to 
inquire.     One  of  its  natural  and  inevitable  consequences  was  to 
conceal  the  mortgagor's  property,  and  to  thwart  and  obstruct  his 
creditors  in  the  pursuit  of  their  rights.     This  was  enough  to 
render  it  fraudulent  as  to  them.     My  judgment  is,  the  mortgage 
is  void  as  to  the  mortgagor's  creditors,  and  must  be  so  declared 
as  to  the  complainant.     The  complainant  is  entitled  to  costs. 
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In  the  matter  of  the  application  for  the  assessment  of  damages 
upon  the  bond  given  by  John  N.  Givbns,  as  adminis- 
trator of  David  Smith,  deceased. 

Upon  an  application  to  assess  the  damages  on  a  judgment  recovered  against 
an  administrator  and  his  sureties,  because  of  his  failure  to  apply  to  the  pav- 
ment  of  the  intestate's  debts  the  proceeds  of  lands  sold  under  an  order  of  the 
orphans  court — Held, 

(1)  That  since  the  only  question  to  be  now  determined  is  the  amount  to  be 
nused,  the  further  question  whether  the  administrator  de  bonis  non  is  entitled 
thereto,  is  premature. 

(2)  That  as  the  administrator  had  authority  to  sell  only  the  lands  specified 
in  the  order  of  the  orphans  court,  his  sureties  are  not  liable  for  the  proceeds 
of  sale  of  any  other  lands. 

(3)  That  there  can  be  no  deduction  in  the  administrator's  favor  because  of 
his  failure  to  exhaust  the  personal  estate  of  the  intestate  in  payment  of  his 
debts  before  applying  the  proceeds  of  the  realty  thereto. 
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Mr.  J.  SI.  RobeaoTiy  for  the  petitioner. 

Mr.  J.  O.  Shipman  and  Mr.  H.  8.  Harris,  for  the  administra- 
tor of  Frederick  Middaugh^  deceased^  a  surety. 

The  Ordinary. 

The  bond  given  by  John  N.  Givens,  as  administrator  of  David 
Smith,  deceased,  late  of  Warren  county,  on  the  granting  of  an 
order  of  the  orphans  court  authorizing  him  to  sell  land  of  his 
intestate  to  pay  debts,  was,  by  direction  of  the  ordinary,  put  in 
suit,  and  judgment  was  recovered  thereon  for  the  amount  of  the 
penalty,  $30,000.  Application  is  now  made  for  the  assessment 
of  the  damages.  The  questions  presented  are,  whether  the  ad- 
ministrator de  bonis  non  is  entitled  to  receive  the  money  which 
may  be  collected  under  the  judgment ;  whether  there  should  be 
a  deduction  from  the  balance  adjudged  by  the  orphans  court,  on 
final  account,  to  be  due  from  Givens,  of  the  amount  of  the 
proceeds  of  the  sale  of  a  tract  of  land  which,  it  is  alleged 
he  sold  without  the  order  of  the  orphans  court,  and  carried 
the  proceeds  into  his  account;  and  also  of  the  amount  of 
certain  personal  property  of  Smith's  estate,  with  which  the 
orphans  court  surcharged  his  final  account. 

As  to  the  first  question :  It  is  enough  to  say  that  the  object  of 
the  present  application  is  merely  to  ascertain  how  much  should 
be  raised  on  the  judgment,  which  is  in  favor  of  the  ordinary, 
and  therefore  the  inquiry  as  to  whether  the  money,  when  col- 
lected, should  be  paid  over  to  the  administrator  de  bonis  non  to 
be  administered,  is  not-  involved. 

As  to  the  second  question  :  It  is  clear  that  the  administrator 
and  his  sureties  are  bound  to  answer  only  for  the  administration 
of  the  proceeds  of  the  sale  of  land  sold  by  the  former,  pursuant 
to  the  order  of  the  orphans  court.  The  administrator  had  a 
right  to  sell  only  such  land,  and  could  give  no  title  to  any  otlier. 
It  appears  by  the  record  that  the  orphans  court  gave  him  au- 
thority to  sell  the  homestead  farm,  and  it  is  alleged  that  he  sold 
(for  the  price  of  $405.50)  a  tract  of  woodland,  some  miles  dis- 
tant from  that  property.     The  order  for  sale  obviously  did  not 
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extend  to  that  tract,  and  on  establishing  the  fact  that  the  account 
included  the  proceeds  of  that  sale,  the  proper  deduction  would  be 
made.  There  should  be  no  deduction  in  respect  to  the  sur- 
charges of  the  administrator's  account  with  personal  property  not 
l^lly  accounted  for.  It  was  the  duty  of  the  administrator  to 
apply  the  personal  property  to  the  payment  of  the  debts  before 
applying  the  proceeds  of  the  real  estate.  It  was  one  of  the 
terms  of  the  condition  of  his  bond,  that  he  would  well  and  truly 
administer  the  money  arising  from  the  sale  of  the  real  estate,  and 
he  could  not  do  so  without  applying  the  personal  estate  to  the 
payment  of  the  debts  before  application  of  the  proceeds  of  the 
real  estate  thereto,  there  having  been  more  than  enough  of  both 
together  to  pay  the  debts.  His  failure  to  apply  the  personal 
estate  to  the  payment  of  the  debts  before  applying  the  proceeds 
of  the  real,  therefore,  is  no  defence.  There  will  be  an  order  as- 
sessing the  damages  at  the  amount  due  according  to  the  account 
in  the  orphans  ci>urt,  with  interest,  unless  the  before-mentioned 
allegations,  with  reference  tp  the  unauthorized  sale  of  land,  shall 
be  established,  in  which  case  the  proper  deduction  will  be  made 
in  that  behalf. 


Thomas  E.  Pebbine,  guardian,  appellant^ 

t;. 
John  Petty  et  al.,  executors,  respondents. 

1.  The  118th  and  119th  sections  of  the  orphans  court  act  {Rev,  778)  are  in- 
tended to  protect  the  estates  of  decedents  from  misapplication  or  waste  hy 
cxecntoTs  &c.,  and  being  remedial,  must  be  liberally  construed. 

2.  A  legacy  was  given  to  an  infant  to  be  put  out  on  bond  and  mortgage,  and 
to  be  paid  when  the  infant  attained  the  age  of  twenty-one  years,  with  interest 
accruing  thereon.  Hdd^  that  it  was  the  duty  of  the  executors  to  compound 
the  interest  as  it  accrued,  by  investing  it  as  soon  as  practicable  thereafter. 

3.  An  executor  who,  without  authority,  lends  such  a  fund  to  his  co-executor, 
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on  inadequate  security,  is  liable  for  the  amount  of  the  principal  and  compound 
interest ;  and  the  fact  that  such  investment  is  stated  in  his  account  in  the 
orphans  court  will  not  exonerate  him. 

4.  The  true  test  in  considering  the  sufficiency  of  the  security  for  a  tru£t 
fund,  is  the  price  which  the  property  would  bring  at  a  forced  sale. 


On  appeal  from  decree  of  Middlesex  orphans  court 
Mr.  D.  A,  Storer,  for  appellant. 
Mr.  A.  H.  Strong y  for  respondents. 

The  Ordinary. 

The  118th  section  of  the  orphans  court  act  {Ueo.  778)  pro- 
vides that  whenever  application  shall  be  made  to  the  orphans 
court,  by  which  letters  testamentary  or  of  administration  or 
guardianship  were  issued,  or  to  the  president  judge  thereof,  by 
petition  by  or  on  behalf  of  any  person  interested  in  any  estate  in 
the  hands  of  any  executor,  administrator,  guardian  or  trustee, 
verified  by  affidavit,  alleging  that  such  executor,  administrator, 
guardian  or  trustee  has  wasted,  embezzled  or  misapplied  the 
estate  entrusted  to  him,  the  court  or  judge,  by  an  order,  may 
compel  discovery  to  be  made  of  the  condition  of  the  estate  by 
the  production  of  books,  papers  and  documents  relating  to  the  es- 
tate or  by  the  examination  of  such  executor,  administrator,  guard- 
ian or  trustee,  and  witnesses,  and  may  take  such  proceedings  for 
the  protection  of  such  estate,  by  order  or  decree,  as  may  be  taken 
in  like  cases  in  the  court  of  chancery,  and  compel  obedience  to 
such  order  or  decree  by  the  same  process  and  in  the  same  manner 
as  orders  or  decrees  of  the  court  of  chancery  are  enforced. 

The  119th  section  (Ibid,)  provides  that  whenever  proof  shall 
be  made  to  the  satisfaction  of  the  orphans  court  that  the  proi)erty 
in  the  hands  of  any  executor  or  trustee,  under  a  will,  is  unsafe, 
insecure  or  in  danger  of  being  wasted,  the  court,  at  the  instance 
of  any  person  interested  in  the  estate  of  the  testator,  or  in  sucli 
trust  estate,  may  require  such  executor  or  trustee  to  give  security 
to  the  ordinary  of  this  state  by  bond,  with  sureties,  in  such 
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amount  as  the  court  shall  deem  proper,  conditioned  for  the  faith- 
ful performance  by  such  executor  or  trustee  of  his  duty  under 
the  will  of  the  testator. 

These  sections  are  remedial,  and  therefore  are  to  be  construed 
liberally.  The  object  of  the  first  is  to  protect  estates  against  the 
misconduct  of  the  guardians  thereof  in  embezzling,  wasting  or 
misapplying  them,  by  compelling  such  guardians,  when  such 
misconduct  has  been  established,  to  make  restitution.  The  design 
of  the  other  is  to  protect  estates  in  the  hands  of  executors  or 
trustees,  under  wills,  against  the  danger  of  such  waste  or  loss,  by 
requiring  the  executors  or  trustees  to  give  security.  Where  an 
executor  or  trustee  under  a  will  applies  to  his  own  use  the 
money  of  the  estate,  or  the  fund  entrusted  to  him  for  investment, 
giving,  as  security  for  its  repayment,  only  an  insufficient  pledge 
of  his  own  property,  it  is  no  stretch  of  construction  to  hold  that 
he  has  been  guilty  of  misapplication,  within  the  meaning  of  the 
118th  section,  above  quoted.  And  where  one  of  two  executors 
or  trustees  lends  the  money  which  they  are  bound  to  invest,  to 
the  other  on  insufficient  security,  he  has,  at  least  so  far  as  the 
security  is  insufficient,  been  guilty  of  waste.  And  under  the  two 
sections  above  quoted,  there  is  ample  power  of  protection.  What- 
ever the  court  of  chancery  might  do  in  the  premises  in  such  case, 
the  orphans  court  may  do.  Chancery  may  require  the  faulty 
fiduciary  to  account  for  the  money,  and  bring  it  into  court.  The 
119th  section  of  the  orphans  court  act,  above  quoted,  authorizes 
the  orphans  court  to  require  security  where  the  property  is  not 
secure  or  in  danger  of  being  wasted. 

In  the  case  in  hand,  Nelson  Petty,  deceased,  by  his  will,  gave 
to  Nelson  P.  Rockafellow  $2,000,  "  to  be  put  out  on  bond  and 
mortgage,  and  to  be  paid  to  him  when  he  arrives  at  the  age  of 
twenty-one  years,  with  interest  accruing  thereon.''  The  will 
was  admitted  to  probate  August  26th,  1869.  The  respondents, 
John  and  Isaac  Petty,  are  the  surviving  executors.  On  the  5th 
of  May,  1875,  they  invested  that  legacy  in  a  mortgnge,  given  by 
John  Petty,  one  of  the  executors,  and  his  wife,  to  Isaac,  the 
other  executor,  as  such  executor,  on  a  farm  of  the  mortgagor  of 
one  hundred  and  two  and  a  quarter  acres,  in  Middlesex  county. 
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The  boDd  which  the  mortgage  was  made  to  secure  is  conditioned 
for  the  payment  of  the  $2,000,  and  interest  from  June  16tb, 
1871,  to  Nelson  P.  Rockafellow,  when  he  arrives  at  his 
majority,  or  in  case  of  his  death,  to  such  person  as  may  be 
entitled  to  receive  the  money.  The  respondents  settled  their 
final  account  (which  was  joint),  as  executors,  in  the  term  of 
September,  1875,  of  the  Middlesex  orphans  court.  The  letters 
testamentary  were  granted  in  that  court.  They  prayed  and  ob- 
tained allowance  for  the  $2,000  legacy  as  l)eing  in  the  hands  of 
Isaac  Petty.  In  November,  1879,  Thomas  E.  Perrine,  guardian 
of  Nelson  P.  Rockafellow,  filed  his  petition  in  that  court,  ally- 
ing that  the  legacy  had  been  invested  on  wholly  inadequate 
security,  and  that  there  had  never  been  any  investment  of  the 
interest,  and  praying  a  discovery  and  relief,  according  to  the 
statute.  An  order  for  discovery  was  made.  It  was,  however, 
discharged  March  2d,  1880,  on  the  ground  that  the  respondents 
had  made  a  satisfactory  discovery  of  the  condition  of  the  estate  ^ 
but,  at  the  same  time,  the  court  granted  the  petitioner  leave  to 
ask  the  further  aid  of  the  court,  (m  filing  a  new  petition  for  the 
purpose. 

On  the  15th  of  March,  1880,  in  pursuance  of  that  permission, 
a  new  petition  was  filed,  setting  forth  the  filing  of  the  former 
one,  and  the  proceedings  under  it,  including  the  discovery  as  to- 
the  before-mentioned  investment,  alleging  that  Nelson  P.  Rocka- 
fellow will  not  attain  his  majority  until  December  27th,  1884  ^ 
that  there  will  then  be  due  and  payable,  on  the  mortgage,  at 
simple  interest  merely,  the  sum  of  $1,894.41 ;  that  he  is  alsa 
entitled  to  $112.76,  for  interest  on  the  legacy  from  August  26th, 
1870,  one  year  from  the  date  of  probate  of  the  will,  to  the  time, 
June  16th,  1871,  fixed  in  the  mortgage  as  the  period  at  which 
the  interest  thereon  began,  and  that  on  the  principle  of  investing 
the  interest,  as  it  becomes  due  annually,  he  will,  at  twenty-one^ 
be  entitled  to  the  further  sum  of  $879.97.  It  prays  an  account 
and  an  order  directing  John  Petty  to  pay  over  to  his  executor 
the  interest  already  due  on  the  mortgage,  with  the  amount  which 
would  have  accrued  thereon  if  invested  annually,  or  to  pay  over 
the  principal,  also,  together  with  those  moneys;  and  it  prays. 


7  Stew.]  MAY  TERM,  1881.  197 


Perrine  r.  Petty. 


also,  for  such  order  as  to  the  court  may  seem  proper,  having 
for  its  object  the  safe  investment  of  the  >2,000,  and  the  interest 
already  accrued  thereon. 

After  hearing,  that  petition  was,  by  order  of  December  15th, 
1880,  dismissed,  on  the  ground  that  the  petitioner  was  entitled 
to  no  relief.     From  that  order  this  appeal  was  taken. 

The  evidence  (which  is  that  which  was  taken  under  the  peti- 
tion for  discovery)  discloses  the  fact  that  the  farm  on  which 
the  mortgage  is,  was  purchased  by  John  Petty,  the  mortgagor, 
in  1869,  for  $32  an  acre,  or  $3,272,  and  it  is  shown  that  land 
in  that  neighborhood  will  not  bring  as  much  (some  witnesses 
say  not  over  half  as  much)  aa  it  did  in  1869.  John  Petty  testi- 
fies that  he  considers  the  farm  worth  $60  an  acre,  or  $6,135  for 
the  property. 

His  three  witnesses  estimate  the  value  at  from  $40  to  $55  an 
an  acre,  or  from  $4,090  to  about  $5,625  for  the  farm.  On  the 
other  hand,  the  five  witnesses  on  the  part  of  the.  petitioner  esti- 
mate it  at  only  from  $20  to  $30  an  acre,  or  from  $2,045  to 
about  $3,067  for  the  property. 

The  property  appears  to  be  but  an  indifferent  one  at  best. 
It  seems  that  much  of  the  land  is  wet,  and  it  is  even  said  by 
some  of  the  witnesses  that  about  fifty  acres  of  it  are  covered 
with  bulrushes  and  about  fifteen  with  scrub-oaks. 

The  valuations  of  the  witnesses  of  the  parties  range,  it  will 
have  been  seen,  from  $2,045  to  $5,625.  But  none  of  them 
speak  of  the  price  which  the  property  would  bring  at  a  forced 
fiale,  and,  in  considering  the  suflBciency  of  the  security  for  a  trust 
fond,  that  is  the  true  test. 

It  is  entirely  clear  that  the  testator  intended  that  the  interest 
on  the  legacy  should  accumulate  up  to  the  time  of  the  legatee's 
majority.  He  certainly  did  not  intend  to  give  the  use  of  the 
interest  to  liis  executors.  Between  the  period  of  one  year  from 
the  time  of  the  issuing  of  the  letters  testamentary  and  the  time 
when  the  legatee  will  attain  his  majority,  is  a  period  of  fourteen 
years. 

The  executors  under  such  a  trust  as  that  created  by  the  will 
with  reference  to  the  legacy,  are  bound  to  accumulate  the  inter- 
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est,  notwithstanding  the  absence  of  any  direction  to  that  effect 
in  the  will.  Perry  on  Trusts  §  6^2.  In  disregard  of  this 
obligation,  one  of  the  executors  was  permitted  to  take  the  fund 
on  the  agreement  to  pay  it  over,  with  simple  interest  merely, 
whenever  the  fund  shall  be  payable. 

The  executors  are  both  bound  to  answer  for  interest  upon  the 
interest  of  the  fund.  The  fact  that  in  their  final  account  allow- 
ance was  prayed  and  granted. for  the  principal  as  being  in  the 
hands  of  one  of  them,  will  not  exempt  the  other  from  liability 
in  the  premises.  When  that  account  was  passed  they  were  both 
charged  with  a  duty  with  regard  to  the  fund,  from  which  that 
allowance  did  not  discharge  Isaac  Petty.  That  duty  was  to 
invest  the  fund  and  attend  to  its  safety  and  increase.  The 
allowance  in  the  final  account  was  an  admission  that  they  had 
the  fund  and  a  statement  that  it  was  in  the  hands  of  one  of 
them.  It  was  not  even  stated  in  the  account  that  it  was  in- 
vested. If  Isaac  Petty  had  before  that  time  lent  the  fund  to 
ius  co-executor,  on  insufficient  security,  that  allowance  surely 
would  not  relieve  him  from  liability  for  the  consequences  of  the 
act.  If  it  were  conceded  that  the  farm  is  worth  $60  an  acre, 
$5,112.60  for  the  property,  the  amount  which  will  be  due  on 
the  mortgage,  $3,894.41,  at  the  legatee's  majority,  at  merely 
simple  interest,  is  more  than  two-thirds  of  its  value.  The  evi- 
dence, however,  will  not  warrant  that  valuation.  The  security 
is  not  an  allowable  one,  for  the  whole  amount  of  the  principal 
and  interest.  The  interest  should  have  been  payable  half-yearly, 
and  John  Petty  should  have  paid  it  over  as  it  accrued,  and  when 
paid  it  should  have  been  invested  as  soon  as  reasonably  practi- 
cable. Under  the  circumstances,  the  executors  are  both  charge- 
able with  the  fund  and  the  accrued  interest  thereon,  and  interest 
upon  the  interest.  They  should  be  required  to  pay  the  fund 
into  court,  with  the  interest  accrued  and  interest  thereon,  and  to 
that  end  should  come  to  an  account  with  respect  thereto. 

The  order  appealed  from  will  be  reversed,  with  costs. 
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In  re  the  estate  of  Samuel  C.  Stelle,  assigned  for  the  benefit 

of  his  creditors. 


After  the  damages  have  been  assessed  ^against  an  assignee  and  his  surety, 
OQ  their  bond  given  under  the  assignment  act,  the  surety  cannot  have  the 
amount  of  a  creditor's  claim  deducted  therefrom,  on  the  ground  that  it  was 
not  presented  to  the  assignee  under  oath, 'where  such  claim  was  allowed  and 
indoded  in  all  of  the  assignee's  accounts,  and  no  creditor  objects  thereto. 
He  is  bound  to  answer  for  all  the  money  found  due  from  his  principal. 


Mr,  C.  T.  Cowenhqven,  for  applicant. 
Mr.  A.  V.  Schenck,  for  Juliet  Stelle. 

The  Ordinary. 

The  bond  given  according  to  the  statute  by  the  assignee  of 
Samuel  C.  Stelle,  was  prosecuted  by  direction  of  the  ordinary, 
and  a  judgment  was  rendered  thereon  against  the  assignee  and 
his  surety  for  the  amount  of  the  penalty.  The  damages  were 
assessed  by  the  ordinary,  and  execution  issued  for  the  amount 
thereof,  and  costs  accordingly.  The  surety  applies  for  a  reduc- 
tion of  the  amount  of  the  assessment  to  the  extent  of  the  divi- 
dend allowed  to  Mrs.  Juliet  Stelle  by  the  decree  made  on  the 
assignee's  final  account.  That  dividend  was  ordered  on  a  claim 
originally  in  favor  of  the  Raritan  Building  Loan  Associa- 
tion, and  assigned  by  the  association  to  Mrs.  Stelle.  The  ground 
un  which  it  is  urged  that  it  should  be  disallowed  is  that  the 
claim  was  not  presented  under  oath  or  affirmation.  The  claim 
was  based  on  the  assumption  by  Samuel  C.  Stelle,  on  the  con- 
veyance of  land  to  him,  of  a  mortgage  thereon,  the  amount  of 
the  mortgage  being  allowed  to  him  as  so  much  of  the  purchase- 
money.  The  property  passed  to  the  assignee  under  the  assign- 
ment. He  appears  to  have  obtained  from  the  association  a  state- 
ment of  the  amount  due  on  the  mortgage,  and  to  have  reported 
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it  as  a  claim  to  that  amount  against  the  estate^  in  favor  of  the 
association.  He  sold  the  property  subject  to  the  mortgage,  and 
the  mortgage  was  afterwards  foreclosed.  Tlie  decree  of  fore- 
closure was  assigned  to  Mrs.  Stelle,  in  consideration  of  the  pay- 
ment by  her  of  the  full  amount  due  thereon.  The  property  was 
subsequently  sold  under  tlie  foreclosure,  and  there  was  a  defi- 
ciency. In  the  assignee's  final  account,  made  after  the  sale  under 
the  foreclosure  and  before  the  suit  was  brought  on  the  assignee's 
bond,  the  debt  of  Mrs.  Stelle  was  stated  at  the  amount  due  for 
the  deficiency.  There  never  was  any  exception  filed  to  the 
claim.  The  assignee  not  only  reported  but  swore  to  it  in  1876 
as  a  claim  duly  made,  and  it  was  afterwards  sold  to  Mrs.  Stelle. 
Subsequently  to  the  sale  of  the  claim  to  her,  it  was  put  in  the 
assignee's  account  in  her  own  name,  and  by  order  of  the  court 
she  was  declared  to  be  entitled  to  a  dividend  on  it.  But,  further 
and  principally,  by  his  final  account  it  appears  that  the  assignee 
had  in  his  hands  a  certain  sum  of  money  distributable  among 
the  creditors.  Who  those  creditors  are,  and  what  is  their  divi- 
dend, the  court  has  settled.  No  creditor  is  here  objecting  to 
Mrs.  Stelle's  claim,  but  it  is  the  surety  who  objects,  and  who 
thus  seeks  to  avoid  payment  of  part  of  the  money  which  it  is 
admitted  is  due  from  him.  The  creditors  have  never  questioned 
Mrs.  Stelle's  right  to  a  dividend.  If  the  present  application 
were  successful,  the  practical  effect  would  be  to  relieve  the 
surety  from  the  payment  of  money  which  he  is  clearly,  both 
legally  and  equitably,  bound  to  pay.  He  is  bound  for  all  the 
money  which,  according  to  the  final  account  of  the  assignee,  was 
in  the  hands  of  the  latter  for  distribution  among  the  creditors. 
By  this  application  he  practically  seeks  to  be  relieved  from  the 
payment  of  part  of  it,  not  on  the  ground  that  it  is  not  due  from 
the  assignee,  but  on  the  ground  that  a  creditor  whom  the  court 
decreed  to  be  entitled  to  it  ought  not,  as  between  her  and  the 
other  creditors,  to  have  it.  That  is  a  matter  which  does  not  cod- 
ceru  him.     The  application  is  denied,  with  costs. 
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Jacx)b  I.  Storms,  appellant, 


V. 


John  Quackenbush,  respondent. 

One  of  two  ezecntors  collected  a  large  amount  of  money  due  the  estate, 
without  hb  co-executor's  knowledge,  and,  in  order  to  secure  the  estate,  gave 
a  mortgage  on  bis  own  lands,  payable  to  himself  and  his  co-executor.  The 
property  covered  by  the  mortgage  was  sold  under  a  prior  mortgage,  and 
nothing  realized  therefrom  for  the  estate.  Hetd^  that  the  delinquent  executor 
was  not,  by  giving  the  mortgage,  exonerated  from  liability  to  his  co-executor. 


On  appeal  from  decree  of  Passaic  orphans  court. 

Mr.  H.  S.  Drury,  for  appellant, 

Mr.  Luther  Shafa^  for  John  Quackenbush. 

Mr.  R.  I.  Hoppa'f  for  Margaret  A.  Yeomans  et  al. 

The  Ordinary. 

Jacob  I.  Storms  and  John  Quackenbush  are  the  executors  of 
Samuel  J.  Yeomans,  deceased.  Storms  collected  a  large  amount 
of  money  due  the  estate,  without  the  knowledge  of  Quackenbush. 
To  secure  it  to  the  estate,  he  gave  Quackenbush  a  mortgage, 
made  in  favor  of  himself  and  Quackenbush,  as  executors,  for 
$2,400,  and  interest.  No  part  of  the  principal  of  the  mortgage 
was  ever  paid,  and  Quackenbush  has  charged  himself  with  all 
the  interest  he  received  upon  it.  There  was  a  prior  mortgage  for 
♦950  on  the  property,  under  which  it  was  sold  on  foreclosure, 
and  it  brought  no  more  than  enough  to  pay  that  mortgage.  The 
controversy  between  the  parties  to  this  appeal  is  as  to  the  liability 
of  Quackenbush  to  answer  in  exoneration  of  Storms  for  the 
amount  of  the  mortgage.     Storms  claims  that  it  was  understood 
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and  agreed  between  them,  when  the  mortgage  was  taken,  that  it 
was  accepted  in  discharge  of  his  liability  to  the  estate,  and  that 
on  giving  it  he  was  to  be  regarded  as  released.  After  giving 
the  mortgage,  Storms  sold  the  mortgaged  premises  to  Van  Wag- 
oner, by  whom  they  were  sold  to  Berry,  who,  at  Quackenbash's 
request,  conveyed  them  to  Quackenbush^s  wife.  In  obtaioiDg  a 
conveyance  to  his  wife,  Quackenbash  seems  to  have  been  actuated 
merely  by  a  desire  to  get  the  rents  for  the  estate.  He  bought 
the  property  at  the  sheriff's  sale,  under  foreclosure  of  the  prior 
mortgage,  and  paid  the  percentage  required  as  a  deposit,  but,  for 
want  of  money,  did  not  complete  the  purchase,  and  the  property 
was  therefore  resold.  Nothing  was  realized  from  the  sale  to  be 
applied  to  the  mortgage  held  by  him  for  the  estate*  The  mort- 
gage, as  before  stated,  was  given  to  both  executors.  Storms  and 
Quackenbush.  Storms  did  not  pay  his  debt  by  giving  the  bond 
and  mortgage,  nor  did  he,  by. that  means,  obtain  a  discharge  from 
his  liability  to  the  estate  for  it.  He  seeks  to  shift  the  debt  from 
himself  to  his  co-executor,  simply  on  the  ground  that,  as  he  says, 
the  latter  was  willing  to  accept,  in  discharge  of  his  liability,  his 
obligation,  instead  of  the  debt ;  to  accept  a  pledge  of  property  to 
secure  the  debt,  instead  of  requiring  him  to  pay  the  money.  His 
claim  is  not  sustained.  The  very  bond  and  mortgage  themselves 
show  that  no  release  to  him  was  contemplated,  for  they  are  in 
favor  of  himself  as  well  as  Quackenbush.  Quackenbush  tes- 
tifies that  they  were  taken  to  accommodate  Storms  and  protect 
the  estate.  Storms  is  chargeable  with  the  money.  The  decree 
of  the  court  below  will  therefore  be  affirmed,  with  costs. 
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Theodore  Allen  et  al.,  appellants, 


V. 


Elizabeth  Sanders,  respondent. 

The  right  of  sureties  to  be  relieved  from  responsibilitj  for  the  future  acts 
or  defaults  of  administrators  or  guardians  is  absolute,  and,  on  a  proper  appli- 
catioQ,  must  be  granted.  Where,  however,  the  sureties  do  not  appear  on  the 
da?  set  by  the  court  for  the  hearing,  their  application  may  be  treated  as 
abandoned,  and  may  be  dismissed. 


On  appeal  from  decree  of  Somerset  orphans  court. 
Mr.  John  Schomp,  for  appellants. 
Mr.  J.  J.  Bergen,  for  respondent. 

The  Ordinary. 

The  sureties  of  Elizabeth  R.  Sanders,  a  guardian  appointed 
by  the  orphans  court  of  Somerset  county,  desiring  to  be  released 
from  responsibility  on  account  of  her  future  acts  or  defaults, 
made  application  to  that  court  for  relief,  under  the  124th  section 
of  the  orphans  court  act.  Rev.  779.  The  court  thereupon  cited 
her,  according  to  the  provisions  of  that  section.  She  filed  her 
aocount  pursuant  to  the  citation,  and  it  was  settled.  By  it,  she 
appeared  not  to  be  indebted  to  her  ward,  but,  on  the  contrary, 
there  was  a  balance  due  her.  The  orphans  court,  after  passing 
the  account,  made  an  order  denying  the  prayer  of  the  petition^ 
with  costs.  From  that  order  the  sureties  appealed  to  this  court. 
The  section  above  referred  to  is  part  of  the  act  of  March  1st, 
1859  (P.  L.  of  1869  p.  74),  repealed  in  the  revision.  By  that 
act,  provision  was  made  for  the  relief  of  sureties.  Its  provisions 
are  incorporated  in  the  124th  and  126th  sections  of  the  revised 
orphans  court  act  By  the  124th  section,  the  court  is,  when  the 
application  is  made,  to  cite  the  executor,  administrator  or  guard- 
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ian,  not  only  to  state  and  settle  his  or  her  account,  but  also  to 
give. new  sureties,  in  the  usual  form,  for  the  discharge  of  his  or 
her  duties.  By  the  4th  section  of  the  act  of  1859,  above  men- 
tioned, it  was  provided  that  if  the  executor,  administrator  or 
guardian  should  not,  on  the  return  of  the  citation  or  within  sach 
reasonable  time  as  the  court  should  allow,  state  and  settle  his 
account,  and  give  new  sureties  to  the  satisfaction  of  the  court, 
the  court  should,  by  order  or  decree,  revoke  the  letters  testa- 
mentary, of  administration  or  guardianship,  and  appoint  some 
other  person  in  his  stead.  That  provision  is  substantially  em- 
bodied in  tlie  126th  section  of  the  revised  act,  which  provides 
that  if  any  executor,  administrator  or  guardian  neglects  or  re- 
fuses to  obey  or  perform  an  order  of  the  orphans  court  requiring 
him  to  file  an  inventory  or  account,  or  give  security,  the  court 
may  revoke  his  letters  and  remove  him  from  office.  The  object 
of  the  124th  section  is  to  enable  sureties  to  obtain  relief  from 
responsibility  for  future  acts  or  defaults,  by  the  means  provided 
by  that  section,  and  it  is  made  the  duty  of  the  court,  on  the  ap- 
plication, to  require  the  executor,  administrator  or  guardian,  by 
citation,  not  only  to  state  and  settle  his  account,  but  to  give  new 
sureties.  If,  on  being  so  cited,  he  shall  not  give  such  new  sure- 
ties, it  is  the  duty  of  the  court  to  order  him  to  do  it,  and  if  he 
neglects  or  refuses  to  obey  the  order,  it  is  its  duty  to  revoke  his 
letters  and  remove  him.  The  sureties'  right  to  relief  does  not 
depend  on  the  exercise  of  the  discretion  of  the  court,  but  it  is 
an  absolute  right  which  the  court  is  bound  to  secure.  In  this 
case  the  guardian  in  fact  had  never  accounted,  though  she  had 
been  in  office  for  many  years. 

It  appears,  however,  from  the  record,  that  the  sureties  did  not 
appear  on  the  day  for  which  the  hearing  of  the  matter  was  set 
down  by  the  court,  and  the  court  therefore  denied  the  prayer  of 
the  petition.  The  court  properly  treated  the  application  as 
abandoned.  It  should  not,  however,  under  the  circumstances, 
have  imposed  the  payment  of  costs  on  the  sureties.  The  decree 
will,  therefore,  be  reversed  as  to  the  costs,  but  otherwise  affirmed, 
with  costs. 
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Bobbins  v.  Mylin. 


Habbison  Bobbins,  administrator  &c,,  appellant, 


V. 


Maby  Ann  Mylin  et  al.,  respondents. 

The  claims  of  certain  creditors  of  a  decedent  to  share  the  proceeds  of  the 
sale  of  his  lands  to  pay  debts,  were  rejected,  because  they  were  not  presented 
under  oath.  An  order  was  made,  distributing  to  the  widow  and  children  the 
Buiplos  remaining  after  the  payment  of  the  debts  which  had  been  regularly 
proved.  Afterwards,  a  suit  in  chancery  was  began  by  some  of  tlie  creditors 
vhofle  claims  bad  been  rejected,  and  the  administrator  enjoined  from  paying 
over  the  surplus  to  the  widow  and  children.  The  chancery  suit  was  subse- 
quently compromised  by  the  widow,  on  her  own  behalf,  and  as  the  guardian 
of  ihe  children,  agreeing  to  the  payment  of  part  of  the  creditor's  claims  out 
of  the  surplus,  and  a  release  therefor  was  given  to  the  administrator.  On  a 
petition  by  the  widow  to  the  orphans  court  for  an  order  to  compel  the  admin- 
istrator to  comply  with  the  original  order  of  distribution  of  the  surplus — 
Hdd,  that  the  release  was  conclusive  on  the  orphans  court,  and  the  widow 
estopped  thereby. 


Appeal  from  order  of  Camden  orphans  court. 
Mr.  P.  L.  VoorheeSy  for  appellant. 
Mr.  J,  T,  WopdhvUy  for  respondents. 

The  Obdinaby. 

Letters  of  administration  of  the  estate  of  Amos  K.  Mylin 
decease,  were  granted  by  the  surrogate  of  Camden  county  to 
the  appellant  and  John  H.  Mylin,  March  13th,  1871.  An  order 
to  limit  creditors  was  taken  on  the  same  day,  and  another  barring 
creditors  who  had  not  put  in  their  claims  within  the  limited 
period,  was  made  on  the  4th  of  March,  1872.  On  the  13th  of 
May  following,  a  decree  was  made  that  the  administrators  pro* 
ceed  as  if  the  estate  were  insolvent,  and  make  sale  of  all  the 
real  estate.     By  that  decree  the  court  struck  out  of  the  list  of 
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xilaims  presented  within  the  limited  time  those  of  Badd  Doble, 
Fitzwater  &  Reily,  Thomas  Bond,  James  Newcomb  and  Henry 
V.  Leslie,  respectively,  on  the  ground  that  they  had  not  been 
put  in  under  oath  or  affirmation.     They  amounted,  in  the  aggre- 
gate, to  $1,045.44.     The  land  having  been  sold,  the  administra- 
tors filed  their  final  account,  which  was  settled  January  17tb, 
1873.     There  was  a  balance,  after  paying  all  the  debts  which 
had   been  allowed,   and    the  expenses   of    the   administration, 
of  $1,651.95.     This  the  court,  by  the  order  allowing  the  account, 
ordere<J  to  be  distributed  according  to  law.     On  the  18th  of 
February,  1874,  the  court  made  a  specific  order  of  distribution,  di- 
recting that  $550.65  of  the  balance  be  put  at  interest  for  the  use  of 
the  widow  of  the  intestate  for  life ;  the  principal,  at  her  death,  to 
be  distributed  among  his  nine  children ;   and  that  the  sum  of 
$1,101.30,  being  the  remainder  of  the  $1,651.95,  after  deducting 
the  amount  set  apart  for  the  widow,  be  equally  divided  among 
the  children.     On  or  about  the  11th  of  July,  1878,  the  widow 
and  children  filed  their  petition  in  the  orphans  court,  sworn  to  by 
the  widow  and  the  adult  children  (the  widow  was  guardian  of  the 
minors),  stating  that  the  greater  part  of  the  business  of  the  estate 
had  been  done  by  Bobbins,  and  that  he  had  the  custody  of  the 
$1,651.95;  that  he  had  wholly  refused  and  neglected  to  carry 
out  the    order   of  distribution,  notwithstanding  repeated  and 
urgent  requests,  until  April  19th,  1878,  and  he  then  did  not 
carry  it  out  completely,  but  only  made  partial  distribution ;  that 
on  or  about  the  last- mentioned  date,  he,  in  answer  to  repeated 
demands,  at  length  tardily  consented  to  distribute,  not  the  whole, 
but  only  the  half  of  the  money  ordered  to  be  distributed  ;  that 
he,  in  fact,  on   that  day  paid  to  the  widow  only  the  sum  of 
$825.97J,  and  to  the  heirs  only  one-half  of  the  sura  to  which 
they  were  justly  entitled ;  that  since  that  date  he  had  not  paid 
any  of  the  money  which  then,  and  at  the  filing  of  the  petition, 
remained  in  his  hands  subject  to  the  order  of  the  court,  and  they 
prayed  the  court  to  compel  the  administrators  to  complete  the 
distribution  according  to  the  order  therefor,  or  show  cause  why 
they  should  not  pay  to  the  petitioners  $825.97^,  with  interest 
and  costs.     An  order  to  show  cause  was  granted  July  13th^  1878. 
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Under  it^  testimony  was  taken,  and  on  the  29th  of  Januaiyi 
1881,  the  court  decreed  that  Harrison  Sobbins,  one  of  the  ad- 
ministrators, should,  within  fifteen  days  from  the  service  of  a 
copy  of  that  decree  on  him,  ^'  pay  the  sum  of  $1,651.95,  with 
interest  compounded  by  annual  rests,  from  January  17th,  1873, 
to  the  date  of  the  payment  of  $825.95  on  the  19th  of  April, 
1878,  and  with  interest  compounded  on  the  balance  from  the 
date  of  that  payment  to  the  date  of  the  decree,  viz.,  $1,807.24, 
with  costs  to  be  taxed,''  to  the  complainants  or  their  proctor,  and 
that  if  he  fail  to  do  so,  an  attachment  be  issued  against  him  for 
<»ntempt.     From  that  decree  Bobbins  appealed  to  this  court. 

It  appears  that  on  the  2d  of  March,  1874,  a  few  days  after 
the  order  of  distribution  was  made  (which  was  February  18th, 
1874),  an  attorney  at  law  of  Camden  wrote  to  Bobbins,  inform- 
ing him  that  Doble  and  Fitzwater  had  placed  their  claims 
against  the  estate  of  the  intestate  in  his  hands,  and  intimating 
an  intention  to  have  recourse  to  litigation,  if  necessary,  to  collect 
them.  On  the  26th  of  February,  1878,  a  bill  was  filed  in  the 
<x)urt  of  chancery  by  the  persons  whose  claims  had  been  dis- 
allowed, and  others  whose  claims  had  not  been  put  in,  against 
the  administrators  and  the  widow  and  children  of  the  intestate, 
the  object  of  which  was  to  obtain  the  application  of  the  balance 
ordered  to  be  distributed  to  the  payment  of  their  debts,  together 
amounting,  according  to  the  statements  of  the  bill,  to  about 
$2,300.  The  complainants  alleged  that  the  fact  that  their  claims 
were  not  put  in  as  required  by  law  was  attributable  to  the  neg- 
ligence of  their  attorney.  On  the  filing  of  the  bill,  an  order  to 
show  cause  why  an  injunction  should  not  be  issued  according  to 
the  prayer  of  the  bill,  was  granted.  It  appears  that  the  suit 
was  no  further  proceeded  in,  because  a  settlement  was  made  be- 
tween the  counsel  of  the  widow  and  children  and  the  counsel  of  the 
complainants.  By  that  settlement  it  was  agreed  that  the  widow 
and  children  should  receive  $925.95  of  the  money  ordered  to 
he  distributed,  $100  of  the  amount  to  be  paid  to  their  counsel 
as  his  fee  in  a  suit  at  law  brought  by  one  of  the  children 
against  the  administrators  to  recover  its  distributive  share,  and 
the  complainants  to  have  the  rest.     The  settlement  was  carried 
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out,  and  the  $825.95  paid  to  the  widow  and  ofaildren,  and  the 
$100  to  their  counsel.  On  niaking  the  payment  to  the  former, 
a  release  under  seal  was  given,  signed  by  the  widow  and  adult 
children,  and  by  the  former  as  guardian  of  the  minors.  It,  iD 
consideration  of  the  $925.95,  released  the  administrators  from 
all  further  responsibility  or  liability  whatever  as  administrators, 
and  they  were  thereby  declared  to  be  released  and  forever  dis- 
charged by  the  widow,  for  herself  and  as  guardian  of  the  minors, 
and  by  the  other  heirs,  from  all  claims  or  liabilities  as  adminis- 
trators,  in  favor  of  the  guardian  or  heirs  at  law.  It  is  dated 
March  10th,  1878 ;  it  was  not  delivered,  however,  until  April 
19th,  1878,  when  the  $829.95  were  paid.  When  that  payment 
was  made,  the  widow  gave  a  receipt,  acknowledging  the  receipt 
thereof  in  full  for  the  distributive  share  of  her  children  and  her- 
self. The  receipt  stated  that  she  was  authorized  to  receive  the 
shares  of  the  children,  adults  as  well  as  minors. 

The  orphans  court,  by  its  action  in  ordering  the  appellant  to 
pay  the  widow  and  children  the  money  which,  in  the  settlement, 
it  had  been  agreed  should  go  to  those  who  claimed  as  creditors, 
in  effect  undertook  to  set  aside  the  release,  presumably  for  fraud. 
The  release  was  a  conclusive  answer  in  that  court  to  the  claim 
made  by  the  petition.  The  orphans  court  had  no  jurisdiction  to 
set  it  aside.  The  petitioners  mistook  the  form  in  which  the  re- 
lief which  they  sought  was  to  be  obtained.  The  petition  made 
no  mention  of  the  settlement  nor  any  reference  to  it,  and  therefore^ 
while,  on  the  petition,  the  court  properly  made  the  order  to  show 
cause,  yet  when  the  administrators  proved  the  release  it  was  its 
duty  to  discharge  the  order.  The  order  appealed  from  will  be 
reversed,  with  costs, 
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Valentine  v.  Smith. 


Caleb  H.  Valente^e,  executor  &c.,  appellant, 


V. 


Daxiel.  H.  Smth  et  al.,  respondents. 

A  testator  directed  his  executors  to  invest  a  fund  and  to  pay  to  his  widow, 
for  life  or  widowhood,  one-third  of  the  interest  thereof,  and  to  his  children 
and  grandchildren,  whom  he  named,  the  remaining  interest  in  designated 
portions;  that  if  any  such  child  or  grandchild  should  die  without  issue, the 
survivors  should  take  such  decedent's  share  in  like  portions ;  that,  if  any  of 
them  should  die  leaving  lawful  issue  over  twenty-one  years  of  age,  the  execu- 
tors should  pay  to  the  representatives  of  such  decedent  the  principal  on  which 
sneh  decedent  had  received  the  interest.  One  child  died  during  the  lifetime 
of  the  widow,  leaving  a  daughter  over  twenty -one. — Held^  that  the  executors 
could  pay  her  the  principal  of  her  share  on  her  producing  the  widow's  release 
of  her  interest  therein. 


Appeal  from  decree  of  Morris  orphans  court. 
Mr,  H.  C  PUney,  for  appellant. 
Mr.  A.  C.  Smithy  for  respondent. 

The  Ordinary. 

James  Smith,  late  of  Morris  county,  deceased,  by  his  will  di- 
rected bis  executors  to  convert  all  bis  property  into  money  and 
invest  the  proceeds  on  bond  and  mortgage  of  real  estate.  He 
then  ordered  them  to  pay  his  wife,  in  lieu  of  dower,  every  year 
during  her  life,  or  so  long  as  she  should  remain  his  widow,  the 
one-third  of  the  interest,  and  directed  that  the  rest  of  the  inter- 
est should  be  divided  into  twenty-five  equal  parts  or  shares,  and 
directed  his  executors  to  pay  to  seven  of  his  children  three  of 
those  shares  each,  to  one  of  his  grandchildren  one,  and  to  two 
others  one  and  a-half  each,  for  their  respective  lives,  and  that  at 
the  death  of  his  wife  the  interest  given  to  her  should  be  dis- 
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tributed  among  those  children  and  grandchildren  according  to 
the  provisions  just  mentioned,  made  in  respect  to  the  other  part 
of  the  interest.  He  then  provided  that,  should  any  of  them  die 
without  leaving  lawful  issue  surviving  them,  the  shares  of  inter- 
est given  to  them  should  go  to  the  survivors  in  the  same  manner 
and  in  the  same  ratio  as  therein  before  stated ;  and  in  case  any 
of  them  should  die  leaving  lawful  issue  over  twenty-one  years 
of  age,  his  executors  should  pay  to  the  representatives  of  such 
child  or  grandchild  so  dying  the  principal  money  of  which  such 
child  or  grandchild  so  dying  received  the  interest.  The  execu- 
tors converted  the  property  and  invested  the  proceeds.  The 
widow  is  still  living.  One  of  the  children,  Mrs.  Crater,  has 
died,  leaving  a  child,  Mrs.  Foster,  over  twenty-one  years  of  age. 
After  her  mother's  death,  the  executors,  with  the  widow's  con- 
sent, evidenced  by  her  release,  paid  over  to  Mrs.  Foster  her 
share  of  the  whole  of  the  principal  of  the  fund,  and  the  question 
is,  whether  he  should  have  allowance  for  such  payment. 

By  the  will,  the  testator,  in  effect,  gives  the  interest  of  the 
whole  fund  to  the  children  and  grandchildren,  whom  he  names, 
for  life,  subject  to  the  gift  of  one-third  of  it  to  his  wife  during 
her  widowhood.  He  provides  that  the  shares  may  be  increased 
by  the  death  of  any  without  leaving  lawful  issue  surviving  (and, 
in  fact,  they  were  so  increased  from  twenty-fifths  to  sixteenths), 
and  that  in  the  case  of  the  death  of  any  leaving  lawful  issue  of 
age,  the  issue  shall  have  that  share  of  the  principal  to  the  inter- 
est of  which  the  parent  was  entitled.  He  expressly  directs 
the  executors,  on  the  death  of  any,  leaving  such  issue,  to 
pay  over  such  share  of  principal  to  such  issue.  Mrs.  Foster's 
interest  in  three-sixteenths  of  the  whole  fund,  vested  in  her  on 
her  mother's  death,  subject  to  the  widow's  right  to  the  interest 
of  one-third  of  it.  That  right  has  been  extinguished  by  the 
widow's  release.  Neither  Mrs.  Foster  nor  the  widow  excepts. 
It  is  urged,  on  the  part  of  the  exceptants,  that  it  was  the  testa- 
tor's design  to  keep  the  fund  undistributed  until  the  death  of  the 
widow,  and  that  to  make  any  distribution  of  it  before  that  time 
would  be  unjust  to  the  widow  and  the  parties  in  interest  not 
receiving  their  shares,  because  the  former  is  entitled  to  one-third 
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of  the  interest  of  the  whole  fund,  and  not  to  the  interest  of  one- 
third  of  the  fund,  and  she  and  they  are  entitled  to  have  the 
whole  fund  kept  intact  until  her  death,  in  order  that  loss  occur- 
ring to  the  fund  from  depreciation  or  mismanagement  may  be 
borne  proportionately  by  all  the  parties  interested.  I  see  no 
evidence  in  the  will  of  an  intention  on  the  part  of  the  testator 
that  the  whole  fund  shall  be  kept  undistributed  until  the  widow's 
death.  He  certainly  has  not  specifically  declared  it,  but,  on  the 
other  hand,  he  expressly  provides  that,  on  the  death  of  any  of 
the  children  or  grandchildren  leaving  issue  of  the  age  of  twenty- 
one  years,  the  executors  shall  pay  over  the  decedent's  share 
of  the  principal.  Had  he  intended  that  there  siiould  be  no  dis- 
tribution until  after  his  wife's  death,  it  is  reasonable  to  suppose 
that  he  would  have  guarded  against  it  in  connection  with  the 
provision  just  referred  to.  There  is  no  ground  for  such  con- 
struction. The  suggestion  that  it  is  necessary  to  the  equitable 
administration  and  distribution  of  the  fund,  in  view  of  possible 
loss,  that  it  should  be  kept  intact  until  the  widow's  death,  is  not 
entitled  to  weight.  Wetmore  v.  Zabriskie,  ^  Stew.  Eq.  6^. 
The  decree  of  the  orphans  court  will  be  reversed,  with  costs. 


Abbaham  Mandeyille  et  al.,  appellants^ 


V. 


Jane  Pabker  et  al.,  respondents. 


Mr,  A.  W.  Belly  for  appellants. 
Mr,  A.  lfi&,  for  respondents. 
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The  Okdinaby. 

The  decree  of  the  orphans  court  in  this  case  was  affirmed.  I 
do  not  r^ard  the  case  as  one  in  which  it  would  be  proper  to 
order  the  appellants'  expenses  of  the  appeal  paid  oat  of  the 
estate. 


Ank  Luse,  appellant, 

r. 

Andrew  Barick,  surviving  executor,  respondent. 

An  order  allowing  executors  $500,  for  servioes  rendered  the  estate,  was- 
made  by  the  orphans  court  in  January,  1880.  The  surviving  executor  filed 
his  account  in  June,  1880,  and  prayed  allowance  for  the  $500,  and  also  ior 
$50  paid  by  him  to  the  cestui  que  tt-usij  out  of  $250  of  the  principal  which 
had  been  paid  in.  To  this  account  the  cestui  que  trust  excepted,  because  the 
allowance  of  the  $500  was  excessive,  and  also  excepted  "to  the  money  col- 
lected on  the  principal  of  said  estate."  Both  exceptions  were  disallowed, 
and  on  appeal — Held, 

(1)  That  the  appeal  from  the  allowance  of  the  June  account  did  not  bring 
up  for  review  the  allowance  of  the  $500  under  the  January  order. 

(2)  That  whether  the  executor  was  chargeable  with  interest  on  the  $200  of 
the  principal  remaining  in  his  hands,  could  not  be  considered,  because  no- 
exception  on  that  ground  was  taken  below. 


Appeal  from  decree  of  orphans  court  of  Somerset  county. 

Mr.  W.  W.  Anderacmy  Mr.  Gfilhooly  and  Mr.  J.  J.  Bergm,  for 
appellant. 

Mr.  J.  D.  Bartine,  for  respondent. 

The  Ordinary. 

George  Luse,  by  his  will,  directed  his  executors  to  pay  to  his- 
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wife  $300  for  each  ye&r,  and  at  that  rate  for  any  fraction  of  a 
year,  between  the  time  of  his  death  and  the  passing  of  their 
final  account,  for  the  support  of  herself  and  family,  and  he 
directed  them  to  invest  the  net  balance  of  his  estate  and  pay  her 
the  interest  annually  so  long  as  she  should  remain  his  widow. 
And  he  authorized  them,  in  case  they  should  think  the  interest 
insufficient  for  her  proper  maintenance,  to  pay  her  from  time  to 
time  so  much  of  the  principal  as  they  might  deem  pro^^er.     The 
executors,  Cornelius  W.  Schomp  and  Andrew  Rarick,  settled 
their  final  account  January  12th,  1861.     By  it,  it  appeared  that 
they  were  chargeable  with  a  balance  of  $8,893.82.     Commis- 
sions ($693.82)  were  allowed  them  on  that  account.     They  ap- 
pear to  have  duly  invested  the  money  (part  of  it,  in  a  house  and 
lot  for  the  widow),  and  to  have  paid  over  to  her  the  interest  and 
some  of  the  principal.     In  1872,  Schomp  died,  and  Rarick  con- 
tinaed,  as  he  still  does,  to  execute  the  trust  alone.     Previous  to 
Janaary  23d,  1880  (but  at  what  particular  time  does  not  appear), 
application  was  made  to  the  orphans  court,  by  Rarick,  as  surviv- 
ing executor,  for  an  allowance  of  commissions,  and  on  that  date 
an  order  was  made,  by  which,  after  reciting  that  it  appeared  that 
from  1861  to  1872  the  executors  had  jointly  administered  the 
estate ;  that  in  the  latter  year,  Schomp  died ;  that  since  that 
event,  Rarick  had  had  sole  charge  of  the  estate ;  that  neither  of 
them  had  receivt^d  any  commissions  or  allowances  for  those  ser- 
vices, and  that  it  had  been  made  to  appear  to  the  court  what 
amount  of  money  had  come  to  their  hands  and  been  paid  her  by 
them,  it  was  ordered  that  the  executors  be  allowed  $500  as  and 
for  their  commissions  from  the  time  of  their  appointment  until 
the  1st  day  of  April,  1879,  and  that  the  amount  l)e  retained  out 
of  the  interest  of  the  investments  of  the  estate,  and  be  divided 
between  Rarick  and  the  personal  representatives  of  Schomp  pro- 
portionately, accordingto  the  timeof  service  of  each  executor.    That 
order  has  been  brought  up  in  the  transcript,  but  it  was  not  appealed 
from.    In  June,  1880,  Rarick  filed  his  account  of  the  dealings 
of  the  executors  with  the  estate  up  to  that  time,  and  in  it  he  prayed 
allowance  for  the  $500  as  commissions  allowed  by  the  order  of 
January  23d,  1880.     He  also  reported  that  $250  had  been  paid 
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in  on  the  principal  in  January,  1879,  of  which  he  had  paid  the 
widow  $50^  for  which  latter  sum  he  prayed  allowance.  To  that 
account  the  widow  excepted  as  follows:  "First,  to  item  of 
$500,  for  commissions  in  said  account,  as  excessive.'^  '' Second, 
to  the  item  of  $250  collected  on  the  principal  of  said  estate.'' 
The  court  having  heard  the  exceptions  decreed,  August  24th, 
1880,  that  the  account  be  allowed  as  stated  and  reported,  and 
that  "  the  legal  commissions,  by  tlie  consent  of  both  parties 
allowed  the  surviving  executor,  be  taken  from  the  principal  fund 
of  the  estate."  The  widow  appealed  from  so  much  of  that 
decree  as  ordered  the  payment  of  the  commissions,  and  also  from 
so  much  as  allowed  the  deduction  of  $250  from  the  principal 
fund  of  the  estate  without  the  allowance  of  interest  therein. 

The  order  of  January  23d,  1880,  was  not  appealed  from,  as 
before  stated,  and  though  it  has  come  up  in  the  transcript,  it 
does  not  appear,  except  from  its  title  and  recital,  and  a  recital  in 
the  decree  appealed  from,  under  what  circumstances  it  was  made. 
It  appears,  from  a  recital  in  the  decree  appealed  from,  that  it 
was  not  only  made  on  notice,  but  by  consent  of  the  parties ;  for 
that  decree  refers  to  the  commissions  as  having  been  allowed  to 
the  surviving  executor  "  by  consent  of  both  parties."  The  allow- 
ance made  by  the  order  of  January  ap[)ears  not  only  to  have 
been  of  a  gross  sum,  but  also  for  services  which  had  already 
been  paid  for  in  the  allowance  of  commissions  in  the  account  of 
1861,  for  it  gives  the  $500  for  services  from  the  "  time  of  the 
appointment"  of  the  executors  to  April  1st,  1879.  They  had, 
in  fact,  received  no  compensation  for  their  services  from  the 
time  of  passing  their  account  in  1861.  The  inventory  was  filed 
in  March,  1859.  Inasmuch  as  the  order  was  not  appealed  from, 
however,  it  is  not  before  me  for  review,  unless  brought  here  by 
mere  force  of  the  appeal  from  the  decree  of  August.  That  de- 
cree allowed  the  account,  with  the  commissions,  as  having  been 
fixed  by  the  previous  order  of  January.  The  appellant,  who  bad 
not  appealed  from,  nor,  as  far  as  appears,  before  that  time,  dis- 
sented from,  the  order  of  January,  excepted  to  the  allowance  as 
excessive.  If  that  order  was  made  "  with  the  consent  of  all 
the  parties,"  the  exception  was  properly  overruled,  and  in  the 
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absence  of  all  knowledge  of  the  circamstanoes  under  which  it 
was  made,  except  the  statement  just  quoted  from  the  decree  ap- 
pealed from,  it  must  stand.  Nor  is  the  allowance  so  excessive 
as  of  itself  to  demand  condemnation.  From  1861  to  1879,  a 
period  of  eighteen  years,  the  executors  had,  as  trustees,  invested 
the  sum  of  about  $9,000 ;  about  $2,000  of  it  in  a  dwelling-house 
for  the  widow  (they  appear  to  have  bought  the  lot  and  built  a 
house  and  barn  on  it),  and  paid  over  to  the  widow  the  interest 
r^ularly,  and  without  any  loss  .whatever.  It  appears,  on  the 
other  hand,  that  the  investments,  except  the  house  and  lot,  are 
all  on  bond  and  mortgage,  and  that  they  are  but  three  in  num- 
ber. One  of  them,  $2,750,  has  stood  since  1863;  another, 
$1,750,  since  1864;  and  the  other,  $2,433,  since  1868.  So  that 
the  executors  have  had  but  little  trouble  in  making  the  invest- 
ments. But  the  matter  is  not  before  me  for  review.  The  appeal 
from  the  decree  allowing  the  account  does  not  operate  as  an 
appeal  from  the  order  of  January. 

The  other  ground  of  appeal  is,  that  the  court  did  not  charge 
Rarick  with  interest  on  $200  of  the  sura  of  $250,  received  by  him 
January  6th,  1879.  The  $250  appear,  by  the  account,  to  have 
been  paid  in  on  the  principal  of  the  trust  fund.  Rarick  paid 
$50  of  it  to  the  widow.  It  does  not  appear  that  he  invested  it 
before  he  filed  his  account,  or  that  he  had  any  opportunity  to  do 
80,  or  that  he  made  use  of  it  himself.  There  is  no  evidence 
whatever  on  the  subject.  There  does  not  appear  to  be  any 
ground  for  charging  him  with  interest  upon  it.  But  further, 
the  exception  was  not  made  on  this  ground.  It  is  simply  an 
exception  "to  the  item  of  $250,  collected  on  the  principal  of 
said  estate."  What  the  ground  of  objection  is,  cannot  be  gath- 
ered from  the  exception.  It  is  fair  to  say  that  the  objection,  on 
the  score  of  interest,  which  is  made  a  ground  of  appeal,  was  not 
a  ground  of  exception  in  the  orphans  court.  It  cannot,  there- 
fore, be  entertained  here.     Tnmmer  v.  Adams,  3  C.  E.  Gr.  505. 

The  decree  appealed  from  will  be  affirmed,  with  costs. 


216  PREROGATIVE  COURT.  [34  Eq. 


Smith  V.  Pettigrew. 


M06ES  P.  Smith,  appellant, 


V. 


Oliver  Pettigrew,  respondent. 

In  1861,  under  the  directions  of  a  will,  A  and  B,  the  ezecutoiis  thereof, 
invested  |>4,000  in  a  mortgage,  to  pay  the  interest  to  C  until  Cs  son  arrived 
at  twentj-one,  and  then  to  pay  the  principal  to  him.  The  mortgage  was  taken 
in  the  name  of  both  the  executors.  A  borrowed  moneys  at  varioos  times 
afterwards  of  the  mortgagor,  on  his  own  account,  and,  in  September,  1875, 
credited  the  mortgagor,  on  the  mortgage,  with  $1,000,  on  account  of  those 
borrowed  moneys.  In  February,  1878,  B  ascertained  these  facts,  and  inquired 
of  A  in  regard  to  them,  but  took  no  further  steps.  Cb  son  attained  his 
majority  in  October,  1878.— ife^  that  B  was  liable  for  the  $1,000,  A  beiog 
insolvent ;  and  that  it  was  no  ground  of  relief  that  the  mortgage  had,  for  con- 
venience  in  collecting  the  interest,  been  left  in  A'r  hands,  or  that  A's  mal- 
feasance had  not  been  discovered  until  two  vears  thereafter,  and  that  A  was 
said  to  have  been  then  insolvent,  or  that  A  had  voluntarily  accounted  alone 
in  the  orphans  court,  in  1875,  for  his  administration  of  the  fund,  B  having 
omitted  to  take  the  steps  precautionary  and  protective  which  he  might  have 
taken  in  behalf  of  the  trust  estate  in  the  premises. 


On  appeal  from  order  of  Essex  orphans  court. 
M7\  William  B,  Gruild,  jun.,  for  appellant. 
Mr,  F.  A.  Johnson,  for  respondent. 

The  Ordinary. 

David  Jones,  deceased,  by  his  will,  among  other  things,  di- 
rected that  $4,000  of  his  estate  be  invested  by  his  executors 
(Samuel  M.  Bailey  and  Moses  P.  Smith),  and  the  interest  paid 
to  his  granddaughter,  Mrs.  Pettigrew,  until  her  son  Oliver 
should  have  become  of  age,  when  the  fund  was  to  be  paid  to 
him.     The  executors  raised  the  money  in  1861  from  the  sale  of 
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the  testator's  real  estate,  and  it  was  invested  upon  a  purchase* 
money  mortgage  for  the  amount  given  to  them  as  executors  in 
the  sale. 

On  October  4th,  1878,  Oliver  became  of  age.  In  September, 
1875,  Bailey  borrowed  money,  in  several  loans,  on  his  own  ac- 
count, from  the  mortgagor.  The  last  loan  was  for  about  $500. 
On  the  day  the  last-mentioned  money  was  obtained,  he,  in  pay- 
ment of  his  debt  to  the  mortgagor  for  borrowed  money  and  in- 
terest thereon,  receipted  on  the  bond  for  $1,000  of  the  principal. 
This  was  done  at  the  request  of  the  mortgagor,  and  it  is  not  im- 
probable that  he  lent  Bailey  the  money  on  that  day  on  the  j^ree- 
ment  that,  in  consideration  of  his  doing  so,  he  was  to  have  the 
credit  on  the  bond.  Smith  did  not  ascertain  that  the  credit  had 
been  put  on  the  bond  until  February,  1878.  He  then  spoke  to 
Bailey  on  the  subject,  and  asked  him  where  he  liad  invested  the 
money.  Bailey  refused  to  tell  him,  and  said  that  it  would  be 
forthcoming  when  the  time  should  come  for  paying  it  over  to 
Oliver.  Smith  never  took  any  action  on  the  subject  until  Oliver 
became  of  age,  and  tlien  only  interested  himself  in  assigning  the 
mortgage  to  him.  The  orphans  court,  on  petition  of  Oliver, 
ordered  tjie  executors  to  pay  Oliver  the  $1,000,  and  interest  and 
costs.  From  that  order  Smith  appealed.  He  insists  that  he  is 
not  liable,  inasmuch  as  the  bond  and  mortgage  were  left  in 
Bailey's  hands,  in  order  that  he  might  collect  the  interest  and 
pay  it  over  to  Mrs.  Pettigrew,  who  lived  iu  the  same  village 
(Millburn)  in  which  he  and  the  mortgagor  resided,  and  he  him- 
self was  not  aware  of  the  misconduct  of  Bailey  in  receipting 
for  the  $1,000  until  over  two  years  after  it  occurred ;  and,  as  he 
insists,  Bailey  was,  when  he  became  aware  of  it,  insolvent,  and 
ever  since  has  so  remained,  and  also  seeing  that  Bailey,  in  1875, 
accounted  alone  and  as  trustee  in  the  Rssex  orphans  court,  for 
the  trust  fund  and  his  administration  thereof. 

The  bond  and  mortgage  were,  as  before  stated,  given  to  both 
executors  in  1861.  They  accounted  jointly  for  the  estate,  and 
by  their  acisount  as  settled  a  balance  of  $7,394.55  was  in  their 
hands.  Of  this  money,  Bailey  paid  to  Mrs.  Pettigrew  $3,394.55, 
pursuant  to  the  directions  of  the  will,  and  the  $4,000  were  then 
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invested  on  the  purchase-moDey  mortgage,  as  before  mentioned. 
They  were  both,  under  the  circumstances,  responsible  for  the 
$4,000  {Laroe  v.  Douglass,  2  Beas.  308),  and  the  fact  that 
Bailey  subsequently  filed  his  account  as  trustee  of  the  fund  doe» 
not  relieve  Smith  from  liability.  Bailey's  relation  to  the  fund 
had  not  been  changed  by  any  judicial  proceeding,  and  Oliver 
was  within  the  age  of  consent.  Smith  lived  but  a  very  short 
distance — a  few  minutes'  ride  by  the  railroad — from  Millburo. 
He  does  not  appear  to  have  made  any  inquiry  about  the  fund 
from  1861  until,  in  1878,  he  learned  that  Bailey  had  receipted 
for  $1,000  of  it,  and  then  it  was  at  Oliver's  request  that  he  made 
inquiry  of  Bailey  on  the  subject.  Oliver  requested  him  to  ask 
Bailey  how  he  had  invested  it,  and  he  did  so.  When  Bailey 
refused  to  tell  him,  he  took  no  action  whatever  to  compel  au 
account. 

It  is  the  duty  of  one  trustee  to  protect  the  trust  estate  from 
any  misfeasance  by  his  co-trustee,  upon  being  made  aware  of  the 
intended  act,  by  obtaining  an  injunction  against  him  ;  and  if  the 
wrongful  act  has  been  already  committed,  to  take  measures,  by 
suit  or  otherwise,  to  compel  the  restitution  of  the  property  and 
its  application  in  the  manner  required  by  the  trust.  ^  Hill  on 
Trustees  *314, ;  Ferry  on  Trusts  §  4,17 ;  Laroe  v.  Douglassy  -2 
Beas.  308;  Crane  v.  Hearn,  11  C.  E.  Or.  378.  Smith  could 
and  ought  to  have  proceeded  against  Bailey  under  the  117th  and 
118th  sections  of  the  orphans  court  act.  It  by  no  means  appears 
that  if  he  had  taken  the  measures  which  he  might  have  taken  to 
compel  Bailey  to  make  restitution,  he  would  not  have  been  suc- 
cessful. Bailey  was  in  good  credit  when  Smith  discovered  that 
he  had  receipted  for  the  $1,000  on  the  mortgage,  and  he  con- 
tinued to  be  so,  and  regarded  himself  as  solvent,  for  some  months 
afterwards.  He  filed  a  petition  in  bankruptcy  in  1878,  but  it 
was  not  until  six  months  after  Smith  learned  that  he  had  re- 
ceived the  $1,000.  Smith  does  not  appear  to  have  inspected  the 
bond  and  mortgage,  while  they  were  in  the  hands  of  his  co-ex- 
ecutor, from  1861  to  1878,  and,  as  before  stated,  he  appears  to 
have  made  no  inquiry  about  them.  The  $1,000  were  receipted 
for  in  1875,  and  it  was  not  until  more  than  two  years  afterwards 
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that  he  learned  of  it,  and  then  it  was  not  by  any  inquiry,  but  by 
information  received  from  Oliver.  He  never  so  much  as  noti- 
fied the  obligor  in  the  bond  that  no  payment  of  principal  was  to 
be  made  without  his  express  consent,  but  trusted  implicitly  to 
Bailey.  Under  the  circumstances,  he  must  bear  the  conse- 
qnenoes.  There  is  no  error  in  the  order  appealed  from.  It 
will  be  affirmed,  with  costs. 


Stephen  O.  Smith,  executor,  appellant, 

V. 

Emma  L.  Burnet,  respondent. 

L  On  ezceptioDS  to  an  execntor's  account,  the  executor  is  not  a  oompetent 
witness,  wHen  he  offers  himseLf  as  a  witness  on  his  own  behalf,  to  testify  as  to 
anj  transactions  between  himself  and  his  testator. 

2.  Where  stock  stood  in  a  testator's  name  on  the  books  of  the  corporation, 
the  facts  that  the  certificate  is  found  in  the  execntor's  possession,  and  that  the 
testator  gave  him  a  power  of  attorney  to  receive  and  assign  any  scrip  or  divi- 
dend due  him  from  the  company,  are  not  conclusive  evidence  of  a  gift  of  the 
stock  to  the  executor. 


Appeal  from  decree  of  Essex  orphans  court. 
Mr,  J»  Frank  Fortj  for  appellant. 
Mr,  Oeorge  F.  Ihdik,  for  respondent. 

The  Ordinaby. 

The  question  presented  and  discussed  in  this  appeal  is,  whether 
the  appellant,  who  is  the  surviving  executor  of  his  father,  has 
established  his  title  (by  gift)  to  certain  insurance  company  stock 
which  his  father  owned,  and  which  at  his  death  still  stood  in  his 
name  on  the  books  of  the  company.     The  respondent  excepted 
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to  the  appellant's  account  as  executor^  because  he  had  not  chai^ 
himself  with  the  stock  and  the  dividends  thereon,  and  the 
orphans  court,  by  order  made  April  4th,  1881,  charged  him  there- 
with, and  refused  to  allow  him  commissions,  and  ordered  him  to 
pay  the  costs  of  the  exceptions,  undoubtedly  because  they  deemed 
his  conduct,  in  claiming  the  stock  as  his  individual  property, 
fraudulent.  They  also,  by  another  ordier  made  on  the  same  day, 
adjudged  that  he  had  abused  his  trust,  and  failed  to  perform  the 
duties  required  of  him  by  law  as  executor,  and  revoked  his  let- 
ters testamentary  and  appointed  anotlier  person  administrator 
with  the  will  annexed. 

The  court  below  refused  to  permit  the  appellant  to  testify  as 
to  the  transactions  between  him  and  the  testator  in  regard  to  the 
gift  of  the  stock,  or  as  to  any  statement  of  the  testator  on  the 
subject.  The  appellant's  counsel  urges  tliat  under  the  106th 
section  of  the  orphans  court  act,  the  appellant  was  admissible  as 
a  witness  in  his  own  behalf,  notwithstanding  the  prohibition  of 
the  third  section  of  the  act  concerning  evidence  and  the  proviso  of 
the  supplement  of  1880  to  that  act.  The  section  of  the  orphans 
court  act  referred  to  provides  that  the  court  to  whom  any  account 
is  reported  for  allowance,  or  the  auditors  or  masters  to  whom  an 
account  is  referred,  at  the  instance  of  any  party  interested  in  the 
account,  or  by  their  own  pro{)er  authority,  may  examine  the  ex- 
ecutor, administrator,  guardian  or  trustee  exhibiting  such  ac- 
count on  oath,  or  affirmation,  touching  the  truth  and  fairness  of 
the  account  or  any  part  or  item  thereof.  The  3d  section  of  the 
act  concerning  evidence  removes  the  disqualification  of  persons 
interested  in  suits  or  proceedings  at  law  or  in  equity,  from  being 
witnesses  therein,  except  where  the  opposite  party  is  prohibited 
by  any  legal  disability  from  being  sworn  as  a  witness,  or  either 
of  the  parties  sue  or  is  sued  in  a  representative  capacity,  except 
where  as  provided  in  the  next  section.  Th.at  section  provides 
that  a  party  to  a  suit  in  a  representative  capacity  may  be  ad- 
mitted as  a  witness  therein,  and  if  called  as  a  witness  in  his  own 
behalf,  and  admitted,  the  opposite  party  may,  in  like  manner,  be 
admitted  as  a  witness.  The  supplement  of  1880  (P.  L.  of  1880 
p.  52)  provides  that  in  all  civil  actions  in  any  court  of  law  or 
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quitj  of  this  state,  any  party  thereto  may  be  sworn  and  exam- 
ioed  as  a  witness,  notwithstanding  any  party  thereto  may  sue  or 
be  sued  in  a  representative  capacity,  provided  that  the  supple- 
ment shall  not  extend  so  as  to  permit  testimony  to  be  given  as 
to  any  transaction  with  or  statement  by  any  testator  or  intestate 
represented  in  the  suit.  The  above-mentioned  section  of  the 
orphans  court  act  did  not  qualify  the  fiduciaries  therein  named 
to  prove  their  ewn  demands  against  the  estates  in  their  hands 
(Pursel  V.  Pwrsdy  1  MeCart.  614,  6^5),  but  it  made  them  com- 
pellable to  testify  if  called  in  reference  to  their  accounts,  and 
made  it  the  duty  of  the  court  to  require  them  to  testify  at  the 
instance  of  any  other  ptuty  interested  in  the  account.  Davison 
V.  Davistmy  2  Harr,  169,  In  the  case  in  hand,  the  executor 
was  not  called  by  the  court  or  any  party  interested  in  the  account 
within  the  meaning  of  the  act,  but  offered  himself  as  a  witness 
in  his  own  behalf;  and  under  those  circumstances  he  was  not 
competent  to  testify  in  his  own  behalf  as  to  any  transaction  with 
or  statement  by  the  testator. 

On  the  merits  of  the  controversy,  as  proved  by  the  competent 
testimony,  the  decree  must  be  sustained.     The  proof  is,  that  up 
to  about  the  1st  of  January,  1875,  the  testator  (who  lived  and 
died  in  Newark)  owned  the  stock  in  question,  which  was  stock 
of  the  Newark  Mutual  Fire  Insurance  Company.     He  died  on 
the  6th  of  March  of  that  year.     The  stock  stood  on  the  books 
of  the  company  in  his  name  up  to  the  1st  day  of  April  follow- 
ing, when    the    executor    transferred    it    to    himself  individ- 
ually.    Louisa  B.  Biker  testifies  that  before  the  first  of  the 
month  of  January,  1875,  and  while  the  appellant  was  absent 
from  the  state,  the  testator,  taking  the  scrip  out  of  the  box  in 
which  he  kept  it  with  his  other  valuable  papers,  told  her  that  he 
was  going  to  give  that  scrip  to  his  son  Stephen.     She  further 
says  that  the  1st  of  January,  after  Stephen  had  returned,  the 
testator  told  her  that  he  had  given  that  scrip  to  Stephen,  and  she 
also  says  that  he  told  her  the  same  thing,  she  thinks,  more  than 
once  before  he  died,  and  that  he  said  that  Mr.  Henry,  the  secre- 
tary of  the  company,  "  would  see  about  transferring  the  stock 
to  Stephen."     On  the  7th  of  January,  the  testator  signed  and 
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delivered  to  Stephen  a  writing  by  which  he  appointed  Stephen  his 
attorney  to  receive  and  assign  any  scrip  or  dividends  due  or  be- 
longing to  him  in  the  company^  and  to  receive  the  interest 
thereon.  Stephen  did  not  transfer  the  stock  under  this  power, 
but  on  the  day  of  its  date  drew,  as  attorney  of  the  testator, 
a  dividend  of  (45.46,  of  which  (36.40  were  retained  by  the 
company  for  interest  due  on  a  mortgage  of  the  testator  held  by 
it,  and  the  remainder  was  paid  over  to  Stephen.  The  power 
was  such  a  one  as  was  usual  as  an  authority  for  merely  drawing 
dividends  by  an  attorney,  and  under  such  powers  the  company 
would  make  transfer  in  case  of  the  known  disability  of  the  stock- 
holder from  sickness.  But  in  other  cases,  a  different  paper  was 
required. 

There  is  no  proof  that  the  scrip  was  ever  delivered  to  Stephen. 
He  swears,  indeed,  that  he  had  possession  of  it  from  the  7th  or 
8th  of  January,  but  that  does  not  prove  delivery  to  him  in  pur- 
suance of  a  gift,  and  he  is  not  competent  to  prove  delivery.  The 
delivery  to  and  acceptance  of  the  scrip  by  him  is  a  most  mate- 
rial part  of  the  transaction.  ^  Ken£%  Com.  438  ;  Betta  v.  Fran- 
cisy  1  Vr.  16^.  Louisa  B.  Riker  testifies  that  she  thinks  she 
saw  the  scrip  in  the  testator's  box  through  January  and  Feb- 
ruary, 1876  (he  died  March  6th,  1875),  after  he  had  told  her 
that  he  had  given  it  to  Stephen.  The  power  of  attorney  before 
mentioned  did  not,  in  terms,  authorize  Stephen  to  transfer  the 
stock  to  himself.  It  only  authorized  him,  as  the  testator's  attor- 
ney, to  receive  and  assign  the  scrip  or  any  dividends  due  or  be- 
longing to  the  testator  in  the  company,  and  to  receive  the 
interest  thereon.  It  did  not  in  itself  indicate  an  intention  on  tlie 
part  of  the  testator  to  give  the  scrip  to  Stephen,  or  to  part  with 
the  property.  Had  Stephen  under  it  transferred  the  stock  to 
himself,  he  would  have  been  liable  to  account  for  it  unless  he 
could  have  shown,  aliunde,  a  right  to  do  so  for  his  own  benefit. 
It  therefore  is  not  evidence  that  the  testator  had  given  the  stock 
to  him.  The  fact  that  he  did  not  transfer  the  stock  to  himself 
under  it,  but  drew  the  dividend  as  attorney  in  fact  of  the  tes- 
tator, and  applied  part  of  it  to  the  payment  of  the  testator's  debt 
to  the  company,  is  an  important  and  significant  circumstance 
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also.  His  claim  to  the  stocky  then,  rests  upon  the  testimony  of 
Louisa  B.  Eiker,  that  the  testator  declared  that  he  intended  to 
give  the  stock  to  him,  and  afterwards,  that  he  had  given  it  to 
him.  This,  of  itself,  is  not  enough  to  support  the  claim  of  a 
gift  inter  vivos.  For  aught  that  appears,  he  may  have  changed 
his  mind  before  his  death.  Until  delivery  and  acceptance,  there 
is  locus  penitentice  in  such  cases. 

And,  according  to  the  testimony,  notwithstanding  these 
declarations,  the  testator  kept  possession  of  the  scrip  and  never 
did  any  act  from  which  the  conclusion  can  be  drawn  that  he  in 
faet  delivered  it  to  Stephen,  or  assigned  the  stock  to  him  legally 
or  equitably. 

The  decree  appealed  from  will  be  affirmed,  with  costs. 


In  the  matter  of  the  account  of  John  Wolfe,  administrator 
pendente  lite  of  the  estate  of  Joseph  L.  Lewis,  deceased. 

The  provisioiiB  of  the  statate  on  the  subject  of  commiBsions  of  administra- 
tors, executors  &c.,  and  the  duty  of  the  court  thereunder,  considered.  The 
fees  of  the  administrator  of  a  very  large  es  tate  fixed  and  the  reasons  stated. 
Allowance  for  the  compensation  of  an  accountant  employed  by  the  adminis- 
trator to  keep  and  make  op  his  account,  refused. 


Mi\  jB.  Gilchrist  and  Mr.  O.  Parhery  for  the  administrator. 
Mr,  A,  Q.  Keasbey,  for  the  United  States,  principal  legatee. 
Mr.  Russell,  of  New  York,  for  contestants  of  will. 

The  Obdinary. 

The  subject  of  the  allowance  to  be  made  to  the  administrator 
pendente  lite  of  Joseph  L.  Lewis,  deceased,  for  commissions, 
counsel  fees  to  his  counsel,  and  compensation  to  the  accountant 
employed  by  him,  is  presented  after  full  debate.     The  adminis-- 
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trator  was  appoiuted  March  31st,  1877,  and  the  will  having 
been  admitted  to  probate,  he  turned  over  the  estate  to  the  execu- 
tors (of  whom  he  is  one)  in  or  about  June,  1880.  The  inventory 
amounted  to  $1,018,669.70,  and  the  increase  was  $352,373.81. 
He  claims  that  he  is  entitled  to  commissions  to  the  amount  of 
$27,805.38,  or,  if  not  to  so  much,  at  least  to  the  amount  of  $27,- 
180.50.  The  former  sum  is  the  amount  to  which  he  would  be 
entitled  at  the  rate  which  appears  to  have  been  allowed  by  this 
court  to  the  administrator  pendente  lite  of  Henry  Vanderveer, 
deceased.  The  latter  sum  is  the  amount  to  which  he  would  be 
entitled  if  the  allowance  be  made  up  to  the  limit  fixed  by  the 
110th  section  of  the  orphans  court  act  {Rev,  776),  He  claims, 
also,  $2,500  counsel  fees  for  one  of  his  counsel,  and  $5,000  for 
the  other,  for  services  and  advice  rendered  and  given  to  him  in 
his  administration.  He  also  asks  allowance  for  an  accountant's 
bill  of  from  $500  to  $800,  for  services  reildered  in  making  up 
his  account. 

First,  as  to  the  amount  of  allowance  to  be  made  for  commis- 
sions. The  orphans  court  act  (§  110)  provides  that  on  the  settle- 
ment of  the  accounts  of  executors,  administrators,  guardians  or 
trustees,  under  a  will,  their  commissions  over  and  above  their 
actual  expenses,  shall  not  exceed  the  following  rates  :  On  all 
sums  not  exceeding  $1,000,  seven  per  centum;  if  over  $1,000^ 
and  not  exceeding  $5,000,  four  per  centum  on  such  excess ;  if 
over  $5,000,  and  not  exceeding  $10,000,  three  per  centum  on 
such  excess ;  and  if  over  $10,000,  two  per  centum  on  such  excess ; 
provided  that  the  commissions  of  executors  and  administrators,  in 
any  estate  where  the  receipts  exceed  the  sum  of  $50,000,  shall  be 
determined  by  the  orphans  court  on  the  final  settlement  of  their 
accounts,  according  to  the  actual  services  rendered,  not  exceeding 
five  per  centum  on  all  sums  which  come  into  their  hands.  By 
the  next  preceding  section  it  is  provided  that  the  allowance  of 
commissions  to  executors,  administrators,  guardians  or  trustees 
shall  be  made  with  reference  to  their  actual  pains,  trouble  and 
fisk  in  settling  such  estate,  rather  than  in  respect  to  the  quantum 
of  estate.  The  allowance  of  commissions,  it  will  be  seen,  while 
it  is  in  the  discretion  of  the  court,  is  subject  to  oertain  positive 
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limitations^  which  caonot  be  exceeded,  and  also  to  certain  ad- 
monitory provisions,  by  which  the  legislature  intended  still  fur- 
ther to  circumscribe  the  exercise  of  the  discretion.  It  is  pro- 
vided that  the  amount  to  be  allowed  shall  not  exceed  certain 
rates,  and  also  that,  in  the  exercise  of  the  discretion,  regard  is  to 
be  had  to  what  are  the  true  grounds  of  compensation,  trouble, 
risk  and  actual  pains,  rather  than  to  the  size  of  the  astate. 
Courts  are  thus,  as  well  as  by  the  requirements  of  the  due  ad- 
ministration of  justice,  admonished  that  the  mere  fact  that  an 
estate  is  large,  is  not  of  itself  a  sufficient  warrant  for  a  large 
allowance  to  those  to  whom  the  law  may  have  committed  it  for 
protection  and  management ;  but  they  are  to  have  regard  rather 
to  the  other  more  appropriate  considerations — actual  pains,  trouble 
and  risk.  At  the  same  time,  it  is  equally  due  to  the  proper  ad- 
ministration of  justice,  and  therefore  to  the  interests  of  society, 
that  the  remuneration  should  not  be  so  meagre  and  unsatisfactory 
as  to  induce  such  as  can  render  valuable  services  in  the  manage- 
ment of  such  trusts,  and  whose  acceptance  thereof  is  to  be  de- 
sired, to  refuse  to  assume  the  care  and  responsibility.  All  such, 
however,  should  be  satisfied  with  reasonable  compensation.  In 
fixing  such  compensation,  the  size  of  the  estate,  where  there  is 
responsibility  for  its  protection,  will,  of  course,  not  be  left  out  of 
the  account.  So,  too,  where  an  administrator  is  required  to  give 
bond  in  a  large  sum,  that  fact  should  enter  into  consideration. 
In  the  case  in  hand,  however,  it  was  deemed  to  be  impracticable 
to  obtain  a  proper  person  to  administer  who  would  give  a  bond 
with  the  security  required  by  law,  in  an  adequate  penalty.  The 
applicant  for  letters  was,  as  before  stated,  one  of  the  executors 
named  in  the  will.  On  the  probate  of  the  will,  he,  with  his  co- 
execntor,  would  be  entitled  to  the  possession  of  the  entire  estate, 
without  security.  The  ordinary  deemed  him,  in  all  respects,  a 
proper  pei-son  to  be  appointed,  but  he  was  unable  to  give  bond 
in  conformity  with  the  statutory  requirement.  The  ordinary, 
therefore,  in  order  to  secure  the  estate  and  to  justify  the  accept- 
ance of  such  a  bond  as  he  could  give,  directed  that  the  personal 
estate,  which  consisted  of  securities,  all  of  which,  with  perhaps 
a  comparatively  insignificant  exception,  were  government  bonds 
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and  stocks,  be  placed  on  special  deposit  in  the  safe  deposit  of  the 
Newark  Savings  Institution,  under  the  control  of  the  ordinary, 
and  permitted  the  administrator  to  enter  on  the  duties  of  his 
office  on  giving  a  bond  in  the  sum  of  $100,000  only. 

The  amount  of  compensation  to  be  allowed  will  therefore  not 
be  materially  affected  by  ronsideratious  flowing  from  the  neces- 
sity of  finding  security  h»  a  large  amount.  By  the  means 
adopted  as  before  mentin::  d,  to  obviate  the  difficulty  created  by 
the  inability  to  obtain  a  pioper  person  to  administer  who  could 
give  an  adequate  bond,  the  administrator  was,  to  a  very  great 
extent  relieved  from  risk  in  the  keeping  of  the  estate.  And  for 
80  large  an  estate  the  actual  trouble  and  pains  required  in  manag- 
ing it  were  comparatively  small.  Of  the  government  securities, 
over  $38,000  were  redeemed  by  the  United  States  in  June,  1877, 
over  114,000  in  October,  1878,  and  $95,000  in  March,  1879. 
Of  the  stocks,  there  were  three  thousand  six  hundred  shares  of 
the  New  York  Central  and  Hudson  River  Railroad  Company ; 
four  thousand  and  fourteen  of  the  Delaware  and  Hudson  Canal 
Company,  and  seven  hundred  and  ninety-six  of  the  New  York 
Gas  Light  Company.  Of  these  stocks,  the  whole  of  the  New 
York  Central  and  Hudson  River  Railroad  Company  stock  was 
sold  February  21st,  1879;  the  whole  of  the  Delaware  and  Hud- 
son Canal  Company  stock  and  the  shares  of  the  New  York  Gas 
Light  Company  were  sold  March  18th,  1879.  There  were  also 
certificates  of  deposit  of  the  United  States  Trust  Company  to  the 
amount  of  about  $86,000.  All  those  stocks  were  sold  under  the 
order  of  the  court,  and  all  the  investments  of  the  estate  were 
made  by  like  order,  in  government  securities  The  administra- 
tor collected  about  $28,000  of  interest  on  the  coupons  of  the 
government  bonds,  and  he  received  a  large  sum  for  dividends 
&c.  It  will  be  seen  that  he  had  none  of  the  risk  of  investment 
and  but  little  risk  of  safe  keeping.  In  fixing  the  compensa- 
tion, not  much  aid  is  to  be  derived  from  precedent.  The  allow- 
ance in  each  case  must  depend  on  the  circumstances.  The  rate 
which  appears  to  have  been  adopted  in  the  Vanderveer  case  will 
furnish  but  little  guide  to  what  should  be  granted  in  this.  In 
that  case,  the  rate  was,  as  before  stated,  one  per  cent,  on  the 
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amount  of  the  inventory,  and  five  per  cent,  on  the  increase.  I 
see  no  reason  for  making  any  such  distinction  in  this  case. 
Moreover,  the  great  difference  between  the  amount  of  the  Van- 
derveer  estate  (about  $300,000)  and  the  amount  of  this  (over 
$1,300,000)  is  to  be  taken  into  account.  I  am  of  opinion  that 
one  per  cent,  on  the  whole  amount  of  the  estate  will  be  ample 
remuneration  to  the  administrator  for  all  his  trouble,  pains  and 
risk  in  the  entire  matter.  No  allowance  will  be  made  for  the 
compensation  of  the  accountant.  The  administrator's  fees  must 
be  presumed  to  cover  his  trouble  and  expenditure  in  making  up 
his  account.  Nor  is  there  anything  in  the  case  to  justify  the 
allowance.  One  of  his  counsel,  Mr,  Parker,  will  be  allowed  for 
all  of  his  services  to  the  administrator,  including  those  rendered 
in  the  Benson  suit,  $1,000;  and  the  other,  Mr.  Gilchrist,  will 
be  allowed  $2,500,  in  full  for  all  services  and  advice  properly 
chargeable  against  the  estate.  He  appears  to  have  rendered 
some  services  to  the  administrator  which  are  not  chargeable 
against  the  estate,  but  which  should  be  paid  for  by  the  adminis- 
trator out  of  his  own  funds,  they  being  such  as  the  latter  was 
bound  to  render  for  the  compensation  which  his  commissions 
afforded.  The  register  of  this  court  has  no  claim  to  commis- 
sions, except  on  the  money  paid  into  court  and  deposited  by  the 
administrator  in  the  bank  of  the  Trenton  Banking  Company,  by 
order  and  in  the  name  of  the  ordinary.  He  is  obviously  entitled 
to  no  commissions  on  the  securities  or  the  proceeds  of  the  sale  or 
redemption  thereof.  But  he  should  be  compensated  for  his  ser- 
vices in  attending  upon  the  placing  the  securities  &c.  in  the  safe 
deposit,  and  the  delivery  and  return  thereof  from  time  to  time 
out  of  and  to  it.  For  all  his  services  in  connection  with  the 
property  of  the  estate,  he  will  be  allowed  $250  in  addition  to 
-bis  commissions  on  the  money  paid  into  court. 
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1.  T.  H.  made  a^eed  to  L.  H.,  in  1867,  which  was  recorded.  L.  H.  made 
a  deed  hack  to  T.  H.,  in  1868,  which  was  never  recorded.  T.a.  made  a 
mortgage  apon  the  same  property  to  B.,  in  1871,  which  was  recorded.  After- 
wards, L.'H.  made  a  second  deed,  purporting' to  convey  a^n  this  property  to 
T.^.,  in  1872. .  In  1874,  T.  H.  made  a  mortgage  to  W.  W.  P.— fleW,  that  the 
mortgage  to  WTW.  P.  was  a  superior  encumbrance,  the  last  mortgagee  having 
no  actual  notice  of  the  mortgage  to  B.,  or  the  deed  to  T.  H.,  made  in  1868. 

2.  Where  one  who  has  no  title  makes  a  mortgage,  which  is  recorded,  and 
flobsequently  acquires  title,  a  subsequent  purchaser  is  not  chargeable,  under 
oar  r^istry  acts,  with  constructive  notice  of  the  mortgage. 

3.  The  doctrine  of  title  by  an  estoppel  binding  the  second  mortgagee,  can- 
not be  invoked  in  this  case  by  B.,  inasmuch  as  T.  H.  already  had  title  when 
he  gave  the  mortgage  to  B.,  and  the  second  deed  to  T.  H.  was  nugatory 
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4.  T.  H.  was  in  possession  of  the  premises  before  he  made  his  deed  to  L. 
H.)  in  1867,  and  remained  in  possession  down  to  the  time  of  making  the 
mortgage  to  W.  W.  P.,  in  1874. — Heldj  that  his  possession  was  not  notice  to 
W.  W.  P.  of  the  title  of  T.  H.,  under  the  unrecorded  deed  of  1868,  so  as  to 
require  W.  W.  P.  to  search  against  the  acts  of  T.  H.  from  that  time. 

5.  When  a  vendor  remains  in  possession  after  making  his  deed,  a  pur- 
chaser  from  his  grantee  has  a  right  to  rely  upon  the  deed  of  the  vendor  in 
possession,  as  a  complete  answer  to  any  inquiry  which  his  possession  would 
suggest 

6.  The  possession  which  suggests  inquiry  to  a  purchaser,  and  is  notice  to 
him  of  the  possessor's  interest  in  the  land,  is  a  possession  existing  at  the  time 
of  the  purchase. 


This  is  an  appeal  from  an  order  advised  by  Vice-Chanoellor 
Van  Fleet  dismissing  a  cross-bill. 

It  is  a  decree  in  a  suit  originally  brought  by  Charles  Kirk- 
land, trustee  of  Catherine  A.  Mower,  to  foreclose  a  mortgage 
upon  forty  acres  of  land  in  Bergen  county,  made  by  Thomas 
Howland  and  wife  to  Catherine  F.  Dana,  and  by  her  assigned 
to  Kirkland. 

In  the  course  of  this  suit,  a  conflict  arose  as  to  the  relative 
positions  of  two  mortgages  upon  a  part  of  the  property  covered 
by  the  Kirkland  mortgage. 

One  of  these  mortgages  was  made  by  Howland  and  wife  upon 
six  acres  of  the  forty-acre  tract,  to  a  Mr.  Bailey,  who  assigned 
it  to  Bingham.  The  other  mortgage  was  made  by  Howland 
upon  five  and  a-half  acres  of  the  six  acres  aforesaid,  to  William 
Walter  Phelps.  The  original  suit  was  arrested  at  this  point  of 
its  progress,  until  Mr.  Bingham  could  file  his  cross-bill  to  deter- 
mine the  question  raised  as  to  the  priority  of  these  encumbrances. 
In  the  bill  so  filed  by  Mr.  Bingham,  he  prays  that  his  mortgage, 
as  to  the  execution  and  record  thereof,  may  be  decreed  to  be 
prior  in  time  to  the  mortgage  to  Mr.  Phelps,  and  that  the  com- 
plainant may  be  entitled  to  priority  of  payment  out  of  the  pro- 
ceeds from  the  sale  of  the  mortgaged  premises.  The  admitted 
facts  which  appear  in  the  cause,  and  upon  which  the  question  of 
the  relative  positions  of  these  instruments  rests,  are  as  follows : 

Howland,  who  subsequently  made  both  these  mortgages^  in 
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1867  made  a  deed  of  the  premises  afterwards  mortgaged  to  one 
Louisa  Hudson,  which  deed  was  duly  recorded. 

In  1868,  Louisa  Hudson  reconveyed  the  subsequently  mort- 
gaged premises  to  Howland,  but  this  deed  back  to  Howland  was 
never  recorded. 

In  July,  1871,  Howland,  having  never  recorded  this  deed 
back  to  him,  made  the  mortgage  now  held  by  Mr.  Bingham^ 
which  was  recorded  in  August,  1871. 

For  some  reason,  Louisa  .Hudson,  after  having  conveyed  back 
the  property  to  Howland  by  the  deed  of  1868,  which  was  not 
recorded,  made  a  second  deed,  in  August,  1872,  of  the  mort- 
gaged premises  to  Howland.  After  this,  in  May,  1874,  How- 
land made  the  mortgage  to  Mr.  Phelps. 

On  the  point  that  the  respondent's  mortgagors  are  estopped 
to  deny  their  own  title,  Mr,  8,  B,  Ransom  cited — 

2 Smith's  Lead.  Cas.  (5th  Am.  ed.)  581,  note;  Decker  v.  Caskey, 
2  Gr.  Ch.  U6;  KeUogg  v.  Wood,  ^  Paige  678. 

That  a  party  claiming  through  another  is  estopped  by  that 
which  estopped  that  other,  respecting  the  same  subject  matter. 
2  Smith's  Lead.  Cas.  {5th  Am.  ed.)  589,  note  ;  Taylor  v.  Needham, 
^  Taunt.  282  ;  Trivian  v.  Lawrence,  1  Salk.  276  ;  Rawlins's  Ca^se, 
4-  Coke  52 ;  Weale  v.  Loxcer,  Polexf.  61 ;  Fairbanks  et  al.  v. 
Williams,  7  GreenL  96;  Carter  v.  Chandron,21  Ala.  72 ;  Rigg 
v.  Cook,  4  Oilman  348 ;  Jannj^  v.  Aihens,  25  Vt.^6'j5 ;  White  \j._ 
Patten,  24  Pick.  324;  Johnson  v.  Watts,  1  Jones  [N.  C.)  228; 
Bank  of  Utica  v.  Messereau,  3  Barb.  Ch.  567 ;  Douglas  v.  Scott, 
5  Ohio  198  ;  Bailey  v.  Trustees  of  Lincoln  Academy,  12  Miss, 
177;  PhiUy  v.  Sanders  et  al.,  11  Ohio  {N.  S.)  490. 

That  possession  was  sufficient  notice  to  put  respondent  on  in- 
quiry. 4'  Kent's  Com.  179,  7th  ed.  and  notes ;  Tidtle  v.  Jack- 
son, 6  Wmd.  213,  226;  Wright  v.  Douglass,  10  Barb.  97; 
Troup  V.  Hurlbut,  10  Barb.  354^;  Merritt  v.  Northern  R.  R. 
Co.,  12  Barb.  605 ;  Fraze  v.  Weston,  1  Barb.  Ch.  220,  231 ; 
Colby  V.  Kenniston,  4-  ^»  H*  262  ;  Norcross  v.  Widgery,  2  Mass. 
508;  Eyres  v.  Dolphin,  2  Ball  &  B.  301;  McMahon  v.  Griff- 
ing,  3  Pick.  1^9  ;  Malpas  v.  Ackland,  3  Russ.  273 ;  Bdlington 
v.  Welch,  6  Binn.  129;  Davis  v.  Blunt,  6  Mass.  4S7 ;  Johns  v. 
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Norris,  12  C  E.  Gr.  J^So  ;  Hotoard  Ins.  Co.  v.  Haheyy  4  Scmij, 
S.  C.  573;  PendUUm  v.  Fay,  2  Paige  202. 

The  law  of  estop|>el  makes  mortgages  on  lands  acquired  after 
their  execution^  a  lien  on  said  lands,  and  he  was  just  as  much 
bound  to  search  for  such  liens  as  for  judgments.  WarhirUm  v. 
Meattox,  Morris  (lotoa)  367 ;  Jarvis  v.  Aikens,  25  VI.  6S5; 
While  V.  PaUen,  2 4,  Pick,  32^  ;  PhUly  v.  Sandys,  11  Ohio  {K 
S.)  490;  Tefft  v.  Mumon,  57  N.  Y.  97. 

Mr.  G.  H.  Coffey,  for  respondents. 

Bingham's  mortgage  is  not  a  lien,  because  Phelps  had  no  no- 
tice, actual  or  constructive.  1  Story  Eq.  Jur.  {4th  ed.)  396-4^^; 
Broum  v.  Volkeningj  64  N.  Y.  76. 

Bingham's  mortgage,  when  recorded,  was  not  a  conveyance,  and 
not  until  the  mortgagor  took  title  as  between  the  parties  and  not 
as  to  tliird  parties  till  they  had  notice,  actual  or  constructive. 
GilUg  V.  Maoss,  28  N.  Y.  213;  4  Kent  Comm.  2d  ed.  174; 
1  Story's  Eq.  Jur.  4O4  ;  Boyd  v.  Mundorf,  3  Stew.  Eq.  345- 

Phelps  had  a  right  to  rely  on  the  record  as  showing  the 
truth,  having  no  other  notice.     1  Story^s  Eq.  Jur.  4^3. 

A  mortgage  recorded  before  the  mortgagor  has  title  is  void, 
and  is  no  notice  to  subsequent  bona  fide  purchasers.  N.  Y.  life 
Ins.  Co.  V.  WhUe,  17  N.  Y.  469;  Cook  v.  Tiavis,  20  N.  Y. 
400 ;  1  Story's  Eq.  Jur.  396,  397 ;  Losey  v.  Simpson,  3  Stock. 
246 ;  Neligh  v.  Michenoi',  3  Slock.  534-5 ;  Laihrop  v.  Choten 
Savings  Bank,  3  Stew.  Eq.  126,  4  Stew.  Eq.  273. 

Mere  possession  not  visible  or  actual  is  not  a  requisite  notice. 
Cogswell  V.  Stout,  5  Stew.  Eq.  24O ;  Losey  v.  Simpson,  3  Stock 
246  ;  Laihrop  v.  Groten  Savings  Bank,  4  Stew.  Eq.  273  ;  Brown 
V.  Volkening,  64  N.  Y.  76;  Cooky.  Travis, 20 N.  Y.4OO;  Page 
v.  Waring,  76  N.  Y.  463;  Teffl  v.  Munson,  57  N.  Y.  97. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

The  question  which  presses  for  solution  is  relative  to  the  con- 
struction of  our  registry  acts  in  regard  to  their  effect  upon  the 
rights  of  these  two  mortgagees. 
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The  mortgagor,  after  making  a  deed  from  himself  to  Hudson, 
which  was  recorded,  and  after  receiving  a  deed  back  to  himself, 
which  was  not  recorded,  gave  the  Bingham  mortgage,  which  was 
recorded. 

After  this,  he  took  a  second  deed  from  Hudson  of  the  mort- 
gaged property,  and  afterwards  gave  the  mortgage  to  Phelps. 

It  is  apparent  that  at  the  time  when  Bingham  took  his  mort- 
gage, the  records  would  have  disclosed  to  a  searcher  that  How- 
land,  who  made  it,  had  parted  with  his  title  in  the  premises  in 
1867,  and  no  deed  back  to  him  would  have  appeared. 

So  far  as  Mr.  Phelps  knew,  no  title  had  been  reconveyed  to 
Howland  until  1872,  when  the  second  deed  from  Hudson  t« 
Howland  was  made,  and  upon  which  title  deed  the  loan  was 
made  by  Mr.  Phelps  in  1874. 

Between  1867  and  1872,  then,  so  far  as  appeared  by  the  record 
taken  in  connection  with  the  deed  of  1872, -of  which  Phelps 
had  notice,  the  title  to  the  mortgaged  premises  was  in  Hudson 
and  not  in  Howland.  Between  those  dates  the  mortgage  had 
been  made  by  Howland  which  is  held  by  Bingham,*and  it  had 
been  recorded. 

A  search,  therefore,  against  the  owners  of  the  mortgaged  prem- 
ises during  the  period  when  each  appeared  to  have  had  title, 
would  not  have  disclosed  to  Mr.  Phelps  the  existence  of  the 
Bingham  mortgage. 

The  counsel  for  Mr.  Bingham  contends  that  although  Mr. 
Phelps  had  notice  of  no  reconveyance  to  Howland  previous  to 
1872,  and  the  Bingham  mortgage  was  made  previous  to  that 
time,  yet  that  being  so  made  and  recorded,  the  deed  of  1872 
operated  to  feed  an  estoppel  created  by  the  Bingham  mortgage. 

The  familiar  rule  invoked  is  that  where  one  without  title  con- 
veys  with  covenants  of  warranty  and  subsequently  acquires  title, 
he  is  concluded  from  asserting  that  at  the  time  of  his  conveyance 
he  had  no  right  to  make  the  conveyance.  The  deduction  by 
appellants'  counsel  is,  that  Howland  is  estopped,  by  the  fact  of 
receiving  the  deed  of  1872,  from  asserting  that  he  had  not  title 
when  the  Bingham  mortgage  was  made  and  recorded,  and  that 
Phelps,  as  his  privy  in  estate,  is  equally  bound  by  the  estoppel. 
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In  support  of  this  position  there  are  cases  cited  in  which  it 
has  been  held  that  a  mortgage  made  by  a  person  without  title, 
and  recorded^  is  a  superior  lien  upon  the  property  as  against  a 
mortgage  made  by  the  mortgagor  after  he  acquired  title.  One 
of  these  cases  is  that  of  White  v.  Patten,  ^^  Pick.  324,,  in  which 
case  the  result  is  reached  upon  the  ground  that  the  second  mort- 
gagee is  in  privity  of  estate  with  the  mortgagor,  and  therefore 
bound  by  the  estoppel  which  existed  against  the  mortgagor  him- 
self, who  had  subsequently  acquired  title. 

In  the  opinion,  however,  the  effect  of  the  registry  laws  is  not 
mentioned,  and  the  case  is  treated  as  involving  the  doctrine  of 
estoppel  only. 

The  case  of  Jai^vis  v.  Aikens,  25  Vt.  635,  is  decided  U[)on  the 
authority  of  While  v.  Patten,  supra. 

If  the  facts  in  the  present  case  were  exactly  similar  to  those 
in  the  above  and  other  cases  cited  in  support  of  the  •doctrine 
ruled  therein,  I  could  not  assent  to  the  result  announced. 

It  would  involve  a  construction  of  our  registry  acts  which  has 
never  obtained  in  this  state. 

It  would  involve  a  search  against  every  person  whom  the  title 
in  its  transmission  had  ever  touched,  not  merely  for  the  period 
during  which  such  person  held  the  title,  but  for  a  period  anterior 
thereto  during  which  any  encumbrance  might  have  been  made 
and  still  exist.  Such  a  construction  of  the  scope  of  the  con- 
structive notice  imputed  to  a  subsequent  purchaser  by  our  record- 
ing acts,  is  opposed  to  the  sentiment  of  the  bar  of  this  state  as 
it  has  existed  from  the  earliest  period  of  their  enactment  The 
system  of  searching  practiced,  so  far  as  I  know  or  have  been 
informed,  without  any  deviation,  has  been  to  trace  the  line  of 
record  title  and  search  against  each  owner  during  the  period 
that  he  held  the  title.  The  titles  to  the  real  estate  in  the  state 
rest  upon  searches  made  in  conformity  to  this  view. 

And  it  is  a  sensible  view.  No  one  is  supi)osed  to  convey  or 
incumber  property  which  he  does  not  own.  Non  dot  qui  nmi 
habet. 

A  person  would  therefore  naturally  fail  to  inquire  what  some 
person  had  done  about  a  property  in  which  he  had  no  interest. 
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The  doctrine  of  estoppel  is  based  upon  the  equity  of  holding  a 
person  to  the  truth  of  his  assertion  so  far  as  to  prevent  an  injury 
which  a  permitted  assertion  of  its  falsity  would  entail.  I  am 
unable  to  perceive  how  it  can  equitably  be  enforced  in  a  case 
like  this  we  are  considering.  When  a  mortgagee  is  so  negligent 
as  not  to  require  a  chain  of  record  title  in  his  mortgagor,  by 
means  of  which  neglect  a  second  mortgagee  is  induced  to  loan 
money,  oblivious  of  the  first  encumbrance,  it  would  be  a  mistake 
to  allow  such  a  doctrine  to  aid  the  negligent  first  mortgagee  at 
the  expense  of  a  third  person  without  actual  notice. 

This  view  receives  the  support  of  the  supreme  court  of  Penn- 
sylvania in  the  case  of  Colder  v.  Chapmtm,  6^  Penna.  8L  369. 

The  method  of  searching  which  obtains  in  this  state  is,  as  ap- 
pears by  the  citations  in  the  opinion  in  that  case,  the  system 
which  is  recognized  and  practiced  there. 

The  saqje  view  was  expressed  by  Chancellor  Walworth  in  the 
case  of  Farmei'8  Trust  and  Loan  Co,  v.  MaUbyy  8  Paige  861, 

It  also  receives  the  approval  of  Judge  Hare,  in  his  notes  to 
the  case  of  Is  Neve  v.  Le  Neve,  Lead.  Cos.  in  Eq.  {4ih  Am.  ed.) 
vol.  Up.  211,  212. 

But  I  do  not  perceive  how  the  appellants  can  invoke  the  doc- 
trine of  estoppel  at  all,  in  this  case.  Rowland  did  not  get  title 
by  the  deed  of  1872.  He  already  had  title  by  the  previous  deed 
of  1868.  When  he  made  the  Bingham  mortgage  he  had  title» 
and  therefore  the  subsequent  deed  was  nugatory,  as  it  purported 
to  operate  upon  land  the  title  of  which  had  actually  passed  from 
the  grantor  to  the  grantee. 

The  last  deed,  therefore,  conveyed  nothing  to  feed  the  estoppel. 

I  find  nothing  in  this  branch  of  the  case  which  deprives 
Phelps  of  the  position  of  a  mortgagee  without  notice  of  the 
Bingham  encumbrance. 

The  counsel  of  the  appellant  contends,  also,  that  the  posses- 
sion of  the  mortgaged  premises  by  Howland  had  been  such  as 
to  give  Phelps  constructive  notice  of  such  interest  as  Howland 
actually  had  in  the  premises.  That  this  would  have  warned 
him  of  the  deed  to  Howland,  made  in  1868,  and  so  have  com- 
pelled a  search  against  Howland  as  the  owner  from  that  time^ 
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which  search  woald  have  led  to  the  disooverj  of  the  Biogham 
mortgage. 

There  are  a  variety  of  obstacles  in  the  way  of  an  adoptioD  of 
this  view. 

First,  it  is  stated  in  the  bill,  and  in  the  brief  of  appellant's 
counsel  insisted  upon  as  a  proven  fact,  that  Howland  had  possession 
of  the  property  at  the  time  when  he  made  the  deed  to  Louisa 
Hudson,  in  1867,  and  that  he  never  lost,  and  that  she  never  took 
possession  of  the  premises. 

Howland's  possession,  therefore,  was  one  existing  at  and  sab- 
sequent  to  the  deed  by  which  he  conveyed  all  his  interest  to  her, 
down  to  the  time  when  he  made  the  mortgages  in  question. 

The  inquiry  which  such  possession  would  have  suggested  was 
answered  by  the  record.  The  answer  was,  that  he  had  no  mter- 
est  in  the  property,  but  had  conveyed  a  fee  to  Louisa  Hudson. 
That  answer,  a  subsequent  purchaser  had  the  legal  right  to  rely 
upon  as  correct.  Van  Keuren  v.  Central  M.  JB.  Co.^  9  Vi\  165; 
Neiohall  v.  Piei^ce,  6  Pick  450 ;  Scott  v.  Gallagher ,  14-  Serg,  i 
R.  333. 

Again,  the  possession  which  is  claimed  to  be  notice  to  Phelps 
was  the  possession  of  Phelps's  mortgagor,  and  not  that  of  a  third 
person.  The  doctrine  of  notice  from  possession  arises  from  the 
notion  that  possession  is  prima  facie  seizin. 

When  a  person  dealing  with  a  presumed  owner,  discovers  that 
the  possession  which  naturally  follows  and  co-exists  with  owner- 
ship is  0{)enly  in  some  third  person,  the  inquiry  naturally  is 
suggested,  By  what  right  is  he  there  ?  Upon  his  failure  to  make 
the  inquiry,  a  purchaser  is  chargeable  with  knowledge  of  the 
interest  of  such  possessor. 

But  the  possession  of  th£  owner  is  consistent  with  the  fact 
that  he  claims  to  be  the  owner. 

It  is  not  notice  that  he  has  burdened  his  land  or  conveyed 
away  his  title,  or  that  his  title  is  different  from  what  he  claims. 
The  purchaser  gets  what  he  has,  and  no  more,  without  regard  to 
his  possession.  Nor  was  the  possession  of  the  grantor  two  years 
before  the  making  of  the  Phelps  mortgage,  and  before  the  deed 
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of  1872y  any  notice  to  Phelps  that  he  then  held  possession  by 
some  other  title. 

A  purchaser  is  not  bound  to  run  back  through  the  entire  line 
of  grantors^  and  inquire  what  the  rights  of  any  other  person 
who  may  have  been  at  any  time  in  possession,  may  have  been. 
The  possession  which  is  notice,  is  one  existing  at  the  time  of  the 
parchase.  The  abandonment  of  possession  previous  thereto  is 
a  presumptive  determination  of  the  right  by  which  it  was  held. 

The  possession  of  Howland,  at  the  time  the  Phelps  mort- 
gage was  made,  was  consistent  with  the  deed  of  1872,  and  upon 
the  deed  Phelps  had  a  right  to  rely. 

In  no  way  can  I  see  how  Phelps  was  affected  by  Howland'* 
possession. 

The  result  is,  that  Phelps  took  his  mortgage  without  notice  of 
the  mortgage  held  by  the  appellant,  and  it  has  priority  over  the 
last-mentioned  instrument. 

The  decree  dismissing  the  cross-bill  of  Bingham  is  affirmed. 

Decree  unanimously  affirmed. 


Thomas  Axdbibqe,  appellant, 

t;. 
Sabah  J.  McClelland,  respondent. 

1*  Upon  the  removal  of  an  executor,  it  is  his  duty  to  immediatelj  deliver 
to  the  administrator  with  the  will  annexed,  appointed  in  his  stead,  all  goods 
and  chattels,  moneys  and  effects,  in  his  hands,  belonging  to  the  estate. 

2.  That  part  of  the  130th  section  of  the  orphans  court  act,  which  directs 
that  the  removed  executor  shall  settle  his  account  at  the  next  term  of  the 
ooott,  and  pay  over  the  balance  to  his  successor  within  sixty  days,  is  not 
inconsistent  with  that  part  of  the  same  section,  which  directs  that  he  shall 
immediately  after  removal,  deliver  the  moneys  then  in  his  hands. 

3.  The  object  of  the  statute  is  at  once  to  get  all  the  property  of  the  estate 
oat  of  the  hands  of  the  removed  executor,  and  transfer  it  to  his  successor, 
who  has  given  bond,  and  this  applies  to  moneys  which  it  is  ascertained  by  his 
adfflissioa,  or  otherwise,  he  holds. 
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4.  Should  it  happen  that,  on  final  settlement,  there  be  money  required  to 
pay  debts  or  costs  of  settlement,  the  administrator  with  the  will  anneiedwill 
be  ordered  by  the  orphans  court  to  pay  the  same. 


On  appeal  from  a  decree  of  the  prerogative  court. 

Thomas  Aldridge,  the  appellant  in  this  cause,  was,  in  the  last 
will  and  testament  of  Richard  Parkes,  deceased,  constituted  and 
appointed  by  the  testator  as  the  executor  thereof,  and  clothed 
with  certain  powers  and  trusts  as  therein  stated  &c.     Said  Ald- 
ridge was  duly  qualified  as  such  executor  upon  the  probate  of 
said  will  before  the  surrogate  of  the  county  of  Essex,  and  as- 
sumed the  duties  of  his  office.     It  appears  that,  on  the  12th  day 
of  February,  1 878,  an  order  was  made  by  the  Essex  orphans 
court  requiring  said  Thomas  Aldridge,  as  such  executor,  to  give 
bond,  with  securities,  in  the  sum  of  $6,000,  to  the  ordinary  &c, 
for  the  faithful  performance  of  his  duty  under  the  said  will.   It 
appears,  also,  that  from' said  order  to  give  bond  &c.,  an  appeal 
was  taken  by  said  Aldridge  to  the  prerogative  court,  and  that, 
upon  the  hearing  of  said  appeal,  the  said  order  of  the  orphans 
court  was  affirmed  by  the  prerogative  court. 

It  appears  that  thereupon  an  appeal  was  taken  by  said  Ald- 
ridge-  from  said  order  of  affirmance  to  this  court,  and  that  his 
said  appeal  was  dismissed  by  this  court,  and  that  thereujwn  the 
matter  was  regularly  remitted  to  the  said  orphans  court,  on 
April  29th,  1879.     It  further  appeare  that,  on  May  20th,  1879, 
an  order  was  made  by  the  said   orphans  court  upon  the  said 
Thomas  Aldridge,  that  he  show  cause  to  the  said  court,  on  June 
3d,  1879,  why  the  letters  testamentary  issued  to  him  as  sucli  ex- 
ecutor  should  not  be  revoked  and  he  be  removed  from  his  said 
office  as  such  executor,  for  failure  &c,  to  give  said  bond  as  afore- 
7^A  '/^  ^'f^/PP^^'^  ^^at,  on  May  21st,  1879,  the  said  Thomas 
Aldridge  filed  with  the  surrogate  of  Essex  county  his  interme- 
Tt  «?n?.^  T  ^^  ^^^<^^^or,  showing  a  balance  in  his  hands 
ot  ?1  880.47,  less  J6  paid  for  advertising  settlement,  and  less 
also  the  sum  of  J17.80,  paid  surrogate  for  expenses  on  said  ac^ 
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count,  leaving  actually  in  his  hands  the  sura  of  cash,  $1,856.67. 
It  also  appears,  from  his  said  account,  that  all  the  moneys  so  as 
aforesaid  in  his  hands  are  moneys  received  by  him  from  the  sale 
of  real  estate  made  by  him  under  the  powers  and  trusts  of  said 
will.  It  also  appears  that,  on  July  8th,  1879,  the  said  Aldridge 
having  failed  to  give  bond  as  aforesaid,  the  said  order  to  show 
cause,  of  May  20th,  1879,  was  made  absolute  by  the  said  orphans 
court,  and  an  order  was  thereupon  made  by  the  said  court  *'  that 
the  letters  testamentary  heretofore  issued  to  the  said  Thomas 
Aldridge,  as  such  executor  as  aforesaid,  be  revoked,  and  that 
said  Thomas  Aldridge  be  removed  from  his  office  as  such  ex- 
ecutor, and  that  El  wood  C.  Harris  be  appointed  administrator  cZe 
bonis  non  cum  tesiamento  annexo  of  Richard  Parkes,  deceased." 
It  also  appears  that  the  said  order,  made  as  aforesaid  on  July 
8th,  1879,  having  been  served  upon  said  Aldridge,  the  said  court 
did,  on  July  16th,  1879,  make  order  upon  the  said  Aldridge  to 
pay  over  &c.,  to  said  El  wood  C.  Harris,  administrator  &c.,  as 
therein  recited.  And  this  order  of  July  15th,  made  as  aforesaid, 
is  the  order  upon  which  the  appeal  from  said  orphans  court  to 
the  prerogative  court  was  taken,  from  so  much  thereof  as  orders 
"that  the  said  Thomas  Aldridge  immediately  deliver  over  to  the 
said  El  wood  C.  Harris,  as  such  administrator  de  bonis  non  <&c., 
the  sum  of  eighteen  hundred  and  eighty  dollars  and  forty-seven 
cents,  the  amount  which  the  said  Thomas  Aldridge  admitted 
was  in  his  hands  as  such  executor." 

And  the  said  prerogative  court  having  affirmed  the  said  order 
of  the  said  orphans  court  in  all  things,  with  costs,  and  having 
ordered  that  the  record  be  remitted  to  said  orphans  court,  there- 
Ujwn  the  said  Thomas  Aldridge  appeals  from  the  said  preroga- 
tive court  to  this  court. 

Mr.  Theodore  Ryerson,  for  appellant,  cited — 

Griffith  v.  Beecher,  10  Barb,  4S2 ;  2  TTww.  (m  Exrs.  1496; 
1  Wms.  on  Exrs.  679  ;  1  Sugd.  on  Powers  128  ;  Doe  v.  S  hotter, 
S  Ad.  &  EL  905  ;  Dabney  v.  Manning,  S  Ham.  32 1 ;  HaskeU 
v.  Home,  3  Brev.  24^  ;  McDonald  v.  King,  Coxe  4B2  ;  Aston's 
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Estate,  6  WhaH.  228;  1  Watts  370;  Ross  v.  Barday,  18  Pa. 
St.  179;  2  Wmjs.  m  Exrs.  865,  note  1 ;  Need  v.  Hagthrop,  S 
Bland  557;  Potts  v.  Smith,  3  Rawle  361;  Bell  v.  SpeigU,  11 
Humph.  451 ;  Sivink  v.  Saodgrass,  17  Ala.  653 ;  OonUin  v. 
EgerUm,  21  Wend.  430,  450;  25  Wend.  224.,  ^4^;  ^"«k  v. 
Young,  4  Dvich.  24^ ;  Howell  v.  SebHng,  1  MoCart.  84* 

Mr.  John  Whitehead,  for  respondent,  cited — 

Rev.  781  §§  129-30;  Mealdngs  v.  Oomweff,  1  Seld.  139-40; 
Chambers  v.  Tulane,  1  Stock.  I46, 157 ;  Matter,  of  Anderson,  5 
N.  Y.  Leg.  Obs.  302 ;  Zebach  v.  Smith,  3  Binn.  69 ;  Peter  v. 
Beverly,  10  Pet.  533-565  ;  4  Kent  Comm.  {10th  ed.)  589-599; 
Davon  v.  Fanning,  2  Johns.  Ch.  254  /  Bogert  v.  Hertell,  4  B^ 
{N.  K)  497;  Sugd.  on  Powers  160-165;  P&weU  on  Devises  197; 
Fartodl  v.  Jacobs,  4  Mass.  636 ;  Oonover  v.  Hoffman,  1  Bosw. 
214. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J. 

On  the  22d  day  of  October,  1872,  Richard  Parkes,  of  Bloom- 
field,  N.  J.,  executed  his  last  will,  in  which  he  appointed  Uie 
appellant  his  executor. 

After  the  will  was  probated,  such  proceedings  were  had  in  the 
orphans  court  of  the  county  of  Essex  that,  on  the  12th  day  of 
February,  1878,  an  order  was  made  requiring  the  appellant  to 
enter  into  bond  as  such  executor,  with  sureties,  in  the  sum  of 
$6,000,  on  or  before  the  19th  day  of  the  same  month. 

There  was  an  appeal  from  that  order,  but  the  prerogative 
court  affirmed  it,  and  upon  further  appeal  to  this  court,  the  de- 
cree of  the  ordinary  was  affirmed. 

The  appellant  having  failed  to  obey  the  order  of  the  orphans 
court  requiring  him  to  give  bond,  on  the  20th  day  of  May,  1879 
a  rule  was  entered,  directing  him  to  show  cause,  on  the  3d  day 
of  June  then  next,  why  the  letters  testamentary  which  had  been 
issued  to  him  should  not  be  revoked. 
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The  appellant  still  refusing  or  neglecting  to  give  bond,  on  the 
8th  day  of  July,  1879,  the  orphans  court  made  an  order  re- 
moving him  from  the  executorship,  and  appointing  Elwood  C. 
Harris  in  his  stead  as  administrator  de  bonis  non  cum  testamenio 
annezo, 

A  few  days  before  the  order  of  removal  was  entered,  the  ap- 
pellant filed  in  the  oiBce  of  the  surrogate  an  account  of  his 
receipts  and  disbursements  as  executor.  In  this  statement  of 
account,  which  was  made  under  oath,  the  appellant  acknowl- 
edged that  there  was  in  his  hands,  as  executor  of  Richard 
Parkes,  deceased,  and  belonging  to  the  estate,  a  balance  of 
fl,880.47. 

The  newly  appointed  administrator,  having  qualified,  per- 
fected his  bond,  and  entered  upon  his  duties.  The  orphans 
court,  on  the  15th  day  of  July,  1879,  made  an  order  that  the 
appellant  immediately  deliver  to  Elwood  C.  Harris,  his  suc- 
cessor, the  said  sum  of  $1,880.47  (the  amount  he  admitted  to 
be  in  his  hands),  with  the  qualification  embodied  in  the  order 
that  such  delivery  should  be  without  prejudice  to  him,  or  to  the 
several  parties  who  might  appear  to  be  interested  in  the  final 
settlement. 

From  the  order  last  named  the  appellant  appealed  to  the  pre- 
rogative court,  where  it  was  affirmed,  and  this  decree  of  the  pre- 
rogative court  is  now  brought  by  the  appellant  to  this  court  for 
review  and  adjudication. 

The  chief  reason  urged  for  reversal  is  grounded  on  the  assump- 
tion that  the  appellant  held  the  money  in  question,  not  as  execu- 
tor, but  as  trustee,  and  it  is  said  that  not  having  been  removed 
as  trqstee,  the  orphans  court  had  no  power  to  order  him  to  de- 
liver such  trust  money  to  the  administrator  with  the  will 
annexed. 

Whether  this  would  be  a  good  reason  for  reversal,  if  the  facts 
supported  it,  it  is  not  necessary  to  inquire. 

The  will  of  Richard  Parkes  does  not  bear  the  construction 
contended  for  by  the  appellant.  After  devising  certain  lands  to 
the  respondent  in  fee,  and  the  use  of  other  lands  for  her  natural 
life,  the  testator  directs  the  executor  to  sell  the  residue  of  his 

16 
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real  estate,  and  pay  over  the  proceeds.  He  does  not  authorize 
the  holding  of  the  proceeds  in  hand,  in  trust  for  any  object. 
The  will  gives  no  more  than  the  ordinary  naked  power  to  an 
executor  to  sell  lands. 

Nothing  is  to  be  done  with  the  estate  which  the  administrator 
with  the  will  annexed  cannot  do. 

The  129th  section  of  the  orphans  court  act  {Rev.  781),  and 
the  11th  section  of  the  "Act  concerning  executors  and  the  ad- 
ministration of  intestates'  estates"  {Rev.  398),  confer  on  the  suc- 
cessor of  a  removed  executor  all  the  powers  such  executor  origi- 
nally possessed  for  the  administration  and  settlement  of  the  estate. 

From  an  examination  of  the  account  filed  by  the  appellant  in 
the  surrogate's  oflBce,  it  is  evident  that  he  considered  that  he 
held  the  moneys  in  his  hands  as  executor  for  the  pur|)Oses  of  the 
estate,  and  not  as  trust-moneys.  He  first  charges  himself  with 
the  amount  of  the  inventory  and  appraisement  ($1,105),  and  the 
only  other  item  on  the  debit  side.is  for  moneys  received  from  sale 
of  lands  ($3,631.50),  making  a  total  of  $4,736.50. 

He  then  prays  allowance  for  debts  paid  out  of  this  coraraon 
fund  ($2,856.03),  leaving  in  his  hands  a  balance  of  $1,880.47. 
In  no  part  of  tlie  account  does  it  appear  that  the  appellant 
claimed  to  hold  any  part  of  the  moneys  on  any  special  trust 
The  funds  derived  from  the  personal  and  from  the  real  property 
are  intermingled  in  the  account,  and  together  produce  (after  pay- 
ment of  debts)  the  balance  he  was  ordered  to  deliver  to  his  suc- 
cessor, and  which  the  account  states  he  holds  in  his  hands  as  ex- 
ecutor. 

The  next  reason  urged  for  the  reversal  of  the  decree  is,  that 
proceedings  were  commenced  in  the  United  States  circuit  court, 
under  which  an  injunction  was  obtained  by  some  of  the  legatees, 
forbidding  the  appellant  disposing  of  any  of  the  moneys.  This 
question  was  not  raised  in  the  orphans  court,  and  there  is  no  evi- 
dence here  of  the  facts  alleged.  Before  the  pretended  proceed- 
ings were  instituted,  the  orphans  court  had  taken  jurisdiction, 
and  has  never  been  ousted  of  such  jurisdiction.  It  is  also  said 
that  the  order  appealed  from  was  made  ex  parte  and  without 
notice  to  the  appellant,  and  therefore  is  illegal.     Inasmuch  as 
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ihis  objection  was  not  raised  by  the  petition  of  appeal  to  the 
prerogative  court,  it  is  not  properly  before  us. 

But  supposing  the  question  properly  raised  here,  how  does  it 
appear  that  the  appellant  was  not  present  when  the  order  was 
made?  He  had  been  served  with  a  rule  to  show  cause  why  his 
letters  should  not  be  revoked.  It  was  his  duty  to  be  present  on 
the  return  of  that  rule.  No  cause  being  shown  to  the  contrary, 
he  was  removed.  The  inevitable  legal  consequence  of  the  re- 
moval was  the  order  to  deliver  the  property  to  his  successor  as 
soon  as  he  was  qualified.  In  fact,  the  order  to  deliver  over  is 
properly  part  of  the  order  of  removal  of  the  application  for  which 
the  appellant  had  notice.  Until  the  contrary  appears,  he  is  pre- 
sumed to  have  been  present.  So  long  as  the  order  of  removal 
stands,  the  direction  to  deliver  over  is  by  statute  a  necessary  con- 
sequence which  cannot  be  avoided,  whether  present  in  court  in 
person  or  not. 

The  language  of  the  130th  section  of  the  orphans  court  act 
{Bev.  781)  is  imperative.  It  provides  that  upon  the  removal  of 
an  executor  he  shall  immediately  thereafter  deliver  over  to  the 
newly  appointed  administrator  with  the  will  annexed  all  goods 
and  chattels,  moneys  and  effects  &c.,  which  he  shall  hold.  It 
will  be  observed  that  moneys  are  included  among  the  property 
to  be  delivered. 

In  this  case  the  sum  of  money  belonging  to  the  estate  in  the 
hands  of  the  executor,  had  been  ascertained  by  the  admission  of 
the  appellant.  It  was  not  only  lawful,  but  eminently  proper,  for 
the  orphans  court  to  direct  its  immediate  delivery  by  the  re- 
moved executor  to  his  successor.  His  duties  as  executor  were  at 
an  end.  His  power  to  pay  the  money  to  the  parties  interested 
in  the  estate  was  gone.  It  was  in  his  hands,  without  security  for 
its  safe  custody.  His  successor  had  given  bond,  and  had  power 
to  dispose  of  the  fund  as  fully  as  if  he  had  been  the  original  ex- 
ecutor. It  was  the  duty  of  the  court,  in  such  case,  to  see  that 
the  money  was  at  once  transferred.  In  no  other  way  could  the 
court  protect  the  persons  interested  in  the  estate.  The  executor 
had  refused  to  give  security,  had  disregarded  the  decrees  of  the 
•court,   was   liable  to   attachment  for   contempt,   had  been   re- 
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moved;  and  if  the  court  bad^  under  these  circnmstanoeSy  omitted 
to  make  the  order  appealed  from^  not  only  the  spirit,  but  tbe  let- 
ter of  tbe  statute  would  have  been  violated.  Courts  cannot  be 
too  vigilant  and  prompt  in  using  all  the  means  the  law  has  pro- 
vided in  dealing  with  executors  and  administrators  who  have 
been  adjudged  derelict. 

The  provision  of  tbe  130th  section  of  the  orphans  court  act,^ 
which  directs  tbat  tbe  removed  executor  shall  settle  bis  account 
at  the  then  next  term,  and  within  sixty  days  pay  tbe  balance,  is 
not  inconsistent  with  that  part  of  the  same  section  which  directs 
tbat  he  sliall,  immediately  after  removal,  deliver  over  the  moneys 
then  in  his  hands.  The  object  of  the  law  Ls  to  get  out  of  the 
bands  of  the  removed  executor  all  property  it  is  then  ascertained 
be  has,  and  if,  upon  settlement  of  tbe  account  subsequently,  it 
shall  appear  be  still  has  a  balance,  to  have  him  deliver  tbat  also 
to  his  successor.  If  it  should  appear,  at  the  settlement,  that 
the  removed  executor  had,  by  mistake,  delivered  over  too  much 
money,  the  orphans  court  would  direct  the  administrator  with 
the  will  annexed  to  refund  the  same.  It  was  for  that  reason,, 
tbat  in  this  case  the  clause  ^'  without  prejudice  &c."  was  added  to 
the  order. 

It  is  further  objected  that  the  order  directs  tbe  delivery  of  too 
large  a  sum  of  money,  because  )(23.80  will  be  required  to  pay 
surrogate's  and  court's  fees  on  settlement  of  the  final  account, 
whicb  should  have  been  deducted. 

This  objection  was  not  taken  in  the  petition  of  appeal  to  the 
prerogative  court,  and  is  now  interposed  for  the  first  time.  The 
sum  directed  to  be  delivered  over  was  taken  from  the  executor^s 
statement ;  but  if  it  should  appear,  on  the  settlement,  tbat  tbe 
surrogate  and  court  have  not  been  paid,  the  administrator  with 
tbe  will  annexed  should  be  directed  by  the  orphans  court  to  pay 
them. 

Upon  examining  the  items  of  the  account  filed  in  the  surro- 
gate's office,  it  appears  that  there  was  a  larger  sum  belonging  to 
the  estate  in  the  hands  of  tbe  executor,  at  the  time  of  his  re- 
moval, than  be  was  ordered  to  deliver.  He  prays  allowance  for 
1219.46  as  commissions.    The  113tb  section  of  the  orphans  court 
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act  {Rev.  776)  expressly  provides  "thafc  a  removed  executor 
forfeits  bis  comn^ssions  and  all  compeDsation  for  his  services." 
The  decree  of  the  ordinary  is  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Peter  W.  Melick,  appellant, 

V. 

Charles  H.  Dayton,  respondent. 


Charles  H.  Dayton,  appellant, 

V, 

Peter  W.  Melick,  respondent. 

1.  The  question  of  abatement  from  amount  of  mortgage,  on  account  of  de- 
ficiency in  contents  of  the  premises,  may  be  raised  by  the  mortgagor  in  fore- 
closure proceedings,  by  answer. 

2.  If  a  vendor  fraudulently  represents  the  number  of  acres,  and  thereby  in- 
daces  the  vendee  to  pay  more  for  the  premises  than  he  otherwise  would,  an 
abatement  will  be  allowed. 

3.  There  will  also  be  abatement  where  there  is  gross  mistake. 

4.  Gross  mistake  is  where  the  quantity  of  land  conveyed  falls  so  far  short  of 
the  quantity  represented  as  clearly  to  warrant  the  conclusion  that  the  grantee 
would  not  have  contracted  had  he  known  the  truth. 

5.  If  the  description  in  the  deed  calls  for  *'  more  or  less,''  and  the  quantity 
falh  short  or  overruns  a  little,  compensation  will  not  be  allowed,  in  the  ab- 
sence of  fraud. 

6.  Mere  enumeration  of  quantity  at  the  end  of  a  particular  description  of  the 
premises,  where  there  is  no  fraud  nor  gross  mistake,  is  matter  of  description 
only,  and  not  of  the  essence  of  the  contract,  and  in  such  case  there  will  not  be 
deduction  from  the  mortgage. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Dayton  v.  Melick,  6  Stew.  Eq.  670. 
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Mr.  John  T.  Bird,  for  Peter  W.  Melick,  cited— 

Bigelow  <m  Fraud  17,  and  cases  cited;  Hill  v.  Buddy,  17  Ves. 
394, ;  1  SUyrxfs  Eq,  Jur.  779,  and  cases  cited;  Reed  v.  Oramer,  1 
Or.  Ch.  277,  286;  Cmse  v.  BcAJles,  3  Gr.  Ch.  212,  216,  217, 
218  ;  Sugden  on  Vend.  *370  ;  Shovel  v.  Began,  2  Eq.  Cos.  Ahr. 
688 ;  Clark  v.  Carpmtei^,  i  C.  E.  Or.  328  ;  Weart  v.  Rose,  1 
C.  E.  Or.  290,  297  ;  Belknap  v.  Se(dy,  U  ^.  ^^  ;  ^  SlUyry's 
Eq.  Jur.  141 ;  Murdoch  v.   OiMitist,  62  N.  Y.  24^. 

Mr.  A.  A.  Clark,  for  Charles  H.  Dayton,  cited — 

4  Kent  Qmm.  467 ;  Mann  v.  Pearson,  2  Johns.  37 ;  2  TTcwA. 
on  Real  Property  -630  ;  Andrews  v.  Rue,  6  Vr.  4^2  ;  Weart  y. 
Rose,  1  a  E.  Or.  297. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J. 

Charles  H.  Dayton  filed  a  bill  to  foreclose  a  mortgage  given 
him  by  Peter  W.  Melick.  The  bond  to  secure  which  the  mort- 
gage was  given,  was  for  part  payment  of  purchase-money  of  a 
mill-seat  and  tract  of  land,  which  Dayton  conveyed  to  Melick. 

Melick  admits  the  execution  of  the  bond  and  mortgage,  but 
alleges  he  does  not  owe  thereon  as  large  a  sum  as  is  demanded 
in  the  bill  of  complaint. 

He  insists,  first,  that  Dayton  has  not  given  him  credit  for  all 
the  payments  he  has  made  on  the  bond  ;  and,  secondly,  that  Day- 
ton, at  the  time  of  the  sale,  misrepresented  the  contents  of  the 
tract  of  land,  and  he  claims  abatement  from  the  mortgage  equal 
to  the  value  of  the  deficiency. 

The  chancellor  did  not  allow  any  payments  except  those  en- 
dorsed on  the  bond,  and  from  this  part  of  the  decree  Melick 
appeals. 

The  chancellor  found  that  the  premises  conveyed  contain  four 
and  forty-hnndredths  acres  less  than  Dayton  represented  the  con- 
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tents  to  be^  and  directed  the  sum  of  $572  to  be  deducted  from 
the  mortgage  as  the  value  of  the  deficiency  in  the  number  of 
acres. 

From  tliis  part  of  the  decree  Dayton  appeals. 

The  question  of  alleged  payments  not  credited  on  the  bond^ 
will  first  be  considered. 

In  his  answer,  Melick  claims  but  two  credits  not  endorsed, 
viz.,  a  check  for  $400  on  February  5th,  1869,  and  a  check  for 
$675  on  or  about  April  1st,  1871. 

'  Before  Melick  can  be  credited  with  these  amounts,  he  mugt 
prove  not  only  that  they  were  paid,  but  that  they  were  paid  on 
the  bond.     This  he  has  failed  to  do. 

Melick  paid  for  the  premises,  by  passing  over  various  securi- 
ties to  Dayton,  and  it  clearly  appears  from  the  evidence  that, 
after  the  assignment  of  said  securities,  and  the  execution  of  the 
mortgage  in  question,  there  remained  due  to  Dayton  $779. 
For  that  amount  Melick  gave  Dayton  his  note.  Dayton 
swears  that  the  check  for  $400  was  paid  on  that  note,  and  not  on 
the  bond,  and  his  statement  is  corroborated.  The  bond  and 
mortgage  were  given  on  the  17th  of  December,  1868,  one-half 
payable  on  the  1st  of  April,  1870,  and  the  residue  on  the  1st  of 
April,  1871,  with  interest  from  the  1st  of  April,  1869,  and  the 
$400  check  is  dated  the  5th  of  February,  1869.  At  the  time 
this  check  was  given,  no  part  of  the  principal  or  interest  of  the 
mortgage  was  due.  In  fact,  interest  on  the  mortgage  had  not 
commenced  to  run.  A  payment  made  less  than  two  months 
after  the  bond  and  mortgage  were  given,  would  undoubtedly  be 
on  the  note,  which  was  for  part  of  the  purchase-money,  and 
therefore  should  not  be  credited  on  the  bond. 

Nor  does  the  testimony  support  the  allegation  of  Melick,  that 
the  check  for  $675  of  April  1st,  1871,  was  paid  on  the  bond. 
It  appears  that  there  were  other  dealings  between  the  parties. 
Dayton  held  a  bond  and  mortgage  given  by  one  Apgar,  which 
were  among  the  securities  assigned  to  him  by  Melick  in  payment 
for  the  mill-seat  and  tract  of  land.  Dayton  foreclosed  the  Apgar 
mortgage,  and  at  the  sheriff^s  sale  Melick  purchased  part  of  the 
premises.    Upon  settlement  of  that  transaction,  a  note  of  Melick 
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for  $430.55  was  passed  over  to  Dayton.  Aboat  the  1st  of  April, 
1871,  Melick  paid  off  this  note  by  giving  Dayton  the  check  for 
$675.  Dayton  gave  up  the  note  to  Melick,  and  on  the  5th  of 
April,  1871,  credited  the  balance  of  the  cheeky  $246.65,  on  the 
bond. 

Another  credit,  not  claimed  in  the  answer,  is  insisted  upon  by 
Melick  in  the  testimony.  It  appears  that  a  check  for  $185  was 
given  by  Melick  to  Dayton  in  August,  1870.  Of  this,  Dayton 
did  credit  $182  on  the  bond,  but  because  the  amounts  of  the 
check  and  the  endorsement  on  the  bond  are  slightly  different^ 
Melick  claims  credit  a  second  time.  The  explanation  is,  that  $3 
of  the  check  were  due  Dayton  for  professional  services,  leaving 
the  $182  to  be  endorsed  on  the  bond,  which  was  done. 

That  all  these  checks  were  appropriated  as  Dayton  saya,  and 
no  further  endorsements  should  be  made  on  the  bond,  is  con- 
clusively demonstrated  by  what  occurred  at  the  interview  be- 
tween the  parties  on  the  27th  day  of  March,  1872.  On  that 
day  they  met  at  Melick's  house.  The  bond  was  there,  and  the 
endorsements  thereon  examined.  It  will  be  observed  that  this 
was  long  after  the  date  of  any  of  the  alleged  disputed  payments  on 
the  bond.  On  that  occasion,  Melick  did  not  pretend  that  he  was 
entitled  to  any  credits  on  the  bond  other  than  those  endorsed 
thereon.  It  appears  that  Melick  had  intended  to  pay  $600  on 
the  bond  on  that  day,  but  he  did  pay  $634.17.  It  also  ap- 
pears, from  the  evidence,  that  this  odd  sum  was  paid,  so  as  to 
reduce  the  bond  to  exactly  $4,600,  which  both  parties  agreed 
was  then  due.  And  at  the  end  of  another  year,  March  28th, 
1873,  Melick  paid  $315,  which  was  the  precise  amount  of  inter- 
est due  on  $4,500. 

Here  was  a  settlement  as  to  the  amount  due  on  the  bond,  at  a 
time  subsequent  to  the  pretended  payments  not  endorsed.  If 
there  had  been  other  payments  on  the  bond  that  should  have 
been  credited  thereon,  would  they  not  then  have  been  claimed 
by  Melick? 

He  is  concluded  upon  this  question  by  that  settlement,  and 
the  chancellor  did  right  in  not  allowing  him  any  payments  on 
the  bond  except  those  already  endorsed  thereon. 
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It  remains  to  consider  the  claim  of  Melick  for  abatement  from 
the  mortgage  on  account  of  alleged  deficiency  in  the  number  of 
acres.  He  says  Dayton  represented  that  the  tract  contained  about 
ninety-seven  acres,  when,  in  fact,  the  deed  conveyed  only  about 
eighty-seven  acres.  The  evidence,  however,  shows  that  there 
was  a  deficiency  of  only  four  and  forty-huddredths  acres,  and  so 
the  chancellor  fpund. 

Should  any  deduction  be  made  from  the  mortgage  in  this  case 
on  account  of  such  deficiency  ?  Whatever  difficulty  there  may 
be  in  answering  this  question,  arises  from  the  contradictory  na- 
ture of  the  testimony,  rather  than  from  doubt  as  to  the  princi- 
ples which  govern. 

Before  referring  to  the  evidence,  it  will  be  well  to  state  briefly 
some  conclusions  which  the  courts  have  enunciated  on  this  sub- 
ject There  is  no  doubt  that  the  question  of  abatement  can  be 
raised  by  a  mortgagor,  by  answer  in  foreclosure  proceedings,  and 
under  certain  states  of  facts,  deduction  from  the  mortgage  will  be 
ordered  to  the  extent  of  the  value  of  the  deficiency. 

If  a  vendor /raMdufen%  represents  the  number  of  acres  to  be 
greater  than  the  actual  number  conveyed,  and  thereby  induces 
the  vendee  to  give  more  for  the  tract  than  he  otherwise  would, 
the  vendee  is  entitled  to  an  abatement. 

Abatement  will  also  be  made  where  there  is  gross  mistake. 
Gross  mistake  is  where  the  difference  between  the  actual  and  the 
estimated  quantity  of  land  represented  is  so  great  as  to  clearly 
warrant  the  conclusion  that  the  parties  would  not  have  contracted 
had  they  known  the  truth. 

The  least  certain  and  least  material  parts  of  a  description 
must  give  way  to  the  more  certain  and  material,  and  the  mention 
of  the  number  of  acres  after  a  certain  description  of  the  subject 
by  metes  and  bounds,  monuments  or  possession,  is  but  matter  of 
description,  and  not  of  the  essence  of  the  contract,  and  tlie  pur- 
chaser takes  the.  risk  of  quantity,  where  there  is  wo  fraud  nor 
gross  mistake. 

If  the  description  calls  for  so  many  acres,  "  more  or  less,"  and 
the  quantity  falls  short  or  overruns  a  little,  no  comj>ensation  is 
to  be  given  either  party,  where  there  is  not  proof  of  fraud. 
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Mere  enumeration  of  quantity  of  land  at  the  end  of  a  partic- 
ular description  of  premises  by  courses^  distances,  boundaries  and 
monuments,  is  matter  of  description  only,  and  is  subject  to  the 
controlling  parts  of  the  description ;  and  if  the  purchaser  has 
the  distinct  thing  for  which  he  contracted,  the  court  will  not  in- 
terfere, if  there  be  a  deficiency  in  the  contents  not  grossly  large, 
unless  there  be  proof  of  deception  by  the  vendor.  See  Qark  v. 
Carpenter, 4,0.  E.  Qr.328 ;  Orousev.  Baylea et at., 3  Gr.  Ch,212; 
WeaH  V.  Rose,  1  C.  E.  Or.  290;  Andrews  v.  Rue,  5  Vr.  402; 
4,  Kent  Comm.  4^6  ;  1  Story's  Eq.  Jur.  §  14i  ;  Mann  v.  Pearson, 
2  Johns.  37  ;  3  Wash,  m  Real  Prop.  {3  ed.)  *630. 

The  above  are  conclusions  arrived  at  in  adjudications  on  this 
somewhat  vexed  question,  which  should  be  kept  in  mind  when 
examining  the  testimony  in  the  cause  now  under  cousiderati(»u. 

In  reading  the  evidence,  the  first  thing  which  attracts  atten- 
tion is  the  entire  absence  of  proof  of  fraud  on  the  part  of  5Ir. 
Dayton.  He  represented,  as  to  the  quantity  of  land,  only  what 
had  been  represented  to  him,  and  that  which  he  believed  to  be 
true. 

Nor  was  there  gross  mistake.  The  deficiency  in  a  tract  of 
nearly  one  hundred  acres  is  only  four  and  forty-hundredths  of 
an  acre.  The  evidence  does  not  show  that  Melick  would  not 
have  given  as  much  for  the  tract  had  he  known  the  true  quan- 
tity of  land.  The  nature  of  the  property  furnishes  a  strong  pre- 
sumption that  he  would  not  have  been  influenced  by  a  small 
deficiency  in  quantity.  Tlie  premises  consisted  of  a  mill  and 
valuable  water-power,  a  large  house  containing  twenty  rooms, 
with  furnace,  hot  and  cold  water,  an  extensive  lawn  in  front, 
and  other  improvements  which  made  it  a  desirable  country-peat, 
with  about  fifty  acres  of  arable  laud,  and  the  residue  low  and 
wet,  not  fit  for  the  plow.  The  chief  value  of  the  property  \m 
in  the  mill-seat,  buildings,  improvements  and  arable  land,  and  a 
deficiency  of  a  few  acres  of  land  which  could  not  be  cultivateil 
detracted  little,  if  any,  from  its  value. 

Melick  knew  the  premises  well,  and  had  resided  adjoining 
them  for  many  years.     He  knew  the  proportion  of  tillable  land 
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as  well  as  Dayton.  He  was  on  the  premises  when  the  contract 
was  made,  and  could  see  what  he  was  purchasing.  The  descrip* 
lion  in  the  deed  from  Dayton  to  Melick  is  by  metes  and  bounds. 
On  almost  every  course,  adjoining  tracts  are  called  for.  The 
location  of  all  these  tracts  was  known  to  Melick.  Before  the 
bargain  was  concluded  he  went  over  the  premises  and  noticed 
the  boundaries  indicated  by  fences. 

At  the  end  of  the  description  in  the  deed,  the  number  of  acres 
is  given  as  "  more  or  less."  It  is  clear,  from  the  evidence,  that 
the  quantity  of  land  in  this  case  was  not  of  the  essence  of  the 
contract,  but  mere  description,  and  governed  by  the  more  defi- 
nite parts  of  the  deed. 

It  is  true  that  Melick  pays  he  bought  the  property  by  the 
acre.  This,  Dayton  denies,  and  testifies  that  he  sold  the  premi- 
ses, not  by  the  acre,  but  as  an  entirety,  or,  as  some  of  the 
witnesses  express  it,  "in  the  lump,"  for  the  sum  of  $17,000,. 
and  that,  while  he  stated  the  number  of  acres  as  had  been 
told  him,  no  regard  was  paid  to  the  representation  of  quan- 
tity, but  the  mill-seat  and  improvements  and  tract  of  land,  in 
their  entirety,  as  known  to  Melick  as  well  as  by  himself,  were 
sold  for  the  gross  price  aforesaid. 

Mr.  Dayton's  testimony  on  this  point  is  supported,  not  only 
by  other  witnesses,  but  by  circumstances,  and  his  version  of  the 
transaction  is  taken  as  true.  Although  Melick  knew,  soon  after 
the  purchase,  that  the  premises  fell  a  little  short  of  the  quantity 
named  in  the  deed,  he  made  no  complaint  until  about  the  time 
of  the  threatened  foreclosure. 

Melick  is  not  entitled  to  any  deduction  from  the  mortgage  on 
account  of  deficiency  in  the  quantity  of  land. 

The  principal  and  interest  of  the  bond  and  mortgage  should 
be  paid  to  Dayton  after  deducting  only  the  credits  endorsed  on 
the  bond. 

That  part  of  the  decree  from  which  Melick  appeals  is  af- 
firmed, with  costs. 

That  part  of  the  decree  from  which  Dayton  appeals,  is  re- 
versed. 
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For  reversal — ^Beasley,  C.  J.,  Depue,  Dixon,  Pabkee, 
Beed,  Van  Syckel,  Cole,  Green — 8. 

For  affirmauce — Dodd,  Whitakeb — 2. 


William  H.  Burnett,  appellant, 

V. 

Caroline  Vredenburgh,  respondent. 


On  appeal  from  a  decree  advised  by  Vice-Chanoellor  Van 
Fleet,  whose  opinion  is  published  in  Vredenburgh  v.  JSumeft,  i 
Stew.  Eq.  229. 

The  question  involved  in  this  case  is  the  priority  of  mortgages. 
One  is  held  by  the  respondent  and  one  by  appellant;.  Both 
claim  priority.  Both  mortgages  were  made  by  W.  S.  Leoaard 
and  wife  to  A.  G.  Plume  and  Mary  J.  Lockwood.  Both  are 
dated  April  1st,  1871.  Both  cover  the  same  premises.  Both 
are  stated  on  their  face  to  have  been  given  for  purchase-money. 
The  respondent's  mortgage  is  for  the  sum  of  $4,000 ;  was  ao 
knowledged  May  20th,  1871  ;  was  recorded  May  23d,  1871; 
was  assigned  to  Eliza  Rooney  May  22d,  1871.  In  the  assign- 
ment, Plume  guarantees  the  payment  of  the  mortgage  debt 
July  12th,  1877,  Mrs.  Rooney  assigned  the  mortgage  to  the 
complainant.  The  mortgage  held  by  the  appellant  was  acknowl- 
edged May  20th,  1871 ;  was  recorded  May  22d,  1871,  at  half- 
past  nine  a.  m.  The  history  of  these  two  mortgages,  and  the 
transaction  out  of  which  they  arose,  is  this : 

In  the  fall  of  1870,  Leonard,  the  mortgagor,  agreed  to  pur- 
chase a  lot  of  Plume  and  Lockwood,  on  Third  aveime,  in 
Newark,  on  'which  tliey  were  to  erect  for  him  a  dwelling 
house.  The  lot  was  twenty-five  by  one  hundred  and  fitly 
feet.     He   was  to  pay  them  a  certain  amount  in    cash,  and 
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give  back  a  mortgage  as  for  the  purchase-money,  for  $4,000. 
Id  February,  1871,  he  agreed  to  purchase  an  additional 
lot  adjoining  for  $1,500,  giving  a  mortgage  for  the  purchase- 
money  to  cover  both  lots.  He  paid  the  purchase-money  to  be 
paid  in  cash.  When  the  deed  was  made  from  Plume  and  Lock- 
wood  to  Leonard,  it  conveyed  the  two  lots  by  one  description. 
Two  mortgages,  with  bonds  accompanying,  were  sent  by  Plume 
to  Leonard  to  be  executed.  Leonard  says  he  executed  them, 
supposing  and  believing  that  they  had  been  drawn  according  to 
his  agreement  with  Mr.  Plume.  In  fact,  both  mortgages  cov- 
ered the  en  tire,  premises.  Plume  says  that  at  the  date  of  the 
assignment  to  Mrs.  Rooney,  he  stated  to  her  agent,  Mr.  Wilkin- 
son, that  the  $4,000  mortgage  was  first  in  priority.  Mr.  Bur- 
nett states  that  Mr.  Plume  assured  him  at  the  date  of  the  assign- 
ment to  him  of  the  $1,600  mortgage,  that  it  was  a  first  lien  on 
the  lot  last  sold  to  Leonard,  and  second  on  the  lot  first  sold,  and 
that  he  had  been  so  assured  before  he  took  it,  by  Mr.  Leonard, 
the  mortgagor.  He  further  states  that  he  purchased  the  mort- 
gs^  for  its  full  value  in  good  faith,  supposing  and  believing 
that  it  was  a  first  lien  on  the  second  lot,  and  that  he  had  fto  in- 
timatioD  or  knowledge  to  the  contrary,  or  that  it  was  claimed  to 
the  contrary,  until  about  the  time  of  the  commencement  of  this 
8uit 

Mr.  Joseph  OouU,  for  appellant,  cited — 

Shannon  v.  MarsdiSy  Sax.  J^IS ;  Cornish  v.  Bryan,  ^  Stock. 
US,  164  /  Westervelt  v.  Scott,  3  Stock  80, 83;  Danbury  v.  Rob- 
imn,  1  McCaH.  '213,  218  ;  Ctmover  v.  Van  Mater,  3  C.  E.  Or. 
iSl ;  Kamena  v.  HueJbig,  8  C.  E.  Or.  78  ;  Atwater  v.  Under- 
H  8  a  E.  Or.  600, 606  ;  Drake  v.  Bray,  MS.  1821 ;  Red/earn 
V.  Terrier,  1  Dow  50  ;  Mui^ay  v.  Lyibum,  2  Johns.  Ch.  J^,l ; 
1  Story's  Eq.  Jur.  §  399,  noU  3. 

Mr.  Aram  O.  Sayre^  for  respondent,  cited — 

Gausen  v.  TamUnson,  8  C.  E.  Or.  ^06 ;  Holmes  v.  Stout,  2 
Stock.  426;  Taiem  v.  Orem,  6  C.  E.  Or.  364;  Hfyy  v.  Bramn 
H  4  a  E.  Or.  572;  Nichols  v.  Peak,  1  Beas.  69. 
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No  written  opinion  was  delivered  on  behalf  of  the  majority 
of  the  court. 

Parker,  J.,  dissenting. 

This  is  an  appeal  from  a  decree  of  chancery  in  a  foreclosure 
<»se.     The  question  is  as  to  priority  of  mortgages. 

Both  mortgages  were  executed  on  the  same  day,  upon  the  same 
premises,  to  the  same  mortgagee,  and  both  purported  to  be  for 
l>urchase-money. 

Both  mortgages  were  assigned ;  one  to  the  complainant  and 
the  other  to  the  defendant. 

The  mortgaged  premises  consisted  of  two  adjoining  city  lots, 
on  one  of  which  was  a  house. 

The  mortgage  assigned  to  defendant  was  first  recorded. 

There  is  no  doubt  that  while  the  mortgagee  held  both  mort- 
gages, they  were  concurrent  liens. 

The  mortgage  now  held  by  complainant  was  first  assigned  by 
the  mortgagee,  and  the  assignee  was  then  told  that  it  was  first  io 
order  of  priority  on  the  whole  premises.  But  such  statement 
was  not  inserted  in  the  deed  of  assignment. 

Subsequently,  the  defendant  purchased  the  other  mortgage. 
He  knew  it  was  recorded  first,  and,  by  the  registry,  appeared 
prior  to  the  mortgage  held  by  complainant  upon  both  lots. 

Before  paying  his  money  for  it,  and  taking  an  assignment,  he 
was  told  upon  inquiry  of  the  mortgagee,  who  had  previously 
assigned  the  mortgage  which  complainant  holds,  that  the  mort- 
gage he  was  about  to  assign  to  him  was  second  to  complainant's 
mortgage  on  the  house  lot,  but  was  first  on  the  vacant  lot. 

The  defendant  did  not  know  that  at  the  time  of  the  assign- 
ment of  the  mortgage  to  complainant,  or  at  any  other  time,  the 
mortgagee  had  stated  that  it  was  a  first  mortgage  on  the  whole 
pro|)erty. 

The  defendant  was  a  bonafde  assignee  of  the  mortgage  trans- 
ferred to  him,  and  he  took  it  free  from  all  latent  or  secret 
equities. 

The  defendant  found  the  mortgage  of  which  he  was  about  to 
take  an  assignment  first  of  record,  and  apparently  prior  to  the 
other  mortgage  on  both  lots,  but  upon  inquiry  of  the  mortgagee, 
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who  originallj  held  both  mortgages^  and  knew  what  waa  said 
at  the  time  of  the  assignment  of  the  mortgage  the  complainant 
holdsy  he  was  told  that  complainant's  mortgage  was  first  on 
the  house  lot^  bat  was  not  first  on  the  vacant  lot  Upon  receiv- 
ing this  information^  the  defendant  paid  his  money  and  took  an 
assignment  of  the  mortgage. 

The  defendant  was  not  bound  to  inquire  further.  The  mort- 
gagor could  not  give  him  any  information^  for  he  was  not  sup- 
posed to  know  what  the  mortgagee  had  said  or  done,  when  he 
assigned  the  mortgages,  to  affect  their  order  of  priority. 

The  defendant  could  have  insisted  upon  the  record,  had  he 
not  been  informed  that  it  had  been  qualified  to  some  extent.  He 
is  bound  to  the  extent  of  the  information  he  received,  but  no 
further.  He  was  not  obliged  to  seek  further  to  contradict  or 
qualify  the  record. 

The  complainant's  mortgage  should  be  paid  first  out  of  the 
proceeds  of  the  sale  of  the  house  lot,  but  not  first  out  of  the 
proceeds  of  the  vacant  lot. 

I  think  the  decree  should  be  reversed. 

For  affirmance — ^Beasley,  C.  J.,  Dixon,  Scudder,  Van- 
Syckel,  Clement,  Cole,  Dodd,  Green — 8. 

For  reversal — ^Depue,  Parker,  Reed — 3. 


Bridget  Hannon,  appellant. 

V. 

W.  B.  Williams,  receiver  of  the  Mechanics  and  Laborers  Sav- 
ings Bank  of  Jersey  City,  respondent. 

1.  A  depositor  in  an  insolvent  savings  bank,  who  is  also  a  debtor  to  the 
institation  for  money  borrowed,  is  not  entitled  to  set  off  the  amount  of  his 
^i^posit  against  his  indebtedness.  The  ordinary  rules  of  set-off  between 
debtor  and  creditor  do  not  apply  to  the  case. 
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2.  The  giving  of  the  depositor  credit  for  the  amount  of  the  loan  on  the 
books  of  the  bank,  the  same  being  entered  in  her  pass-book  and  remaining 
subject  to  her  check  for  a  long  time  before  the  bank  closed  its  doors,  was  an 
actual  payment  of  the  money  to  her.  And  she  is  not  entitled  to  a  deduction 
from  her  indebtedness  of  so  much  of  the  borrowed  money  as  remained  oa 
deposit  when  the  bank  suspended  payment. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  dismissing  the  appellant's  bill.     His  opinion  is  not  on  file. 

Mr,  Peter  BenUey,  for  appellant. 

I.  The  right  of  set-off  exists  in  appellant's  favor  against  the 
defendant. 

White  V.  Williams  J  2  Gr.  Ch.  376;  Rosevelt  v.  Niagara  Bank^ 
Hopk.  Ch.  679 ;  Attorney^  General  v-  Mechanics  and  Labor- 
ers  Savings  Bank,  6  Stew,  Eq,  163 ;  New  Amsterdam  Savings 
Bank  V.  Tartter,  6^  How,  Pr.  385  ;  Wartrus  v.  Bowery  Savings 
Bank,  21  N.  Y.  5^3  ;  Perry  cm  Trusts  §  17. 

II.  Equity  will  take  notice  of  the  circumstances  surrounding 
the  giving  and  obtaining  of  a  valuable  security,  and  if  those 
circumstances  should,  in  equity,  preclude  the  enforcement  of  that 
security,  it  will  so  be  done ;  that  the  holder  is  a  trustee  does  not 
matter,  in  the  application  of  the  doctrine.  Stories  Eq.  /ur.  §§ 
£04-221. 

Mr.  W.  B.  Williams,  pro  se,  cited — 

Attorney "Oeneral  v.  Mechanics  and  Laborers  Savings  Bank,  6 
Stew.  Eq.  163  ;  P.  L.  of  1869  p.  177  ;  Albany  Law  Jour.,  Od. 
23d,  1880  ;  Am.  Law  Rev.  March,  1881. 

The  opinion  of  the  court  was  delivered  by 

6b££N,  J.  The  appellant  in  this  case  was  a  depositor  in  the 
Mechanics  and  Laborers  Savings  Bank  of  Jersey  City.  While 
such  depositor^  and  more  than  a  year  before  the  bank  was  de- 
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clared  insolvent^  she  borrowed  from  the  corporation  the  sum  of 
$2^000,  and  secured  the  same  in  the  usual  manner  by  bond  and 
mortgage  on  her  real  estate.  The  money  borrowed  was,  at  her 
request,  placed  to  her  credit  in  the  bank,  subject  to  her  check, 
and  the  amount  entered  in  her  pass-book  as  a  deposit.  After 
this  transaction,  the  appellant  continued  to  make  cash  deposits 
and  draw  checks  until  the  bank  discontinued  business,  when  the 
balance  standing  to  her  credit  amounted  to  $2,416.  Included  in 
this  balance  was  a  considerable  portion  of  the  money  borrowed 
of  the  bank,  which  she  had  allowed  to  remain  on  deposit.  The 
corporation  having  been  adjudged  insolvent  by  the  chancellor,  a 
receiver  appointed,  and  demand  made  by  him  for  the  payment 
of  the  mortgage  debt,  the  api)ellant  filed  her  bill  praying  that 
her  deposit  might  be  offset  against  the  amount  due  on  her  bond 
and  mortgage,  and  the  mortgage  delivered  up  to  be  canceled. 

The  main  question  presented  for  consideration  in  this  case  is, 
whether  a  depositor  in  an  insolvent  savings  bank,  who  is  also 
a  debtor  of  the  institution  for  money  borrowed,  is  entitled  to 
ofi^t  the  amount  of  his  deposit  against  the  money  due  on  his 
obligation  in  the  hands  of  the  receiver? 

The  insolvency  of  the  party  against  whom  a  set-off  is  claimed 
has  long  been  considered  sufficient  ground  for  the  allowance  by 
a  court  of  equity  of  set-off  not  within  the  statute.  And  under 
the  provisions  of  the  statute  to  prevent  frauds  by  incorporated 
companies,  the  right  of  a  debtor  of  an  insolvent  corporation  to 
offset  bis  claim  against  the  receiver  is  recognized  and  established 
both  at  law  and  in  equity. 

But  to  entitle  a  party  to  such  equitable  relief  in  a  case  not 
provided  for  by  the  statute,  his  natural  equity  to  have  one  claim 
compensate  or  discharge  another  must  be  superior  to  any  equita« 
ble  claim  which  can  be  urged  in  favor  of  those  parties  for  whose 
benefit  his  claim  to  an  equitable  oflset  is  resisted.  Waterman  on 
SetrOff^439  ;  Holbrook  v.  Receivers,  6  Paige  231. 

Applying  this  principle,  our  investigation  is  reduced  to  the 
single  inquiry.  Is  the  equity  of  the  appellant  to  off-set  her  deposit 
against  the  amount  due  on  her  bond  and  mortgage,  superior  to 
the  equity  of  the  other  depositors  to  have  the  mortgage  debt 

17 
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collected  and  added  to  the  general  fund  for  the  payment  of  all 
the  depositors  ? 

In  the  solution  of  this  question,  regard  must  be  had  to  the 
peculiar  character  of  the  corporation  itself,  aiid  to  the  mutua! 
relations  of  the  depositors  to  each  other  and  to  the  corporation. 
Savings  banks  differ  widely  in  their  objects,  organization  and 
character  from  ordinary  banks  and  other  joint  stock  companiea. 
They  have  no  capital  stock.  They  are  incorporated  and  organ- 
ized not  for  the  advantage  of  the  corporators,  but  solely  for  the 
benefit  of  the  depositors.  Their  object,  as  stated  in  some  of  the 
early  charters  of  this  state,  is  to  receive  and  safely  invest  the 
savings  of  mechanics,  laborers,  servants,  minors  and  others, 
thus  affording  to  such  persons  the  advantages  of  security  and 
interest  for  their  money,  and  in  this  way  ameliorating  tlie  con- 
dition of  the  poor  and  laboring  classes  by  engendering  habits  of 
industry  and  frugality. 

Properly  organized  and  conducted,  a  savings  bank  is  a  qucLsi 
charitable  and  purely  benevolent  institution.  Its  only  object, 
the  safe  keeping  and  provident  investment  of  the  funds  of  the 
depositors.  The  members  of  the  corporation  have  no  property 
interests  in  its  funds,  of  which  they  are  by  law  constituted  the 
managers  and  guardians.  The  depositors,  who  alone  are  bene- 
ficially interested  in  the  prosperity  of  the  bank,  have  no  voice 
in  its  management,  nor  even  in  the  selection  of  the  persons  to 
whom  its  management  is  entrusted. 

The  assets  of  the  bank  are  its  invested  funds,  the  common 
contributions  of  all  the  depositors,  in  which  they  all  have  a  com- 
mon interest.  All  the  profits  of  tlie  business  are  divided  among 
the  depositors  or  accumulated  in  a  surplus  fund  for  their  joint 
benefit  and  greiiter  security.  As  each  depositor  is  entitled  to  his 
proportionate  share  of  the  profits,  so,  in  equity,  each  should  bear 
his  proportionate  share  of  the  losses.  So  long  as  the  bank  is 
solvent  no  injury  can  arise  from  permitting  a  depositor  to  off-set 
his  deposit  against  his  debt  due  to  the  bank,  as  no  preference 
would  be  given  in  such  case  to  one  depositor  over  another.  But 
in  case  of  insolvency,  to  allow  the  set-off  to  be  made  would  give 
an  unjust  preference  to  debtor  depositors  over  all  the  others. 
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Id  a  savings  bank,  the  depcMsitors  bear,  in  great  degree,  the 
same  relation  to  each  other  and  to  the  property  of  the  bank  as 
do  the  stockholders  in  other  monetary  institutions.  To  the  cor- 
poration itself  they  occupy  the  double  relation  of  stockholders 
and  creditors.  In  prosperity,  they  are  the  stockholders  among 
whom  the  profits  are  divided.  In  case  of  insolvency,  they  are 
the  creditors,  and  usually  the  only  creditors,  among  whom  the 
remaining  assets  are  to  be  distributed.  If  the  depositors  were 
themselves  made  by  law  the  corporators,  empowered  to  elect 
managers  from  their  own  number,  thus  forming  a  mutual  sav- 
ings bank,  the  similarity  would  be  more  complete,  and  the 
natural  equity  of  the  depositors  in  their  mutual  relations  to  each 
other  and  the  corporation  more  clearly  apparent. 

The  fact  that  the  law  for  the  greater  security  of  the  depositors 
and  the  more  provident  investment  of  their  funds  has  wisely 
taken  the  management  out  of  their  control  and  placed  it  in  the 
hands  of  disinterested  corporators,  cannot  in  equity  change  the 
relations  of  the  depositors  to  each  other,  or  affect  their  mutual 
interest  in  the  common  fund. 

In  some  aspects  the  relations  of  the  depositors  to  each  other 
and  the  corporation  are  identical  with  those  of  the  members  of  a 
mutual  insurance  company.  In  the  one  case,  a  deposit  is  made 
to  obtain  for  the  depositor  a  direct  profit  in  the  way  of  interest 
on  the  investment — in  the  other,  to  protect  the  members  against 
a  possible  loss.  In  both  cases  the  depositors  or  members  have 
the  same  common  interest  in  the  accumulated  assets  of  the  cor- 
poration, the  common  fund  to  which  they  alike  look  for  profit 
or  for  indemnity.  In  both  they  participate  in  the  profits  and 
bear  their  proportionate  share  of  the  losses — and  from  either,  the 
depositor  may  at  will,  so  long  as  the  corporation  remains  solvent, 
withdraw  his  deposit,  and  thus  sever  his  connection  with  the 
institution. 

In  Hillier  v.  Allegheny  Mutual  Insurance  Co,^  3  Pa,  St.  470^ 
Chief- Justice  Gibson  adjudged  that  the  loss  of  a  member  of  a 
matual  insurance  company  could  not  be  off-set  in  an  action  on 
his  premium  note,  when  the  funds  of  the  company  were  not  ade- 
quate to  pay  all  losses,  holding  that  to  allow  the  set-off  would 
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work  injastice  by  enabling  a  member  who  stood  in  the  doable 
relation  of  debtor  and  creditor  to  get  more  than  his  share  of  the 
common  fund,  and  that  the  pro|)er  plan  of  settling  the  affairs  of 
an  insolvent  company  of  mutual  insurers  is  to  liquidate  its  means 
and  responsibilities  separately. 

The  New  York  court  of  appeals,  in  Lawrence^  Recr.,  v.  Nelson^ 
SI  N.  Y,  158,  held  the  same  doctrine,  and  Chief-Justice  Corn- 
stock,  in  a  well-considered  opinion,  placed  his  decision  upon  the 
ground  that  the  defendant,  though  both  a  creditor  and  a  debtor 
of  the  institution,  occupied  still  another  relation,  to  wit,  that  of 
a  member  of  the  company  and  a  contributor  to  the  common  fund 
paid  in  for  the  security  of  all  the  members — that  like  every 
other  member  of  a  moneyed  or  trading  corporation,  he  took  the 
chances  both  of  gain  and  loss — ^and  that  in  such  case  the  rules  of 
set-off  between  debtor  and  creditor  have  no  application.  The 
reasoning  of  the  chief-justice  in  that  case  applies  equally  to  the 
one  now  under  consideration. 

The  case  of  Osborne  v.  Byrne,  Ji3  Ctmn.  166,  is  directly  in 
point,  and  expressly  holds  that  a  depositor  in  a  savings  bank, 
who  is  also  a  debtor  to  the  bank  as  a  borrower  of  its  funds,  can- 
not, upon  the  insolvency  of  the  bank,  off-set  the  amount  of  his 
deposit  against  his  indebtedness.  The  result  was  reached  upon 
a  similar  course  of  reasoning,  m. :  That  the  debt  owed  by  the 
depositor  to  the  corporation  belongs,  in  fact,  to  all  the  de{)08itor8, 
but  neither  the  institution  nor  the  other  depositors  owe  him  any- 
thing more  on  his  deposit  than  his  just  proportion  of  the  assets 
owned  by  the  bank. 

In  Stockton  v.  Mechanics  and  Laborers  Savings  Bank^  6  Stew. 
Eq»  163,  the  same  question  now  before  the  court  was  presented  to 
the  chancellor  for  his  decision,  upon  the  petition  of  the  receiver 
for  instructions,  and  in  that  case  the  chancellor  decided  that  a 
de|)ositor  who  is  also  a  debtor  to  the  bank,  is  not  entitled  to  off- 
set the  amount  of  his  deposit  against  his  indebtedness.  In  the 
result  reached  by  the  chancellor  I  entirely  concur,  as  the  true 
rule  in  the  case,  sanctioned  both  by  principle  and  authority. 

The  only  case  I  have  found  holding  a  contrary  doctrine  is 
Receiver  of  the  New  Amsterdam  Savings  Bank  v.  Tariiery  64  How. 


I 


7  Stew.]  JUNE  TERM,  1881.  261 

Hannon  v.  Williams.  • 

iV.  38S ;  but,  upon  examination,  that  decision  appears  to  be 
rested  mainly  on  the  general  rules  of  set-off  between  debtor  and 
creditor,  without  due  regard  to  the  peculiar  character  of  the  in- 
stitution in  process  of  liquidation. 

It  is,  however,  insisted,  on  the  part  of  the  appellant,  that  even 
if  she  cannot  set  off  her  deposit  against  her  indebtedness,  still 
that  she  is  entitled  to  have  deducted  from  the  mortgage  debt  so 
much  of  the  consideration  of  the  mortgage  or  the  money  bor- 
rowed thereon  as  never  actually  came  to  her  hands  but  remained 
OQ  deposit  to  her  credit  in  the  bank. 

This  contention  is  not  tenable.  Under  the  circumstances,  the 
giving  of  the  appellant  credit  for  the  amount  of  the  loan  on  the 
books  of  tlie  bank  was  equivalent  to  the  actual  payment  of  the 
money  to  her.  From  the  date  of  the  entry  of  the  deposit  it  was 
subject  to  her  check  or  order,  and  could  have  been  drawn  by  her 
at  any  time.  It  so  remained  subject  to  her  order  for  more  than 
a  year  before  the  bank  closed  its  doors,  and  during  that  time  the 
appellant  received  regular  dividends,  on  the  deposit.  In  ordin- 
ary, banking  operations,  loans  and  discounts  are  usually  placed 
lo  the  credit  of  the  customer,  and  are  drawn  out  by  check  as 
needed.  The  same  practice  prevails  to  some  extent  in  savings 
banks.  In  this  case  the  deposit  was  made  at  the  appellant's 
request,  and  it  does  not  lie  in  her  mouth  to  except  to  it. 

It  is  further  urged,  on  the  part  of  the  appellant,  that  the  bank 
being  in  failing  circumstances  at  the  time  of  making  the  loan, 
the  whole  transaction  was  fraudulent  and  void  as  against  her. 
It  is  not  pretended  that  any  inducements  were  held  out  by  the 
managers  or  officers  to  induce  the  appellant  to  execute  the  bond 
and  mortgage  to  the  bank.  The  loan  was  made  at  the  request 
of  the  appellant  and  for  her  accommodation.  The  making  of  a 
well-secured  loan,  if  the  funds  were  on  hand  for  the  purpose 
(which  is  not  denied),  even  if  the  bank  was  in  failing  circum- 
stances at  the  time,  was  a  provident  act,  and  for  the  benefit  of  all 
the  depositors.  The  appellant  herself  could  not  have  been  pre- 
judiced by  it  if  she  had  withdrawn  the  money  in  a  reasonable 
time.  The  charge  either  of  actual  or  constructive  fraud  is  not 
sustained  by  the  allegations  of  the  bill. 
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The  decree  of  the  court  of  chancery  should  be  affirmed,  with 
costs. 

For  affirmance — BEASLfiY,  C.  J.,  Depue,  Parker,  Scud- 
DER,  Van  Syckel,  Clement,  Cole,  Dodd,  Green— 9. 

For  reversal — Dixon,  Reed — 2. 


The  Mayor  and  Common  Council  op  the  City  op  New 

ARK,  appellants. 


Frances  Schuh,  respondent. 

1.  The  case  of  Bogerl  v.  C%  of  Elizabeth,  12  C.  E.  Or.  568,  approved. 

2.  The  court  of  errors  will  not  reconsider  or  review  one  of  its  own  decisioi^ 
at  the  instance  of  a  litigant. 

3.  Under  existing  laws,  a  land-owner  whose  lands  have  been  assessed  for  bene- 
fits in  the  making  of  a  public  improvement,  and  sold,  bj  force  of  an  unoonsti- 
tational  law,  can  procure  a  re-assessment,  and,  consequently,  he  cannot  now  file 
a  bill  to  remove  the  cloud  of  such  illegal  assessment  and  sale  from  bis  title. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Schuh  v.  Newark,  5  Stew.  Eq.  4,66, 

The  bill  in  this  cause  was  exhibited  for  the  purpose  of  remov- 
ing a  cloud  from  the  title  of  the  complainant's  land,  such  cloud 
consisting  in  a  purchase  made  by  the  city  of  Newark  of  the 
premises  in  question,  the  same  having  been  sold  for  an  unpaid 
assessment  for  a  city  improvement. 

Mr.  Henry  Young,  for  the  appellants. 

In  1871,  the  common  council  of  Newark  passed  an  ordinanoe 
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which  was  approved  by  the  mayor,  authorizing  the  paving  of  a 
portion  of  South  Orange  avenue.  In  accordance  with  the  terms 
of  this  ordinance,  the  avenue  was  paved.  Subsequently,  on  the 
5th  day  of  April,  in  the  year  1872,  an  assessment  of  the  whole 
amount  of  the  costs  and  expenses  of  the  said  improvement  was 
made  by  the  city  surveyor  upon  the  lands  and  real  estate  on  the 
line  thereof.  This  assessment  was  made  under  the  provisions  of 
section  109  of  the  charter  of  Newark.  P.  L.  of  1857  p.  116. 
This  section  provides : 

''  That  the  whole  amount  of  the  costs  and  expenses  of  regulating,  grading 
and  paving  any  street,  or  section  of  a  street,  ♦  «  «  »  shall  bo 
assessed  upon  the  owners  of  lands  and  real  estate  upon  the  line  of  said  street, 
or  section  of  a  street ;  and  whenever  such  improvement  shall  have  been  made 
under  the  provisions  of  this  act,  the  common  council  shall  ascertain  the  whole 
amoant  of  the  costs  and  ezpenscH  of  such  improvement  in  any  street  or  section 
of  a  street,  and  shall  cause  to  be  made  a  just  and  equitable  assessment  thereof, 
npon  the  owners  of  lands  and  real  estate  on  the  line  of  said  street,  or  section 
of  a  street,  by  the  city  surveyor." 

The  amount  assessed  upon  the  property  in  question  (then  be- 
longing to  one  Jacob  Baker),  was  $178.19.  It  is  not  allied 
in  the  bill  that  this  amount  was  excessive;  and  hence,  it 
may  fairly  be  assumed  that,  however  defective  tlie  legal  system 
devised  by  the  legislature,  no  greater  sum  was  assessed  upon  the 
property  of  the  respondent  than  its  increased  value  by  the  rea- 
son of  the  improvement. 

This  assessment  was  unpaid,  and  on  the  12th  of  June,  1873, 
the  comptroller  (the  duly  authorized  officer)  sold  the  lands  in 
question  for  the  amount  of  the  assessment,  to  the  city,  for  a  term 
of  fifty  years  ;  and  a  certificate  of  such  sale  wa3  duly  made  and 
recorded,  as  required  by  law.  This  certificate  is  still  held  by  the 
city,  and  is  a  lien  upon  the  property  described  therein.  (Section 
88  of  charter). 

No  declaration  of  aak  has  been  issued  thereon,  and  it  should 
be  remarked  and  carefully  noted  that  only  under  a  decUvraiion 
of  sale  does  a  purchaser  become  entitled  to  possession,  A  certi- 
ficate of  sale  confers  no  such  right. 
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In  May,  1879,  more  than  seven  years  after  the  assessment  in 
question  had  been  made,  the  respondent  purchased  the  land  so 
assessed  and  sold,  for  a  valuable  consideration.  8he  made  this 
purchase  with  full  knowledge  of  the  city's  lien,  and,  no  doubt, 
was  allowed  a  deduction  by  reason  thereof.  At  any  time  since 
her  purchase  she  miglit-  have  redeemed  her  land  from  this 
claim,  for  by  the  charter  of  the  city  (section  92)  lands  sold 
for  taxes  and  assessments  may  be  redeemed  at  any  time  before 
a  declaration  of  sale  shall  have  been  executed  and  recorded. 
Bogeii  v.  Elizabeth,  12  C,  E.  Gr,  568 ;  Lembeck  v.  Jersey  City, 
4  Stew,  Eq,  255  ;  Morrh  Canal  Company  v.  Jet'sey  City,  1  Beas. 
256 ;  Holmes  v.  Jersey  City,  1  Beas.  310 ;  Liebstein  v.  Newark, 
9  a  E.  Or.  200;  Dusenberry  v.  Newark,  10  C.  E.  Or.  287; 
Bogert  v.  Elizabeth,  10  C.  E.  Or.  4£7  ;  Agens  v.  Newark,  8  Vr. 
415  ;  Evans  v.  Jersey  City,  6  Vr.  381 ;  Baxter  v.  Jersey  City,  7 
Vr.  188 ;  Oraham  v.  Paierson,  8  Vr.  38^. 

Mr.  Frank  B.  Allen,  for  respondent. 

I.  The  provisions  of  the  statute  under  which  the  asseasmeui 
was  made  were  unconstitutional.  Agens  v.  City  of  Newark,  8 
Vr.  4,15. 

II.  A  sale  of  the  property  under  an  assessment  made  under 
an  unconstitutional  law  having  taken  place,  and  the  premises 
sold  to  the  city  of 'Newark  for  the  term  of  fifty  years,  and  said 
city  taken  a  certificate  of  sale  therefor,  such  certificate  of  sale, 
with  an  assertion  of  title  on  the  part  of  the  city,  constitutes  a 
cloud  removable  by  a  court  of  equity.  Bogert  v.  City  of  Eliza- 
beth, 12  C.  E.  Or.  568;  P.  L.  of  1870  p.  26;  Story's  Eq.  Jur. 
700;  Rev.  10^5  §  15;  Oraham  v.  Paterson,  8  Vr.  384; 
Baxter  v.  Jersey  City,  7  Vr.  191 ;  Lembeok  v.  Jersey  City,  4 
Stew.  Eq.  255. 

The  opinion  of  the  court  was  delivered  by 

Be  ABLE  Y,  C.  J. 

The  facts  of  this  case  are  admitted  to  be  identical  with  those 
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which  were  presented  to  this  court  for  its  consideration  in  the 
case  of  Bogert  v.  Oity  of  Elizabeth,  12  O.  E.  Gr.  568,  and  the 
chancellor,  when  the  matter  was  before  him,  granted  the  relief 
prayed  for  on  the  footing  of  that  authority.  It  is  not  apparent 
how  the  propriety  of  that  decision  can,  with  any  show  of  reason, 
be  called  in  question.  The  question  involved  was  plainly  res 
adjudicata,  and  it  is  not  the  practice  of  this  court  to  reconsider 
its  conclusions  at  the  instance  of  litigants.  The  decree  appealed 
from  should  be  affirmed. 

It  may  not  be  amiss,  however,  to  remark  that  no  force  is  per- 
ceived in  the  argument  so  strongly  pressed  before  this  court, 
founded  on  the  supposed    hardship   to  municipalities  ensuing 
from  the  rule  of  law  established  in  the  case  of  Bogeri  v.  City  of 
Elizabeth,     The  purchase-titles,  which,  according  to  the  case  re- 
ferred to,  may  be  dissolved  by  a  direct  proceeding  for  that  pur- 
pose, do  not  appear  to  be  of  any  value  to  any  one.     As  they 
cannot  be  enforced  by  the  city,  why  are  they  worth  retaining? 
It  is  said  that  these  lands  actually  benefited  by  the  public  im- 
provements, should  not  be  permitted   to  be  exonerated  from  all 
part  of  the  expense  of  making  such   improvement.     This  is 
granted — but  the  retention  of  a  worthless  purchase-title  does  not 
prevent  that  result.     The  truth  is,  the  lands  stand  entirely  dis- 
burthened  from  their  quota  of  such  expense  so  long  as' the  ataiivs 
continues  of  an  assessment  made  under  an  unconstitutional  law, 
and  a  purchase  by  the  city  by  virtue  of  proceedings  in  pursu- 
ance of  such  assessment,  and  I  have  never  been  able  to  see  why 
the  city  should  desire  to  preserve  such  a  status.     If  it  be  true,  as 
we  are  told,  that  considerable  amounts  of  money  due  to  the  cities 
of  the  state  are  in  this  uncollectible  condition,  I  think  it  is  mani- 
fest that  the  cities  themselves  are  to  blame  for  the  misfortune, 
for  it  cannot  be  doubted  on  an   application  to  the  legislature 
adequate  relief  could  be  obtained.     Suppose  a  law  should  be  en- 
acted authorizing  these  municipalities  to  set  aside,  so  far  as  un- 
paid or  unsettled  assessments  for  improvements  are  concerned,  all 
assessments  heretofore  made  by  force  of  unconstitutional  laws, 
and  providing  for  a  re-assessment  with  respect  to  such  lands,  on 
a  constitutional  basis,  there  seems  to  be  no  ground  to  suppose 
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that  such  an  act  would  not  apply  to  the  lands  of  this  complain- 
ant, as  well  as  to  the  lands  of  all  other  persons  similarly  situated. 
By  force  of  such  a  law,  properly  framed,  such  part  of  these  ar- 
rearages as  is  justly  due,  could  be  readily  collected,  and  the  only 
apparent  reason  why  the  same  has  not  been  long  since  realized^ 
would  seem  to  be  the  supineness  of  those  in  authority  in  munici- 
pal afiairs. 

And  with  respect  to  the  suggestion  that  these  equitable  saits, 
with  respect  to  this  class  of  assessments,  are  likely  to  be  numer- 
ous and  therefore  oppressive,  it  is  enough  to  say  that  in  view  of 
recent  legislation,  it  is  not  perceived  how,  in  the  future,  a  bill  of 
this  nature  could  be  upheld.  The  legislation  to  which  reference 
is  here  made,  is  that  series  of  acts  which  provides,  in  case  lands 
have  been  illegally  assessed,  for  proceedings  of  re-assessment  at 
the  instance  of  the  owner.  These  laws  give,  therefore,  to  the 
land-owner  an  equitable  remedy,  whereby  these  clouds  upon  his 
title  can  be  removed,  and,  consequently,  upon  well-settled  prin- 
ciples, he  will  be  compelled  to  resort  to  that  course  of  redress, 
for  he  cannot  ask  a  court  of  equity  for  relief,  when,  by  paying 
what  is  justly  due,  he  will  stand  in  no  need  of  such  relief. 

The  decree  should  be  affirmed. 

Decree  unammoudy  affirmed. 


George  S.  Coe  et  al.,  appellants^ 


V. 


The  Delaware,  Lackawanna  and  Western  Railroad 

Company  et  al.,  respondents. 

1.  A  railroad  company  having  filed  a  survey  of  a  route  over  which  another 
company  also  had  filed  a  survey,  having  held  such  other  company  out  as  the 
builder  o£  the  track  over  such  route,  and  having  taken  the  benefit  of  a  con- 
tract incident  to  the  laying  of  such  route,  made  in  the  name  of  such  other 
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company,  cannot  repudiate  each  contract,  on  the  ground  that  itself  is  the 
bnilder  of  such  road. 

2.  When  a  mortgage  is  given  by  a  railroad  company  on  its  franchises  and 
on  its  roads  to  be  thereafter  built,  and  a  branch  road,  not  in  contemplation 
at  the  date  of  such  encumbrance,  is  afterwards  laid  and  built,  such  branch 
road  will  pass  under  such  mortgage  subject  to  the  burthens  put  upon  it  by 
the  company  in  the  course  and  as  incidents  of  its  acquisition. 


On  appeal  from  a  decree  of  the  chaDcellor,  whose  opinion  i& 
reported  in  Ooe  v.  N,  J,  Midland  R,  iJ.  Co,y  4-  S^^^'  -^»  ■'^^• 

Mir.  Oortiandt  Parker,  for  appellants,  cited — 

Jf.  &  E.  R.  R,  Cb.  V.  Central  R.  R.  Co.,  2  Vr.  S09  ;  Moarehead 
V.  Litile  Miami,  17  Ohio  S4O ;  Blakeman  v.  Canal  Co.,  1  Md. 
154. 

Corporations  can  be  bonnd  by  implied  contracts  to  be  deduced 
by  inference  from  corporate  acta,  without  either  a  vote,  or  deed, 
or  writing.  Bank  of  Columbia  v.  Patterson,  7  Oranch  299 ; 
Bank  of  the  United  States  v.  Uumbridge,  12  Wheat.  74;  Perkins 
V.  Washington  Ins.  Co.,  4  Cow.  64S  ;  American  Ins.  Co.  v.  Oakley,^ 
9  Paige  496 ;  Fanning  v.  Oregoire,  16  How.  624  /  Abbott  v. 
Hermon,  7  Oreenl.  118 ;  Frankfort  Bridge  Co.  v.  City  of  Frank- 
fort, 18  B.  Mon.  41 ;  Peterson  v.  Mayor  &c.,  17  N.  Y.  44^" 
45s ;  Ihter  v.  La  Rtie,  16  Barb.  323  ;  Congregation  Beth  Elo~ 
him  V.  Central  Presbyterian  Church,  10  Abb.  {N.  S.)  4^4  >  Ang. 
&  Ames  on  Corp.  216, 218  ch.  VIII.  §  8,  and  cases  cited  ;  U.  8.  v. 
N.  0.  R.  R.  Co.,  12  WaU.  364  ;  WiUiamstm  v.  N.  J.  Southern  R.  R. 
Co.,  2  Stew.  Eg  317, 319,  320,  321 ;  Fenner  v.  Lewis,  19  Johns. 
S8 ;  Meade  v.  McDowell,  6  Binn.  196 ;  Bigdow  on  Estoppel 
078-688;  PhiUipsburgh  Bank  v.  Fuhm^,  2  Vr.  62;  Den  v. 
Baldwin,  1  Zab.  396,  403 ;  Philhmver  v.  Todd,  3  Stock.  312 ; 
Morris  Canal  v.  Lewis,  1  Beas.  323 ;  Pickert  v.  Ridgefield  R. 
R.  Co.,  10  C.  E.  Or.  316 ;  Carpender  v.  Carpender,  Id.  I84. 

Mr.  John  W.  Taylor,  for  respondents. 

I.  The  appellants  were  not  entitled  to  a  specific  performance 
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of  the  agreement  of  October  1 6th,  1872,  againat  the  ooraplain- 
ants. 

II.  The  decree  rightfully  requires  the  appellantn  to  paj  the 
value  of  the  land  takea  for  the  crossings,  nnd  the  damages  sus- 
tained io  consequence  thereof.  Coe  v.  K.  J.  Midland  R.  R.  G)., 
1  Stew.  Eq.  m ;  WilliriTnaon  v.  N.  J.  Souihem  R.  B.  Co.,  S  Stnc. 
Eq.  211 ;  dories  v.  Cily  of  Davenport,  9  Iowa  2S7  ;  Beyer  v.  Tan- 
ner, S9  lU.  135;  Hatfield  v.  Cent.  R.  R.  Co.,  4  TV.  251;  Jme^ 
City  V.  Montclair  R.  R.  Cb.,  6  Vr.  SS8;  M.  4  E.  R.  R.  Co.  v. 
Rlair,  1  Stock.  635. 

III.  If  the  respondcDts  are  entitled  to  damages  >&c,  they  sre 
entitled  to  a  reference  to  aBcertaio  them. 

IV.  The  mortgage  of  the  respondents  included  the  railway  over 
Tvliich  the  right  of  crossing  is  claimed  by  the  appellants.  Jona 
on  R.  R.  Securities  §  ISO;  1  Jonei  on  Mortgages  {M  ed.)  \l 
165,  157 ;  2  Redjield  on  Railways  {5th  ed.)  503;  Qretn'i 
Bricks  Ultra  Vires  {2d  ed.)  235,  awl  note  A;  Seymour  v. 
Canandaigua  &c.  R.  R.  Co.,  25  Barb.  384-;  Meyer  v.  Johjislon., 
53  Ala.  227, 330  ;  WiUink  v.  Mon-is  Canal  Cb.,  3  Or.  Ck.  377 ; 
'WiUiamsim  v.  N.  J.  Souihem  R.  R.  Co.,  10  C.  E.  Gr.  IS;  8.  C, 
S  Siew.  Eg.  311 ;  Hoh-oyd  v.  Marsliall,  10  H.  L.  Gas.  191 ;  Pen- 
nook  V.  Coe,  23  How.  117;  Dunham  v.  R.  R.  Co.,  1  WalL  3oi; 
Galveston  R.  R.  Co.  v.  Cowdrey,  11  Wall.  459  ;  Pierce  v.  Emery, 
33  N.  H.  434.;  MUchell  v.   Wiashw,  2  Story  630 ;  PhUlips  v. 

Winslow,  18  B.  Man.  431 ;  Elwdl  v.  Grand  5K.  and  JVeuitotrn  R. 
R.  Co.,  67  Barb.  S3;  Pierce  v.  Emery,  32  N.  H.  484;  ShoJiw- 
kin  Valley  R.  R.  Cb.  v.  Uvermore,  4?  Pa.  Si.  465 ;  Stevem 
V.  Watson,  4  Abb.  Ct.  of  App.  Dec.  302;  Bvansvtlle and  C^v- 
fordaviUe  R.  R.  Co.  v.  Dick,  9  Ind.  433. 

V.  With  respect  to  the  remaining  ground  of  app)Ka),  viz., 
"  tiiat  the  said  decree  declares  and  decrees  that  the  Hudson  Con- 
necting Railway  Company  had  no  title  to  or  right  in  the  right 
of  way  covered  by  said  crossing,"  it  is  sufficient  to  remark  : 

1.  That  the  appellants  are  not  the  Hudson  Connecting  Kail- 
vay  Company,  and  cannot  allege  themselves  to  be  "aggrieved  " 
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by  this  part  of  the  decree,  nor  can  they  appeal  therefrom.  They 
can  appeal  only  from  such  parts  of  the  decree  as  affect  them,  and 
cannot  call  in  question  other  parts  of  the  decree  in  which  they 
have  no  interest  ^  DanieWs  Ch.  Pr,  {4ih  ed,)  p.  14S9,  and  note 
2;  Idley  v.  JBowen,  11  Wend,  227 ;  Hone  v.  Van  Schaick,  7 
Paige  222. 

Mr.  D,  H.  Ohamberlainy  of  Maine,  for  respondents. 

From  this  decree  the  present  appellants  appeal,  for  the  follow- 
ing reasons : 

1.  Because  the  decree  holds  that  the  appellants  are  not,  as 
against  the  trustees  of  the  first  mortgage,  entitled  to  the  specific 
performance  of  the  agreement  between  the  appellants  and  the 
Hudson  Connecting  Railway  Company,  set  up  in  appellants' 
cross-bill. 

2.  Because  the  decree  holds  that  the  appellants  should  be  re- 
quired to  pay  to  the  said  trustees,  as  mortgagees,  the  value  of 
the  land  taken  by  the  appellants  and  for  the  crossings  made  by 
them  of  the  tracks  and  right  of  way  of  the  New  Jersey  Mid- 
land Railway  Company,  and  all  damages  sustained  by  the  latter 
company  and  its  mortgagees  by  reason  of  said  crossings. 

3.  Because  the  decree  refers  it  to  a  master  to  ascertain  and  re- 
port the  amount  of  the  value  and  damages,  and  reserves  the 
subject  for  a  separate  supplemental  decree. 

4.  Because  the  decree  holds  that  the  Hudson  Connecting 
Railway  Company  had  no  title  or  right  in  the  right  of  way 
covered  by  said  crossings,  and  the  mortgage  to  the  trustees  in- 
cluded the  railway  of  the  Hudson  Connecting  Railway  Company 
over  said  crossings,  and  that  the  appellants'  right  in  said  cross- 
ings is  to  be  considered  as  subject  to  the  said  mortgage  to  the 
trustees. 

6.  Because  the  decree  orders  a  writ  of  fieri  facias  for  the  sale 
of  the  appellants'  interest  in  said  crossings;  and  orders  the 
appellants  to  surrender  possession  to  the  purchaser  at  such  sale. 

I.  As  to  the  appellants'  right  to  specific  performance.  Fry 
on  Spec,  Perf.    §§    79,    103;     Vandyne  v.  Vredand,  3  Sfjock. 
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379;  Fry  (m  Spec.  Perf.  §  261;  Clarke  v.  Rochester,  Land 
N.  R.  R.  Co.,  18  Barb.  360;  Story's  Eq.  Jur.  §  760;  Fry 
on  Spec.  Pei^f.  §  262;  Vandyne  v.  Vredand,  3  Stock.  370, 
^81 ;  Johnson  v.  HubbeU,  2  Stock.  332,  3^2 ;  McDaviU  v. 
PierrepoTit,  8  C.  E.  Or.  4^ ;  Dickerson  v.  Oolgrove,  100  U.  & 
678,  680 ;  Erie  R.  R.  Co.  v.  Del.,  Lack,  and  West.  R.  R  Co,, 
6  C.  E.  Or.  283. 

II.  As  to  that  part  of  the  chancellor's  decree  which  requires 
the  appellants  to  pay  to  the  trustees  the  value  of  the  land  taken, 
and  for  the  crossings  made,  and  for  all  damages  sustained  by  the 
Midland  company  and  its  mortgagees  by  reason  of  such  cross- 
ings. 

III.  As  to  the  title  of  the  Hudson  Connecting  Kailwaj 
Company  to  the  right  of  way  covered  by  the  crossings  in 
•question,  and  as  to  the  subordination  of  the  rights  of  the  appel- 
lants in  the  said  crossings  to  the  trustees'  mortgage. 

IV.  If  the  several  positions  already  maintained  in  this  argu- 
inent  shall  be  regarded  as  correct,  it  will  remain  to  inquire  what 
is  the  attitude  of  the  appellants  toward  the  trustees,  as  mort* 
gagees,  upon  the  foreclosure  of  their  mortgage.  Sedgwick  on 
Meas.  of  Dam.  {7th  ed.)  \134^  note  (a)  ;  Berry  v.  Vredand,  1 
Zab.  183;  Van  Schxnck  v.  Del.  &  Rar.  Can.  Co.,  Spen.  £4^; 
Readington  v.  Dilley,  4-  Zab.  210;  Som.  &  E.  R.  R.  Co.  v. 
Doughty,  2  Zab.  496  ;  Trenton  Water  Power  Co.  v.  Chambers,  2 
Beas.  199. 

V.  In  respect  to  the  remaining  grounds  of  appeal  from  the 
chancellor's  decree.  Chegary  v.  Scofield,  1  Hal.  Ch.  626 ;  i?y«- 
son  V.  Boorman,  3  Hal,  Ch.  640  ;  Schenck  v.  Conover,  3  Beaa.  32. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

In  consequence  of  the  voluntary  withdrawal  of  several  of  the 
parties  to  this  appeal,  but  two  questions  are  left  for  solution  by 
this  court,  and  those  questions  are,  Whether  a  certain  written 
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agreement,  made  between  the  Hudson  Connecting  Company  and 
the  Morris  and  Essex  Railroad  Company  and  the  Delaware, 
Lackawanna  and  Western  Railroad  Company,  has  a  l^al  existence, 
and,  if  so,  what  is  its  legitimate  interpretation,  bearing  date  16th 
of  Clctober,  1872.  The  substance  of  this  agreement  is,  that  the 
Morris  and  Essex  Railroad  Company  should  permit  the  Hudson 
Connecting  Company  to  construct  its  railway  over  that  of  the 
Morris  and  Essex,  and,  as  an  equivalent,  that  the  latter  company 
should  have  the  right  to  cross  the  track  of  the  former. 

This  contract  is  drawn  into  controversy  in  this  wise :  George 
8.  Coe,  as  trustee  of  certain  bondholders  of  the  New  Jersey  Mid- 
land Railway  Company,  is  the  original  complainant  in  these  pro- 
ceedings, having  filed  his  bill  to  foreclose  a  mortgage  given  to 
him  by  that  company  as  a  security  of  the  bonds  just  mentioned. 
To  that  suit  the  Delaware,  Lackawanna  and  Western  Railroad 
Company,  as  the  lessee  of  the  Morris  and  Essex,  were  joined  as 
a  party.  This  latter  company,  during  the  pendency  of  these 
proceedings,  attempted  to  construct  Ob  line  of  road  by  force  of 
the  agreement  just  referred  to,  over  the  line  of  the  road  which  it 
insists  is  the  property  of  the  Hudson  Connecting  Company,  and 
Buch  effort  having  been  resisted,  it  filed  its  bill  for  a  specific 
performance  of  the  stipulation  in  question.  To  the  claim  thus 
set  up,  the  complainant  Coe,  as  trustee,  denies  the  ownership  of 
the  Hudson  Connecting  Company  to  the  line  of  railroad  em- 
braced in  the  agreement,  and  avers  that  this  portion  of  the  rail- 
road track  was  laid  out,  constructed  and  paid  for  by  the  New 
Jersey  Midland,  and  consequently  that  it  passed  uuder  the  trust 
mortgage.  The  circumstances  relating  to  the  controversy  with 
respect  to  the  title  to  this  portion  of  railroad  track  are  multiform 
and  numerous,  and  they  will  be  found  detailed  with  fullness  and 
accuracy  in  the  opinion  read  in  that  case  by  the  chancellor. 
From  the  view  which  I  shall  express  touching  the  questions  in- 
volved, it  will  not  be  necessary  for  me  to  recapitulate  such  facts 
vith  minuteness.  The  following  outline  will  suffice  to  render 
the  grounds  of  the  conclusions  arrived  at  by  me,  perspicuous : 

The  trust  mortgage  held  by  the  complainant  is  dated  1st  of 
August,  1870,  and  at  that  time,  and  up  to  the  spring  of  1871, 
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the  New  Jersey  Midland  Railway  Company  designed  to  reach 
the  Hudson  river  by  a  direct  route,  but  on  account  of  the  expense^ 
found  such  purpose  impractic^ible,  and  therefore  formed  the  plan 
of  attaining  the  desired  terminus  by  means  of  a  connection  with 
the  Pennsylvania  Railroad  Company.  In  furtherance  of  this 
design,  on  the  12th  of  July,  1871,  it  filed  a  location  of  what  it 
called  its  branch  line,  in  its  survey,  from  a  point  near  Bellman's 
creek,  to  the  Pennsylvania  railroad,  at  West  End.  Tliis  route 
was  identical  with  a  survey  laid  by  the  Hudson  Connecting 
Company,  part  of  which  had  been  faid  before  and  part  after  that 
of  the  Midland.  But  this  interference  between  these  surveys 
was  practically  of  no  moment,  as  both  these  companies  were 
under  the  same  management.  Under  these  circumstances,  the 
Midland  began  to  acquire  the  laud  necessary  for  this  route,  but 
in  a  proceeding  to  condemn  lands,  having  been  defeated  on  the 
ground  of  a  want  of  power  to  lay  the  route  in  question,  the 
agents  in  charge  of  the  affair  determined  to  lay  such  route  in  the 
name  of  the  Hudson  Connecting  Company.  Accordingly  this 
was  done,  the  New  Jersey  Midland  taking  the  title  to  such  pieces 
of  land  as  were  obtained  by  agreement  with  the  owners,  in  its 
own  name,  the  residue  of  the  land  being  condemned  by  proceed- 
ings in  the  name  and  under  the  charter  of  the  Hudson  Connect- 
ing Company.  In  onlcr  to  help  pay  the  cost  of  the  construction 
of  this  line  of  road,  bonds  have  been  issued  by  the  connecting 
company  to  the  amount  of  $400,000,  which  were  secured  by  a 
mortgage  on  its  road  and  franchises.  Part  of  these  bonds  were 
given  to  the  Midland,  and  part  to  the  Montclair  railroad,  a 
tributary  of  the  former,  and  which,  in  this  matter,  was  acting 
in  concert  with  the  former  company.  The  line  thus  built  was 
paid  for  in  part  by  the  Midland.  The  road  having  been  built 
in  this  way,  and  the  facts  having  been  laid  before  the  board  of 
directors  of  the  Midland,  that  body  passed  a  resolution  directing 
the  title  to  the  lands  embraced  in  the  route  to  be  conveyed  to  the 
Hudson  Connecting  Company.  That  step  was  accordingly  taken, 
the  conveyance  bearing  date  the  16th  of  October,  1873,  and 
shortly  afterwards  the  Midland  took  a  lease  of  the  road.  These 
facts  do  not  seem  to  me  to  be  disputable.     But  the  contention  of 


7  Stew.]  JUNE  TERM,  1881.  273 

Coe  V.  Del.)  Lack,  and  West  R.  B.  Co. 

the  complainant  is,  that  the  proceedings  of  the  agents  of  the 
Midland  in  acquiring  this  route  by  force  of  the  charter  of  the 
Hudson  Connecting  Company,  and  for  the  uses  of  such  company^ 
was  beyond  the  province  of  their  agency,  and  that  such  a  course 
of  proceeding  was,  at  the  time,  neitlier  known  to  nor  sanctioned 
by  the  body  of  directors  of  the  Midland,  and  that  when  such 
board  did  subsequently  sanction  these  steps,  such  ratification  was 
void,  as  respects  the  complainant  being  a  prior  mortgagee.  With 
respect  to  the  condemnation  of  lands  made  by  force  of  the  char- 
ter of  the  Hudson  Connecting  Company,  the  position  is,  that  in 
that  matter  the  charter  of  that  company  was  used  merely  as  a 
means  to  an  end — that  is,  to  the  acquisition  of  such  lands  by  the 
Midland.  Such  a  view  appears  to  involve  the  proposition  that 
if  an  agent,  in  good  faith  and  in  the  belief  that  it  is  best  for  the 
interests  of  his  principal,  departs  from  his  instructions  and  does 
an  act  not  authorized,  and  the  principal  becoming  aware  of  such 
act,  in  good  faith  ratifies  it,  such  ratified  act  is  not  binding;  and 
also  the  further  proposition  that  a  corporate  body,  possessed  of 
right  of  eminent  domain,  can  lawfully  transfer  such  right,  in  its 
own  discretion,  po  ianto,  to  another  corporate  body.  These 
propositions  seem  to  underlie  the  position  of  the  complainant 
with  regard  to  the  general  aspects  of  this  case.  But  as  I  think 
the  matter  now  before  the  court  can  be  settled  without  discussing 
or  considering  this  position,  I  shall  not  express  any  opinion  re- 
S])ecting  it ;  nor  shall  I  undertake  to  decide  the  further  question 
whether  this  branch  road  is  embraced  in  the  description  of  the 
provisions  contained  in  the  complainant^s  mortgage — a  question 
80  ably  discussed  in  the  brief  of  the  counsel  of  the  appellants, 
for  a  solution  of  these  questions  is  not  necessary  to  the  theory 
of  decision  which  appears  to  me  at  present  to  be  applicable. 

That  theory  is  that  this  respondent,  the  trustee,  is  not  in  a 
position  to  call  this  contract  in  question.  If  we  assume  the  atti- 
tude of  the  respondent  with  respect  to  the  ownership  of  this 
line  of  road  here  in  dispute,  and  hold  that  such  ownership  re- 
sides in  the  Midland  Railway  Company,  it  is  impossible  to  deny 
that  in  the  acquisition  of  such  roadway  the  Hudson  Connecting 
Company  was  used  as  an  agent  by  the  managers  of  the  first- 

18 
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named  corporation.  The  title  to  lands  has  been  extorted  from 
unwilling  land-owners  in  the  name  of  the  Hudson  Connecting 
Company,  for  the  benefit  of  the  Midland.  In  his  answer,  the 
trustee  is  obliged  to  admit  that  a  right  to  cross  the  Erie  railway 
was  acquired  for  the  benefit  of  the  Midland  by  the  Hudson  Con- 
necting Railway  Company.  In  addition  to  these  acts,  in  April, 
1872,  the  route  of  the  road-bed  in  dispute  leading  across  the 
road  of  the  Morris  and  Essex,  the  agents  of  the  Midland  took 
proceedings  to  obtain  a  right  to  such  crossing  by  condemnation 
in  the  name  of  the  connecting  company,  such  measure  being,  as 
it  is  now  claimed,  for  the  use  of  the  Midland,  and  thereopoo  an 
agreement  in  writing  was  entered  into  between  the  Morris  and 
Essex  Railroad  Company  and  the  Hudson  Connecting  Company, 
whereby  a  crossing  was  acquired,  which,  up  to  the  present  time, 
has  been  in  the  full  possession  and  use  of  the  Midland.  The 
contract  thus  made,  as  it  is  claimed,  for  the  benefit  of  the  Mid- 
land, was  never  dissolved  by  that  company,  even  at  the  time  of 
the  filing  of  this  bill.  It  was  under  these  circumstances  that  in 
the  fall  of  the  same  year  the  contract  now  in  dispute  was  entered 
into.  It  will  be  remembered  that  this  latter  contract  was  like- 
wise in  the  name  of  the  connecting  company,  and  by  it  a  right 
was  given  to  that  company  to  lay  its  crossing  for  the  u.se  of  the 
Montclair  road  over  the  Morris  and  Essex.  The  evidence  shows 
that  in  laying  tliis  disputed  piece  of  road  the  Midland  and  the 
Montclair  railroads  were  acting  in  concert,  each  having  received 
a  portion  of  the  bonds  issued  by  the  Hudson  Connecting  Com- 
pany. In  the  light  of  the  evidence  it  is  impossible  to  deny  that 
the  New  Jersey  Midland  Railroad  Company  was  a  party  or 
privy  to  both  these  agreements,  and  both  of  them,  in  the  most 
impressive  manner,  held  out  to  the  Morris  and  Essex  that  the 
line  of  road  in  question  was  being  built  by  the  Hudson  Con- 
necting Company.  Under  such  conditions  it  does  not  seem  to 
me  of  the  least  importance,  so  far  as  the  present  controversy  is 
concerned,  which  corporation,  in  point  of  fact,  was  the  real 
builder  of  this  part  of  road,  if  it  was  the  Hudson  Connecting 
Company.  Thus,  plainly,  the  contract  now  under  consideration 
is  clearly  valid,  and  so  it  seems  to  me  it  is  plainly  valid  as  against 
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the  respondent,  even  on  the  opposite  assumption  as  to  ownership, 
inasmuch  as  in  all  these  transactions  the  Hudson  Connecting 
Company  was  held  out  by  the  Midland  as  the  builder  and  owner 
of  the  road.     The  chancellor,  in  his  opinion,  says  that 

"The  connecting  company  merely  lent  its  charter  powers  of  condem- 
nation to  the  latter  [the  Midland]  to  be  used  if  and  when  necessary  to 
effectuate  the  purpose  of  the  latter,  in  the  execution  of  which  it  then  was, 
and  for  a  considerable  length  of  time  had  been  engaged — the  construction  of 
its  railroad  from  Bellman's  creek  to  West  End.  That  was  the  end  and  aim 
of  the  project  of  using  the  connecting  company's  charter,  and  the  sum  and 
substance  of  the  whole  matter.'' 

It  will  be  observed  that  no  one  act  in  the  progress  of 
the  transaction  thas  described  could  be  done  without  pre- 
senting, in  the  most  imposing  form,  this  connecting  company 
as  the  builder  of  this  line  of  road ;  and  after  carrying  into  effect 
such  a  project,  and  taking  into  its  possession  the  track  thus  ac- 
quired, it  is  quite  too  late  for  the  Midland  railroad  to  attempt  to 
repudiate  a  contract  honestly  entered  into  with  the  connecting 
railroad,  in  the  orderly  prosecution  of  such  project. 

And  in  such  a  respect  as  this  it  is  an  error  to  assume  this 
respondent,  as  the  mortgagee  of  the  Midland,  stands  in  a  better 
position  than  his  mortgagor.  The  fallacy  of  such  a  position 
arises  from  overlooking  the  circumstance  that  this  mortgage,  so 
far  as  we  are  now  concerned,  relates  to  a  railroad  track  to  be 
acquired  and  constructed  after  its  execution.  This  particular 
road  was  not  in  contemplation,  even,  when  this  mortgage  was 
given,  and  it  is  obvious  that  it  must  pass  to  the  mortgagee  with 
the  burthens  incident  to  its  acquisition.  All  the  property  and 
rights  acquired  by  the  mortgagor  enure  to  the  benefit  of  the 
mortgagee ;  but  nothing  can  be  claimed  by  the  latter  beyond 
this. 

The  right  to  cross  the  Morris  and  Essex  was  a  beneficial  inter- 
est added  to  the  value  of  the  mortgaged  premises ;  the  equivalent 
for  such  right  was  the  privilege  of  crossing  such  newly-built 
track  by  the  former  company.  Such  privileges  and  encumbrances 
were  the  usual  and  all  but  necessary  arrangements  incident  to 
the  laying  of  a  railroad  route,  and  they  inseparably  annex  them- 
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selves^  partly  as  an  advantage  and  partly  as  a  disadvantage,  to 
the  pro[>erty  in  the  railroad,  and  in  that  way  inevitably  qualify 
the  interest  that  comes  to  a  prior  mortgagee  in  such  premisee* 
The  contract  in  question  cannot  be  repudiated  by  this  trustee— 
the  property  came  to  him  cum  onere. 

Having  thus  concluded  that  this  agreement  is  legally  efiBca- 
cious  to  hold  all  parties  in  interest  to  its  terms,  the  next  inquiry 
is  as  to  its  meaning  and  legal  effect. 

As  I  have  said,  this  contract  first  gives  to  the  Hudson  Con- 
neoting  Company  the  right  to  cross  the  track  of  the  Morris  and 
Essex  at  a  certain  point;   it  then  stipulates  in  these  words: 

'*  Third.  That  if  at  any  time  hereafter  the  said  parties  of  the  first  part 
[The  Morris  and  ^ssex  and  the  Delaware  and  Lackawanna]  or  either  of 
them,  shall  desire  to  change  the  line  and  grade  of  the  main  line  of  the  Morris 
and  Essex  railroad,  or  of  the  Boonton  branch  railroad,  or  both  of  them,  as 
to  make  it  necessary  to  cross  the  said  railway  of  the  said  party  of  the  second 
part,  which,  under  this  agreement,  is  to  be  constructed  over  the  Morris  and 
Essex  railroad,  or  the  railway  which,  under  the  said  agreement  of  April  3d, 
1872,  had  been  constructed  by  the  said  party  of  the  second  part  over  the  said 
Morris  and  Essex  railroad,  or  over  both  of  said  railways,  they,  the  said  par- 
ties of  the  first  part,  or  either  of  them,  shall  have  the  right,  without  chaiige, 
to  cross  either  or  both  of  said  railways  of  the  said  party  of  the  second  part, 
over,  under  or  at  grade,  and  the  said  parties  of  the  first  part,  or  either  of 
them,  may  occupy  and  use  without  charge  so  much  of  the  lands  of  the  said 
party  of  the  second  part  as  may  be  necessary  for  that  purpose." 

By  force  of  these  stipulations,  the  Delaware,  Lackawanna  and 
Western  Railroad  Company  claims  the  right  to  cross  the  track  in 
question  at  a  point  where  it  runs  through  a  piece  of  land  about 
eighteen  hundred  feet  long,  used  for  terminal  purposes  and  as  a 
drill-yard.  The  question  is,  whether  such  a  right  has  been  con- 
ferred upon  this  company  by  virtue  of  this  conthict,  the  sab- 
stance  of  which  has  been  above  quoted. 

In  my  opinion,  such  a  claim  is  a  most  extravagant  one.  I  find 
such  a  signification  neither  within  the  literal  terms  of  the  agree- 
ment, nor  sustained  by  any  reasonable  supposition  as  to  the  in- 
tention of  the  parties.  The  contract,  in  words,  gives  the  right 
"  without  charge,  to  cross  either  or  both  of  said  railways,  and 
to  occupy  and  use,  without  charge,  so  much  of  the  lands  of  the 
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said  party  of  the  second  part  as  may  be  necessary  for  that  pur- 
pose," The  whole  privilege  here  granted  is  the  privilege  to 
cross  the  track,  and  to  occupy  and  use  the  land  necessary  for 
that  purpose ;  but  this  right  of  passage  does  not  embrace  any- 
thing bat  the  railroad  track,  and  the  land  appertaining  to  such 
track.  It  would  be  altogether  unreasonable  to  deduce  from  such 
terms  as  these,  that  it  was  the  understanding  of  these  parties  that 
this  railroad  company  should  have  the  enormous  privilege  of 
crossing  with  its  road  not  only  the  track  of  the  other  company, 
but  also  over  all  lands  and  structures  used  in  connection  with  its 
road.  Is  it  rational  to  assert  that  the  Morris  and  Essex  com- 
pany, when  it  entered  into  this  compact,  understood  that  it  was 
to  become  vested  with  the  right  to  construct  its  road,  without 
charge,  through  the  workshops  of  the  other  contracting  party,  or 
through  its  depots,  however  costly  ?  And  yet,  such  must  be  the 
right  if  the  construction  contended  for  is  to  prevail — and  surely 
a  right  so  exorbitant  and  oppressive  cannot  be  raised  up  out  of 
doubtful  terms.  It  may  well  be  doubted  whether  a  power  so 
unnecessary,  so  destructive  of  all  fairness  and  equality  in  the 
bargain,  could  be  enforced,  except  by  the  use  of  terms  so  clear 
and  specific  as  to  leave  no  room  for  speculation  as  to  what  was 
meant  on  the  one  side  and  on  tiie  other.  The  conventional 
privilege  to  cross  the  track  of  this  company  does  not  comprehend 
and  carry  with  it  the  right  to  cross,  without  charge,  its  drilling- 
yard.  So  far,  therefore,  as  the  mere  crossings  of  this  main  track 
at  the  points  in  question  are  concerned,  the  Delaware  and  Lacka- 
wanna Railroad  Company  is  entitled  to  do  such  act  without 
charge ;  but  so  far  as  it  crosses  lands  used  for  other  purposes 
than  that  of  its  main  railroad  track,  it  must  make  a  reasonable 
compensation,  to  be  ascertained  in  the  usual  manner.  The 
result  therefore  is,  that,  in  this  respect,  the  decree  should  be 
reversed,  and  the  contract  in  question,  construed  in  the  sense 
above  indicated,  should  be  decreed  to  stand  confirmed  iu  all  re- 
spects, and  to  be  specifically  performed. 
Neither  party  should  be  allowed  costs  in  either  court. 
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The  Midlahd  Railboad  Company,  appellants, 


Anna  L.  Hitchcock,  respondent. 

1.  The  complainant  was  the  holder  of  a  firat  mortgage  bond  of  the  defeod- 
L,  and  agreed  to  come  in  under  a  pUn  to  re-orgauiz«  the  defendant  b;  lonx 
the  Blatute ;  the  bill  alleged  that  the  defendant,  aa  re-organized,  was  t\wi 
issue  to  the  other  fanlderH  of  auch  finit  mortgage  bonds,  its  own  bonil«,  I'D! 
1  Dot  show  that  Buch  new  bonds  were  to  be  secured  hy  a  mortgage,— iftW, 
It  such  statementa  did  not  la;  a  ground  for  equitable  jurisdiction. 
i.  But  as  the  bill  alleged  tliaC  defendant  would  not  disclose  to  compliiauii 
at  the  plan  of  re-organization  was — Stld,  further,  that  the  right  of  such  dit- 
her}' laid  a  sufficient  foundation  to  the  suit. 


On  appeal  from  a  decree  of  the  clianoellor,  whose  opinioD  is 
ported  in  Hitchcock  v.  Midland  R  R.  0>.,  6  Stew.  Eq.  86. 

For  the  facts  of  this  case,  see  the  chaDcellor's  opinioD  reported 
6  Slew.  Eq.  86. 

Mr.  John  W,  Taylor,  for  appellaDts. 

I.  There  is  a  want  of  equity  in  the  bill. 

"  Ab  allegation  in  the  bill  that  the  plaintiff  '  is  informed,'  oi 
it  he  'is  informed  and  believes'  that  a  certain  material  fact 
ist8,  is  not  a  sufficient  aUegaiion  of  the  existence  of  gvch  a  fad. 
meron  v.  AbboU,  SO  Ala.  4.I6 ;  Litcaa  v.  Oliver,  S4  Ala.  6'i'6'; 
'alton  V.  Westwood,  73  lU.  125. 

"  But  the  fact  should  be  positively  alleged  by  the  platntilT  in 
J  bill."  S^y'8Eq.Pl.{9thed.)%Sil,andn<de{a);  Egremmt 
0>wdl,  5  Beav.  6W-6B3 ;  1  Dan.  Ch.  Fr.  {5ih  Am.ed.) 
•60;  Lord  XJxbridge  v.  Storrfand,  1  Ves.  50-66;  §umn  v. 
Kite,  1  Tenn.  Ch.  71. 

II.  The  complainant  has  an  adequate  remedy  at  law. 
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III.  The  complainant  should  have  made  the  Central  Trust 
Company  and  the  present  holder  of  the  bond  parties  defendant, 
in  order  to  equitable  relief.  By  the  complainant's  bill,  the  Cen- 
tral Trust  Company  appears  to  have  (he  custody  or  possession  of 
the  bond,  and  it  should  certainly  be  made  a  party. 

Mr,  Oeo.  B.  Broum,  for  respondent. 

I.  As  to  want  of  equity.  Story  on  Agency  {8th  ed.)  109,  § 
8S;  Jeffery  v.  Bigehto,  IS  Wend,  518 ;  Story  on  Agency,  § 
127;  North  Biver  Bank  v.  Aymar,  2  Hill  375 ;  Johnson  v. 
Jones,  4'  Barb,  369  ;  Van  Hook  v.  SomerviUe  Manuf,  Co,,  1  Hal, 
Ch.  633;  Ovlick  v.  Vro(m,  2  Vr,  182;  5  Vr.  4,63;  Nicholson 
V.  Janeway,  1  C.  E.  Or.  285 ;  Law  v.  Stokes,  8  Vr.  2^9; 
Hunter  v.  Hudson  Biver  I.  &  M.  Co.,  20  Barb.  4J93 ;  Medbury 
V.  Erie  B.  B,  Co.,  26  Barb,  564  ;  Dunning  v.  Boberts,  35  Barb. 
436;  WHbeck  v.  Schuyler,  44  Barb.  469,  31  How.  Pr.  97;  Me- 
chanics Bank  v.  N.  Y. &  N.  H.  B.  B.  Co,  13  N.  Y.  599;  North 
River  Bank  v.  Aymar,  3  Hill  362  ;  Fai-mers  Bavk  v.  Bviche7*s 
and  Drovers  Bank,  14  N,  Y.  627  ;  Oriswold  v.  Haven,  26  N.  Y, 
565;  Exchange  Bank  v.  Monteith,  26  N.  Y.  506  ;  Bank  of  New 
York  V.  Bank  of  Ohio,  29  N.  Y.  619 ;  President  &c.  v.  Comen, 
37  N.  Y.  320 ;  Armour  v.  Mich.  Cent.  R.  R.  Co.,  65 N.  Y.  Ill; 
Welsh  V,  Hartford  Fire  Ins.  Co.,  73  N.  Y.  5;  Walsh  v.  Gilbert, 
2  Hun  58, 

II.  Defect  of  parties.  The  bill  makes  all  persons  parties  who 
had  or  appeared  to  have  any  possible  interest  in  the  matter ;  it 
includes  the  individual  members  of  the  re-organization  commit- 
tee, and  the  new  company  formed  under  the  plan  of  re-organiza- 
tioD.  There  is  no  allegation  in  the  bill  showing  any  other  per- 
son having  an  interest;  on  the  contrary,  the  complainant  is  the 
only  person  who  has. 

III.  Remedy  at  law.  The  complainant  clearly  had  no  remedy 
at  law.    She  had  only  an  equitable  interest  in  the  property  and 
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ranchises  of  tlie  New  Jersey  Midland  Railroad  Company  or  the 
I'oeeeds  tliereol'.  The  property  sought  to  be  reached  in  this 
nit,  so  far  as  we  know,  is  not  in  existence.  A  bond  of  the  new 
ompany  "  to  be  issued  "  in  the  place  of  those  in  the  old.  The 
Id  bond  was  deposited  for  a  certain  purpose — that  purpose,  to 
btain  a  new  bond. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

I  agree  with  the  chancellor  in  the  view  which  he  takes  of  the 
aerits  of  this  case  as  the  same  are  stated  in  the  bill. 

My  only  difficulty  has  been  with  respect  to  the  equitable 
bundation  of  the  proceeding.  The  facts  are  detailed  in  the 
ipioion  of  the  chancellor.  The  bill  is  clearly  defective,  as  it 
eaves  it  greatly  ici  doubt  whether  or  not  the  bond  which  the 
omplaioant  claims  the  right  to  have  issued  to  her  by  the  com- 
lany  is  a  bond  that  is  to  be  secured  by  a  mortgage.  If  this,  ia 
loint  of  fact,  be  the  case,  then  it  is  plain  that  on  this  ground  the 
aatter  in  dispute  is  one  for  equitable  coguizance.  But  if,  od 
he  other  hand,  the  obligatioo  on  the  part  of  the  railroad  com- 
tany  is  to  deliver  a  naked  bond,  unsecured  in  any  way,  to  the 
omplainant.  in  consideration  of  the  bond  surrendered  to  it  by 
ler,  then  it  seems  plain  to  me  that  a  suit  at  law  would  he  the 
inly  remedy.  In  such  latter  instance,  an  actual  breach  of  the 
mplied  contract  would  afford  the  complainant  plenary  redress. 
3ut  although  this  bill  is  thus  deficient  in  this  particular,  never- 
helesB  there  is  an  indication  in  it  that  the  bond  in  question  is  a 
Qortgage  bond,  for  in  the  charging  part  it  charges  that  the  com- 
)lainant  is  entitled  to  "a  mortgage  bond  of  the  said  Midland 
ompany,"  in  lieu  of  the  one  surrendered  by  her.  Yet,  such  a 
iharge  standing  bolated  in  the  bill,  without  being  supported  or 
justified  by  any  precedent  statement,  would  not  suEBciently  ex- 
libtt  the  existence  of  a  jurisdictioDal  fact.  I  am  not  able  to  see 
low  the  cognizance  of  equity  over  the  case  can  be  sustained  on 
his  ground. 

However,  I  have  come  to  the  conclusion  that  it  was  proper  to 
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sustain  this  bill  against  this  demurrer,  for  the  reason  that  the 
complainant  has  a  right  to  a  discovery  of  the  plan  on  which  the 
new  company  was  re-organized.  In  her  bill^  the  complainant 
alleges  that  the  committee  or  trustees  entrusted  with  the  carrying 
oat  of  the  plan  or  agreement  of  re-organization,  approved  of  an 
assumption,  compromise  or  settlement  of  the  debts,  claims  or  lia- 
bilities of  the  said  New  Jersey  Midland  Railway  Company,  but 
upon  what  particular  or  general  terms  they  refuse  to  inform  this 
complainant.  It  is  clear,  I  think,  that  the  complainant  is  enti- 
tled to  this  information,  and  it  is  also  clear  that  this  court  can- 
not say  whether  her  rights  are  legal  oi*  equitable  until  such  dis- 
covery shall  have  been  obtained.  It  is  highly  probable  that  the 
holders  of  the  first  mortgage  bonds  of  the  old  company  were  to 
have  similar  bonds  from  the  new  company,  and  if  such  was  the 
plan  on  which  the  new  company  was  to  be  constituted,  then,  as 
has  been  said,  the  complainant  has  presented  her  case  to  the  ap- 
propriate forum.  This  right  to  a  discovery  affords  a  basis  on 
which  this  proceeding  may  be  rested.     I  shall,  therefore,  vote  to 

affirm  the  decree. 

Decree  unanimously  affirmed. 


Andrew  D.  Campbell,  appellant, 

V. 

J.  Frank  Fort,  executor,  respondent. 


ifr.  A.  M.  Hasaell,  for  appellant. 

Mr,  Joseph  CouU,  for  respondent. 

Per  Curiam. 

This  decree  unanimouslv  affirmed.     No  opinion  was  filed  in 
the  court  of  chancery. 
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M.  &  R  R.  B.  Co.  V.  Zabriskle. 


The  Morris  and  Essex  Railroad  Company,  appellant^ 


V. 


Lansing  ZABRiSKiEy  respondent. 


Mr,  J.  D.  Bedle,  for  appellant. 

JIfr.  Lansing  Zabriskie,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by  the 
chanoellor  in  the  case  below.     6  Stew.  Eq.  SS, 


Alexander  Gray,  appellant, 


V. 


John  Gray  et  al.,  respondents. 


Mr.  O.  D.  W.  Vroom  and  Mr.  Peter  L.  Voorhees,  for  appel- 
lant. 

Mr.  E.  E.  Green  and  Mr.  Barker  Oummere^  for  respondents. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by  the 
'binary  in  the  case  below.    6  Stew.  Eq.  692. 
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William  H.  Habbisok,  appellant, 

17. 

JoBHUA  S.  CooLEY,  respondent 


Mr,  WiUiam  B.  Ouild^  for  appellant. 

Mr.  Joseph  Oovit,  for  respondent. 

On  appeal  from  a  decree  of  the  chancellor  based  on  the  fol- 
lowing opinion  of  Henry  C.  Pitney,  esq.,  advisory  master : 

This  bill  is  filed  by  a  judgment  creditor  of  the  firm  of  Hall 
&  Harrison,  composed  of  Albert  F.  Hall  and  Reuben  M.  Har- 
rison,  in  aid  of  an  execution  levied  on  goods  and  chattels  once 
confessedly  owned  by  the  execution  debtors,  but  now  claimed 
by  William  H.  Harrison,  brother  of  R.  M.  Harrison,  under  twa 
bills  of  sale,  one  from  Hall  to  R.  M.  Harrison,  and  the  other 
from  R.  M.  Harrison  to  W.  H.  Harrison. 

The  question  is  as  to  the  validity  of  the  title  of  W.  H.  Har- 
rison as  against  the  creditors  of  the  firm,  particularly  the  com- 
plainant. 

The  complainant  contends  that  the  sale  from  the  firm  to  Wil- 
liam H.  Harrison  was  fraudulent  and  void  as  against  him  and 
other  creditors  in  his  situation.  The  defendants  deny  the  fraud^ 
and  put  themselves  upon  the  bona  fides  of  the  transaction,  which 
8  the  sole  question  litigated. 

At  the  close  of  the  argument,  I  expressed  a  decided  opinion 
that  the  conveyance  from  Hall  to  R.  M.  Harrison  and  from  R. 
M.  Harrison  to  W.  H.  Harrison  was  a  bald  and  transparent 
fraud  as  against  Hall,  and  would  be  set  aside  if  complained 
of  by  him.  At  the  same  time,  I  felt  grave  doubt  as  to  whether 
the  complainant  could  take  advantage  of  it,  and  took  further 
time  to  consider,  which  having  done,  and  after  going  over  the 
whole  case  carefully,  have  now  to  state  my  conclusion. 

The  property  conveyed  included  all  the  property  of  the  part- 
ners, and,  as  now  alleged,  all  debts  due  them.     Neither  has  any 
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other  property  of  any  kind.  Its  conveyance  to  W.  H.  Harrison 
leaves  them  without  means  to  discharge  their  indebtedness  to 
complainant  except  an  uncertain  and  remote  interest  in  a  stock 
company,  which  I  stop  here  to  say  amounts  to  nothing. 

As  to  the  value  of  the  property  conveyed,  Hall  made  up  a 
statement  of  the  affairs  of  the  partnership  on  three  separate 
papers.  The  first  paper  was  a  list  of  machinery  and  stock  on 
hand — not  produced.  The  amount  appearing  clearly  from  other 
papers  is  $2,475.98.  (From  this  paper  the  list  of  articles  sold 
in  the  bill  of  sale  was  taken.  It  was  in  the  handwriting  of 
Provost,  who  was  W.  H.  Harrison's  attorney,  and,  as  is  said, 
cannot  be  found).  This  amount  was  made  up  of  original 
machinery  purchased  by  this  firm  and  other  articles  added. 

Second  paper,  Exhibit  No.  i,  contains  statements  of  accounts 
due,  but  the  addition,  $293.59,  is  erroneous,  and  has  misled 
defendants  and  their  counsel. 

The  gross  amount  of  accounts  due  is $488  90 

Small  items  not  on  last  paper 6  24 

$2,971  12 

From  this  amount  allowances  were  made,  as 
testified  by  Hall,  and  shown  by  figures  on 
back  of  Exhibit  No.  J^,  as  follows :  Differ- 
ence in  value  of  machinery  (items  of  this 
are  on  back  of  Exhibit  2) $64  00 

Bad  accounts  (this  shows  also  on  back  of  iVb.  ^),     74  16 

Difference  in  Churchill  work  (items  also  on 

back  of  No.  2) 80  05 

Vise 4  00      222  21 

$2,748  91 

Amount  after  deductions.... 2,748  91 

Then  was  added  (for  what  does  not  appear),  50  00 

$2,798  91 
Then  was  deducted  (for  what  does  not  appear),  250  00 

$2,548  91 
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From  all  the  evidence,  I  think  this  a  fair  valuation  of  the 
goods  and  accounts  as  a  going  concern. 

The  third  paper,  Exh^it  No,  2,  shows  the  debts. 

Their  total  is : Jl,291  16 

(Not  including  the  debt  of  the  complainant),  adding 

complainant's  debt 930  00 

Total  debts  are $2,221  16 

Assets 2,548  91 

Balance  of  assets $327  75 

The  firm  was  in  that  condition  which  may  be  considered  in- 
solvent for  purposes  of  equity ;  that  is,  unable  to  pay  their  debts 
if  called  upon  suddenly — unable  to  meet  their  obligations,  ex- 
cept by  the  grace  of  creditors — but  not  insolvent  in  the  sense 
of  not  being  worth  enough  to  pay  their  debts. 

This  indebtedness  consisted  of  chattel  mortgage  and 

rent  to  Hairs  estate $695  86 

Open  accounts 416  30 

Tucker,  cash  loaned 150  00 

Unknown 29  00 

Total,  except  complainant's $1^291  16 

Complainant's 930  00 

In  all $2,221  16 

CIBCUM8TANCE8  OP  THE  CONVEYANCE. 

Hall,  desiring  to  sell  out,  spoke  to  W.  H.  Harrison  to  take 
his  place  in  the  firm,  in  the  last  of  January  or  first  of  Feb- 
ruary, 1880.  W.  H.  Harrison  asked  for  statements,  and 
those  above  referred  to  were  made  out.  The  complainant's 
debt  was  not  on   the   statements.     Then   there  was  a  consul- 


286         COURT  OF  ERRORS  AXD  APPEALS.  [34  Eq. 


HuTisoo  r.  Coolej. 


tation  between  the  three,  and  a  brother,  Charles  Harriscm, 
who  was  to  furnish  the  monev  to  W.  H.  ELarrison.  Hall 
asked  $1,200  for  his  interest  in  the  businesB,  W.  H.  Har- 
rison to  pay  all  the  debts  except  complainant's;  that  is, 
$600  for  his  half.  W.  H.  Harrison  declined,  and  then  fur^ 
ther  negotiations  were  carried  on  through  R.  M.  Harrisoo* 
Hall  testifies  that  R.  M.  Harrison  told  him  that  W.  H.  Har- 
rison would  pay  $300,  or  $150  each,  and  assume  complainant'd 
debt — $900 — which  was  in  effect  the  same  as  Hall  had  offered. 
Hall  accepted,  and  the  papers  were  to  be  made  out.  This  was 
done  by  W.  H.  Harrison's  orders,  and  two  deeds  were  prepared, 
one  from  Hall  to  R.  M.  Harrison,  and  one  from  R.  M.  Harrison 
to  W.  H.  Harrison.  The  first  was  dated  February  12th,  the 
other  February  20th.  Both  were  written  at  once,  and  in  the 
«ame  handwriting.  The  consideration  of  one  $150,  the  other 
$1,600.  The  parties  met  at  the  shop;  $120  were  paid  by  W. 
H.  Harrison  to  Hall  ($30  retained  to  pay  a  workman),  and  Hall 
executed  a  bill  of  sale.  This  he  understood  to  be  a  part  of  the 
sale  from  the  firm  to  W.  H.  Harrison. 

The  three  Harrisons  then  went  to  McCarter  &  Keen's  office, 
and  there  R.  M.  Harrison  executed  the  second  bill  of  sale  to 
W.  H.  Harrison.  The  consideration  was  as  follows,  as  testified 
to  by  Henniou : 

Debt  of  Hall's  estate  (chattel  mortgage  and  rent) $730  00 

Old  note  of  R.  M.  Harrison 659  00 

Due-bill  from  W.  H.  Harrison 211  00 


$1,600  00 


R.  M.  Harrison  and  VT.  H.  Harrison  swore  that,  the  same 
evening  after  arriving  home,  the  latter  paid  the  former  $120, 
and  gave  a  new  due-bill  for  $91.  There  is  no  other  proof  of  this. 
It  is  contradicte<l  by  R.  M.  Harrison's  admission  to  the  complain- 
ant, and  I  am  not  satisfied  it  was  paid. 

R.  M.  Harrison  continued  in  actual  possession. 

The  fraud  on  Hall  is  palpable ;  the  juggle  of  the  two  bills  of 
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sale  and  different  considerations,  show  this.  The  contract  be- 
tween him  and  IL  M.  Harrison  was  that  all  debts,  including  the 
complainant^s,  were  assumed  by  W.  H.  Harrison.  This  is  con- 
firmed by  B.  M.  Harrison's  affidavit,  as  follows : 

Debt  to  estate  of  Hall $700  00 

Other  debts 400  00 

Complainant's 600  00 

$1,700  00 
Cash 300  00 

Value  of  property $2,000  00 

The  sale  to  W.  H.  Harrison  was  on  a  different  consideration 
— ^leaving  out  the  complainant's  debt  and  paying  B.  M.  Har- 
rison with  an  old  note,  which  W.  H.  Harrison  declared  under 
oath,  on  the  stand,  he  considered  worthless.  Further,  B.  M. 
Harrison  and  W.  H.  Harrison  say,  by  their  answer,  and  swear 
on  the  stand,  that  book  accounts  were  assigned  as  follows  : 

Amount  of  accounts  due  to  firm $293  59 

Book  accounts  due  from  the  firm 398  31 


Difference $104  72 

Say  $106,  and  that  this  balance  of  $105,  added  to  $1,600, 
makes  the  amount  actually  paid  $1,705. 

After  the  sale.  Hall  refused  to  turn  over  the  books  of  account, 
and  then  B.  M.  Harrison  released  W.  H.  Harrison  from  his 
obligation  to  pay  the  debts  of  $398.61,  and  took  bis  note  for 
$106. 

This,  I  am  satisfied,  was  all  a  sham,  and  an  after-thought  got 
up  to  show  a  greater  consideration  for  the  goods  sold,  and  is  a 
confession  that  the  consideration  of  $1,600  is  inadequate. 

The  lack  of  good  faith  is  shown  by  an  examination  of  Ex- 
MbUs  1  and  ^,  from  which  the  figures  398.31  and  293.59  are 
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taken.     Both  are  pencil  footings — one  of  aocountas  due  the  firm, 
the  other  of  debts  due  by  the  firm — and  both  are  incomplete. 

The  accounts  due  the  firm  are $293  59 

Items  not  carried  out,  but  written 195  31 

1488  90 
Debts  on  ExhibU  ^,  not  included  in  Hall's  estate : 

Open  accounts 416  30 

To  which  add  in  pencil 150  00 

29  00 

The  transactions  were  understood  by  Hall,  and  rightly,  too, 
to  be  a  unit.  R.  M.  Harrison  introduces  into  it  an  element  un- 
known to  Hall,  by  which  he  receives  back  his  old  note  as  part 
of  the  consideration. 

To  take  the  edge  off  of  this  surrender  of  the  old  note  as  part 
consideration,  W.  H.  Harrison  and  R.  M.  Harrison  both  swear 
that  the  old  note  was  worthless.  Avoiding  Scylla  they  run  into 
Charybdis,  and  show  no  adequate  consideration. 

W.  H.  Harrison  swears  he  did  not  know  of  the  complainant's 
debt. 

R.  M.  Harrison  swears  to  the  same  thing. 

All  Hall  can  state  is  that  R.  M.  Harrison  assured  him  that 
W.  H.  Harrison  was  to  pay  it.  I  can  place  no  credence  in  the 
story  of  R.  M.  Harrison  and  W.  H.  Harrison.  Contradiodon 
between  affidavits  and  answer  and  evidence — ^their  manner  on 
the  stand— compels  me  to  disbelieve  them. 

The  figures  on  the  back  of  Exhibit  No.  S,  are  significant 
These  figures  are  in  pencil,  but  not  in  Hall's  handwriting : 

2600 
900 


1700 

The  attention  of  counsel  was  called  to  them  during  the  trial| 
but  no  explanation  was  offered.     These  papers  were  confessedly 
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in  W.  H.  Harrison's  possession  all  the  time^  the  affidavits  and 
answers  were  prepared  from  tbem^  and  they  were  produced  by 
his  oounsel. 

Hall  did  not  have  the  benefit  of  their  inspection  when  sworn ; 
they  were  produced  afterwards. 

If  there  was  any  evidence  that  W.  H.  Harrison  knew  of  com- 
plainant's debts^  his  denial  would  not  satisfy  me. 

True^  he  says  he  considered  the  firm  insolvent^  and  yet  in 
baying  their  property  he  assumed  all  debts,  and  found  margin 
for  an  old  note  of  one  of  them  for  |700. 

On  the  accounts  as  he  made  them  up  there  was  a  handsome 
margin  due  B.  M.  Harrison.  This  indicates  very  strongly  that 
he  did  suppose  there  were  other  debts.  Else  how  were  they 
insolvent? 

But  there  is  no  evidence  at  all  that  he  knew  of  it,  except  B. 
M.  Harrison's  statement  to  Hall. 

The  question  is,  then,  Was  this  transaction  one  whiok  toas  void 
as  to  creditors  at  large  t 

There  was  no  written  assumption  by  W.  H.  Harrison  of  any 
debt,  except  the  mortgage  debt,  and  no  proof  of  it  available  to 
creditors,  except  B.  M.  Harrison's  evidence.  Hennion's  evi* 
denoeis  insufficient. 

W.  H.  Harrison  could  produce  the  bill  of  sale  against  any 
creditor  and  show  how  he  paid  the  $1,600,  as  sworn  to  by  Hen- 
nion,  which  included  no  debts  except  Hall's  estate  debt  of  $700. 

Now,  the  value  of  the  property  altogether  was  $2,000 ;  the 
equity  conveyed  not  less  than  $1,300,  for  which  W.  H.  Harrison 
paid  only  $150  in  cash.  This  consideration  I  hold  entirely 
inadequate.  It  does  not  amount  to  a  good  consideration.  There 
mast  be  a  bona  fide  sale  and  a  good  consideraiion,  both.  Sayre 
V.  Fredericks,  1  C.  E.  Gr.  209;  1  Story's  Eq.  Jur.  SSS. 

It  is  very  clear  that  B.  M.  Harrison  intended  to  set  creditors 
at  defiance.  His  story  that  he  had  arranged  to  pay  complainant 
with  stock,  is  absurd  and  hurts  his  case. 

The  taking  of  his  old  note  did  not  help  him  any.  His  brother 
was  not  pressing  him,  but  complainant  had  a  note  just  coming 
due  which  they  could  not  meet.     They  killed  several  birds  with 

19 
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}  Btone.  He  got  clear  of  Hall,  put  the  property  m  bis 
)ther's  hands,  where  it  would  be  just  as  valuable  to  him  as  Id 
own,  and  got  it  beyond  the  reach  of  the  complainant 
It  is  hard  to  believe  that  W.  H.  Harrison  did  not  partiripate 
this  scheme  in  all  its  length.  He  did  partici[kate  eo  far  is 
sating  Hall  went.  He  now  says  he  expected  to  pay  all  ihe 
>t6,  and  did  nut  know  of  complainant's  debt. 
I  do  not  believe  he  meant  to  pay  the  unsecured  debts  on  Hall's 
;,  No.  £. 

But  whether  he  participated  in  the  scheme  to  delay  creditors, 
not,  the  circumstances  are  such  as  to  put  him  on  his  guarti 
i  bring  him  within  the  rule  laid  down  in  Aiwood  v.  Jmpim, 
0.  E.  &r.  ISO. 

He  bought  the  goods — all  the  property — of  a  firm  which  be 
mits  he  knew  to  be  practically  insolvent,  at  a  grossly  inade- 
ate  price. 

The  payment  in  part  by  the  individual  partner's  note  for  the 
lole  assets  of  the  shaky  firm,  was  in  itself  a  fraud  on  o^itAis, 
I  understand  the  rule  laid  down  in  MdrcpolUan  RuJt  t. 
rague,  by  the  chancellor  and  court  of  errors. 
Chancellor  Zabriskie says,  {5  C  E.  Or.  SO): 

'A  pajment  of  individual  debla  out  of  partnerehip  ameta  will  not  be 
aside  unlesa  in  case  of  inaolvenc^,  or  when  done  in  con  temp  lilion  o^ 
olvency,  to  give  an  Improper  preference," 

He  held  the  preferenoe  in  that  case  good.  The  court  of  appeals 
aught  he  went  too  far  in  favor  of  such  a  transaction,  and  saj, 
a  E.  Ur.  5U)  ■• 

'To  exclude  any  preaumption  lliat  Ihe  validity  of  that  appropriation  of  ite 
-tncnhip  funds  it  asaented  to,  it  may  be  well  to  aay  that  in  Kirby  v.  Sdmot- 
ker,  S  Barb.  Ch.  47,  Chancellor  Walworth  held  the  contrary  doctrine,  md 
led  it  upon  what  eeems  to  be  sound  reason." 

Here  the  favoring  of  the  individual  creditor  was  done  by  that 
[Jividual  member  of  the  firm  without  the  knowledge  of  the 
[ler  partner,  and  in  the  face  of  the  agreement  of  the  other  part- 
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ner^  that  all  debts  should  be  assumed — that  is,  R.  M.  Harrison 
agreed  with  Hall  that  the  sale  was  on  condition  that  all  debts 
were  assumed,  and  that  he,  B.  M.  Harrison,  got  the  same  as 
Hall.  Instead  of  so  carrying  it  out,  he  leaves  complainant's 
debt  out  of  the  list  assumed,  and  thereby  leaves  room  for  getting 
in  his  own  individual  debt.  Such  a  sale  Hall  did  not  assent  to, 
and  W.  H.  Harrison  knew  that  Hall  did  not  assent  to  it. 

Hall  had  a  right  to  repudiate  it,  because  he  was  left  liable  to 
pay  this  debt  of  the  complainant,  and  as  permitting  assets  to  be 
disposed  of  for  the  benefit  of  the  individual  partner  without  his 
assent 

Such  an  equity  in  Hall,  according  to  Chancellor  Walworth, 
can  be  taken  advantage  of  by  their  creditors.  There  are  other 
authorities  to  the  same  effect. 

I  have  examined  the  cases  cited  by  defendant's  counsel,  and 
none  go  far  enough  to  sustain  this  case.  They  all  except  the 
class  of  cases  in  wliich  I  think  this  is  included.  See,  also,  WU- 
wn  V.  Robertson,  21  N.  Y.  587,  592. 

The  case  may  be  thus  summarized  : 

Albert  F.  Hall  made  this  bill  of  sale  in  good  faith,  upon  the 
understanding  that  it  was  a  part  of  a  step  in  a  sale  by  the  two 
partners  to  W.  H.  Harrison  at  $300,  over  and  above  all  debts, 
which  were  to  be  assumed  by  him.  In  point  of  fact,  the  sale 
was  not  made  on  such  terms  as  the  defendants  now  contend,  but 
CD  terms  which  not  only  did  not  assume  all  debts,  but  was  for 
an  inadequate  consideration  and  included  the  payment  of  an 
individual  partner's  debt  out  of  partnership  assets,  leaving  the 
firm  insolvent. 

The  actual  arrangement  was  made  for  the  purpose,  on  the  part 
of  the  other  partner,  B.  M.  Harrison,  of  delaying  and  putting 
off  bis  creditors,  and  if  AY.  H.  Harrison  did  not  participate  in  it, 
be  had  notice  of  facts  sufficient  to  put  him  on  inquiry. 

I  think  the  complainant  is  entitled  to  relief. 

Per  Curiam. 

This  decree  unanimously  affirmed. 
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DatIb  v.  Howell. 


William  M.  Dayis^  assignee^  appellant^ 

V. 

Joseph  Howell,  assignee,  respondent. 


Mr.  John  F,  Dumont,  for  appellant. 
Mr,  J,  O.  Shipman,  for  respondent. 

Per  Cubiam. 

This  decree  unanimonsly  affirmed,  for  reasons  given  bjr  the 
ohanoellor  in  the  case  below.    6  Stew,  Eq,  72. 


Ez£e:i£L  J.  TtjckeB;  executor,  appellant^ 


v. 


Uzal  a.  Tuckeb,  respondent. 


Jtfr.  E,  Q.  Ktiifhty^  for  appellant 
Mr,  LuJlher  Shafer,  for  respondent. 

Per  Curiam. 

This  decree  uDanimously  affirmed,  for  reasons  given  by  the 
ordinary  in  the  case  below.    6  Stew.  Eq.  SSS. 
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THE  COURT  OF  CHANCERY 

OF 

THE  STATE  OF  NEW  JERSEY, 

OCTOBER  TERM,  188L 


Theodobe  Runyok,  Esq.,  Chancellor. 


Abrah  V.  Van  Fleet  and  Amzi  Dodd,  Esqs.^  Vice- 

Chancellors. 


William  W.  Conover 


V. 


Elisha  Ruckman  et  al. 

Upon  an  original  bill  filed  by  an  attachment  creditor,  a  sheriff  was  enjoined 
from  pairing  over  certain  fands  in  his  hands.  The  court,  ez  mero  motUj 
ordered  the  injunction  to  be  dissolved  because  the  funds  were  not  attachable, 
hot,  on  appeal,  this  order  was  reversed.  Motion  to  dissolve  the  injunction^ 
on  the  ground  that  the  verification  of  the  bill  (which  was  general)  was  insuf- 
ficient, denied  ;  it  appears  that  the  averments  of  the  bill  as  to  the  service  of 
the  attachment,  are  not  denied  bj  the  answer,  and  that  the  validity  of  tho 
attachment  is  shown  to  the  court  hj  subsequent  satisfactory  proof  as  to  the 
aenrioe,  inventory  and  return  of  the  writ,  and  also  by  the  allegatioos  of  the 
supplemental  bill  duly  verified,  and  the  admissions  of  the  defendant  in  his 

(293) 
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amended  answer.  The  question  of  the  sufficiency  of  the  attachment  (the 
writ  was  served  on  the  sheriff  twice  on  the  same  day,  befoie  and  after  the 
funds  came  into  his  hands),  reserved  until  the  final  hearing.  An  amendment 
to  the  answer,  denying  that  the  attachment  created  a  lien,  allowed,  it  appear- 
ing that  defendant's  counsel,  on  account  of  the  first  order  determining  that 
the  funds  were  not  attachable,  had  deemed  such  an  averment  unnecessary. 


Creditor's  suit.  Original  and  supplemental  bill.  On  mo- 
tions to  dismiss  original  bill  for  want  of  equity,  to  dissolve 
injunction,  and  on  petition  for  leave  to  amend  answer  to  original 
bill. 

Mr.  J.  Weayi,  for  the  motions. 

Mr.  C.  RobbinSy  contra. 

The  Chancellor. 

The  original  bill  was  filed  to  obtain  the  aid  of  equity  to  sup- 
port and  enforce  the  complainant's  claim  as  a  creditor  of  Elisha 
Ruckman  upon  the  proceeds  of  the  sale  of  mortgaged  premises 
in  a  foreclosure  suit  in  this  court,  brought  by  his  wife  on  a  mort- 
gage given  by  John  Dorn  to  her.  The  complainant's  debt  is 
by  simple  contract,  but  he  claims  to  have  obtained  a  lien  for  it 
by  means  of  a  foreign  attachment  against  Ruckman,  which  was 
served  on  the  sheriflF  who  held  the  execution  in  the  suit  on  tlie 
mortgage.  He  insists  that  the  proceeds  attached  were,  at  the 
time  of  the  attachment,  really  the  property  of  Ruckman;  that 
the  mortgage-money  was  lent  by  him  to  Dorn,  and  the  mortgage 
taken  to  Mrs.  Ruckman  without  her  knowledge  or  consent,  and 
merely  to  defraud  his  creditors.  On  the  filing  of  the  bill  an 
injunction  was  granted,  restraining  the  sheriflF  from  paying  the 
money  to  her  or  to  any  one  else,  except  to  pay  it  into  this  court. 
A  motion  was  made  to  dismiss  the  original  bill  for  want  of 
equity ;  but  while  it  failed  because,  according  to  the  then  exist- 
ing practice  (since  changed,  however,  by  Rule  210),  the  objection 
of  want  of  equity  could  only  be  taken  by  demurrer,  the  court, 
€X  mero  motu,  dissolved  the  injunction,  on  the  ground  that  the 
complainant   had    no   lien,  because  the  moneys  attached  were 
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moneys  in  the  hands  of  a  sheriff,  raised  by  him  in  pursuance  of 
a  decree  of  this  oourt^  and  therefore  not  the  subject  of  attachment. 
Conover  v.  RuckmaUf  6  Stew,  Eq.  686.  The  order  of  dissolution 
was  made  July  2d,  1880.  The  complainant  appealed  from  it, 
and  in  November  term  following  it  was  reversed  on  the  ground 
that  the  moneys  were  subject  to  attachment.  Conover  v.  Ruck- 
num,  6  Stew.  Eq.  303.  Mrs.  Ruckman  filed  her  answer  to  the 
original  bill,  August  2d,  1880,  after  the  order  of  dissolution  was 
made,  and  before  its  reversal.  The  order  of  reversal  was  made 
the  order  of  this  court,  December  28th,  1880.  On  the  2d  of 
August,  1881,  the  complainant,  by  leave,  filed  his  supplemental 
bill.  In  the  original  bill,  the  issuing  of  the  attachment  is 
Btated,  and  it  is  alleged  that  the  coroner,  ''  by  virtue  thereof,  on 
the  28th  of  May,  1880,  in  due  form  of  law  attached  all  the 
rights  and  credits  of  Ruckman  under  and  by  virtue  of  or  in  any 
way  arising  out  of  the  execution.''  The  supplemental  bill  states 
the  particular  manner  in  which  the  attachment  was  served  ;  that 
it  was  served  twice,  but  both  times  on  the  same  day,  and  before 
the  return  of  the  writ  of  attachment ;  the  first  time,  before  the 
money  was  paid  to  the  sheriff,  and  the  next  time,  a  short  time 
after  it  was  paid.  Mrs.  Ruckman  now  moves  to  dismiss  the 
original  bill  for  want  of  merits ;  failing  that,  for  leave  to  amend 
her  answer  thereto  (which,  it  should  be  stated,  is  wholly  silent 
as  to  the  service  of  the  attachment),  by  adding  a  statement  that 
the  attachment  was  indeed  served,  but  was  served  before  the 
money  was  paid  to  the  sheriff,  and  denying  that  the  com- 
plainant thereby  obtained  any  lien ;  and  she  moves  also  for  a 
dissolution  of  the  injunction  on  the  ground  that  the  original  bill 
was  not  duly  verified  ;  and  failing  that,  on  bill  and  answer  as 
amended,  if  the  motion  to  amend  the  latter  be  granted.  By 
consent  of  counsel,  and  for  convenience  and  economy,  the  motions 
are  all  heard  together,  and  the  motion  to  dissolve  on  bill  and 
answer  is  argued  and  to  be  decided  as  if  the  amendment,  if 
allowed,  were  duly  made. 

Evidently  the  only  question  decided  on  the  appeal  was, 
whether  money  in  the  hands  of  a  sheriff,  raised  by  him  under  a 
decree  of  this  court,  is  attachable.     The  appellate  court  neither 
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dealt  with  nor  entertained  any  other  question.  It  passed,  how- 
ever, by  incidental  reference,  upon  the  case  made  by  the  bill, 
saying  that,  if  sustained  by  the  evidence,  it  is  one  which  com- 
mends itself  to  the  consideration  of  a  court  of  equity  for  the 
relief  sought,  if  it  can  be  granted  consistently  with  the  rules  and 
practice  of  the  court.  Mrs.  Ruckman  did  not  demur  to  the 
bill,  but  after  her  motion  to  strike  the  bill  from  the  files  for 
want  of  merits  was  denied,  answered  it.  The  motion  to  dismiss 
must  be  denied,  not  only  on  this  ground,  but  on  the  ground  that 
the  bill  is  not  deficient  in  statement,  and,  judged  by  its  aver- 
ments, is  a  meritorious  one. 

As  to  the  motion  to  dissolve  on  the  ground  of  insufficient 
verification  :     The  deficiency  specified  is  the  failure  pro|)erly  to 
verify  the  fact  that  the  -attachment  was  served.      It  is  merely 
verified  by  the  oath  of  the  complainant,  that  he  verily  believes 
that  the  facts,  matters  and  things  stated  in  the  bill,  so  far  as 
they  relate  to  the  acts  and  deeds  of  other  persons  than  himself, 
are  true.     Mrs.  Ruckman  has,  as  before  stated,  answered  the 
bill,  and  the  answer  is  silent  as  to  the  service  of  the  attachment. 
Those  facts  would  not  of  themselves  alone  preclude  her  from 
taking  advantage  of  the  want  of  sufficient  verification  of  any 
material  fact  stated  in  the  bill.     Perkins  v.  CollinSy  2  Or.  CA. 
482.     The   verification   by   the  affidavit  of  the   complainant 
attached  to  the  bill  is  indeed  not  sufficient,  but  it  appears,  by  the 
recital  of  the  order  dissolving  the  injunction  entered  in  behalf 
of  Mrs.  Ruckman,  that  the  fact  and  manner  of  service  of  the 
attachment  were,  when  the  motion  to  dismiss  was  made  which 
resulted  in  the  order  dissolving  the  injunction,  before  the  court 
by  other  evidence  than  that  of  the  bill  and  its  verification,  for 
the  inventory  of  the  rights  and  credits  attached,  is  recited  ver- 
batim.    It  must  have  been  copied  into  the  order  from  the  inven- 
tory itself,  which  must  consequently  have  been  before  the  court, 
and  could  only  have  been  so  by  ccmsent.     Further,  some  of  the 
complainant^s  testimony  has  been  taken,  and  among  the  wit- 
nesses sworn  and  examined  is  the  coroner  who  served  the  writ 
of  attachment,  who  testifies  to  the  servioe,  and  the  writ  and 
inventory  and  return  have  been  put  in  evidence.     An  injunction 
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will  not  be  dissolved  where  auxiliary  evidence  of  the  complain- 
ant's  right  is  before  the  court,  sufficient  to  sustain  the  bill,  even 
though  its  material  averments  are  denied  by  the  answer.  High 
m  Inj.  §  900;  Orr  v.  lAttlefield,  1  Woodb.  &  M.  13;  Chiistie 
V.  Griffing,  9  C.  E,  Gr.  76.  In  this  case,  then,  as  it  stands 
before  amendment  of  the  answer,  the  answer  does  not  deny  the 
fact  of  the  service,  and  there  is  evidence  in  the  cause  establishing  it. 
Again,  the  supplemental  bill  states  the  fact  that,  after  the  filing  of 
the  original  bill,  the  money  due  on  the  execution  in  the  foreclos- 
ure suit  was  paid,  and  that  the  coroner  again  served  the  attachment 
on  the  sheriff,  levying  on  the  money,  and  afterwards  made  his 
return  of  his  service  of  the  writ.  This  is  duly  verified.  The 
filing  of  a  supplemental  bill  does  not  put  an  end  to  the  injunc- 
tion issued  on  the  original  bill.  Joyce  on  Inj.  298 ;  UArcy  v. 
Sumner,  2  MoU.  S59.  And  an  injunction  bill  may  be  amended 
even  after  motion  to  dissolve,  and  if,  when  so  amended,  it  shows 
sufficient  cause  for  continuing  the  injunction  which  is  not  over- 
borne by  the  defendant,  it  will  be  continued  and  a  motion  for 
dissolution,  on  the  ground  of  defects.in  the.original  bill,  will  be 
overruled  where  those  defects  have  been  remedied  by  means  of 
an  amended  bill  which  does  not  change  the  cause  of  action. 
High  on  Inj.  §  997 ;  Crawford  v.  Paine,  19  Iowa  172;  StoeaU 
v.  JtaviUe,  23  Iowa  321.  So  that,  in  view  of  the  supplemental 
bill,  and  without  reference  to  the  fact  that  the  defect  of  verifica- 
tion in  the  original  bill  is  remedied  by  the  proof  in  the  cause, 
the  motion  to  dissolve  for  want  of  verification  could  not  prevail. 
But  still  further,  the  amendment  to  the  answer  admits  the  ser- 
vice, but  states  that  it  was  made  before  tlie  money  was  paid. 
The  injunction  will  not  be  dissolved  because  of  an  insufficient 
verification,  when  the  defendant  by  answer  admits  the  unverified 
facts.  But  there  is  still  another  ground  on  which  the  motion  is 
based.  Mrs.  Ruckman  insists  that  the  attachment  was  prema- 
ture, the  service  having,  according  to  the  original  bill,  been 
made  before  the  money  was  paid  to  the  sheriff.  On  the  other 
hand,  it  is  urged  by  the  complainant  that  according  to  the  sup- 
plemental bill  the  service  was  also  made  after  the  money  had 
been  paid.  To  this  it  is  rejoined  that  the  money  was  not,  in  fact. 
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paid  at  the  time  of  the  secoDd  servioe,  bat  the  sheriff  held 
ouly  a  bank-check  for  it,  which  caooot  be  regarded  as  moDev. 
The  court  of  errors  and  appeals,  though  it  did  not  pass  upon  the 
question  whether  the  service,  if  made  before  the  money  was 
paid  to  the  sheriff,  was  premature,  referred  to  it  indeed  as  one 
not  without  difficulty.  But  it  would  not  be  just  to  construe  this 
reference  into  an  expression  of  opinion  that  the  question  is  one 
of  doubt,  for  the  court  expressly  says  that  it  neither  has  ex- 
amined nor  considered  it.  But  the  supplemental  bill  places  be- 
fore the  court  the  fact  that  a  very  short  time  afler  the  first 
service,  and  on  the  same  day,  and  before  the  return  to  tlie 
attachment  was  made,  the  coroner  served  the  writ  ou  the  sheriff 
after  the  latter  had,  as  he  says,  received  the  money.  It  is  true 
he  received  payment  by  check,  but  he  says  he  accepted  it  as  pay- 
ment, and  did  not  even  adjourn  the  sale,  as  he  would  have  done 
had  he  been  uuwilling  to  accept  the  check  as  money,  and  as  he 
was  requested  to  do  by  Mrs.  Buckman's  solicitor.  He  says  he 
considered  the  check  as  good  as  gold,  and  accepted  it  as  paymeut 
to  all  intents  and  purposes.  The  question,  as  the  case  stands, 
should  not  be  disposed  of  on  this  motion,  but  should  be  reserved 
for  the  final  hearing.  The  motion  to  dissolve  will  therefore  be 
denied,  with  costs. 

The  application  to  amend  the  answer  to  the  original  bill 
should  be  granted.  It  appears  that  the  only  reason  why  Mrs. 
Buckman,  in  her  answer,  did  not  deny  that  the  attachment  created 
a  lien,  was,  that  the  court  had,  as  before  stated,  when  the  answer 
was  put  in,  previously  decided  that  the  complainant  had  ob- 
tained no  lien  by  means  of  the  attachment,  and  her  counsel, 
therefore,  considered  it  unnecessary  to  insert  any  such  denial  in 
the  answer.  That  is  clearly  sufficient  ground  for  allowing  the 
amendment. 
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Camilla.  Reilley 

V. 

Joseph  E.  Egberts  et  ux. 

1.  In  an  exchange  of  landB,  the  defendant  ngreed  to  cancel  certain  jadg* 
ments  which  were  liens  on  part  of  his  premises,  and  to  Becnre  the  difference 
between  the  properties  in  value  ($3,000)  by  giving  complainant  a  first  mort- 
gage on  a  farm  in  Delaware,  the  value  of  which  he  grossly  exaggerated.  He 
made  provision  for  satisfying  the  judgments,  but  never  in  fact  did  so,  and 
they  are  still  uncanceled  of  record.  The  Delaware  mortgage  was  a  second 
mortgage.  It  was  accompanied  by  another  mortgage,  on  lands  in  this  state, 
which  he  misrepresented  as  to  quantity,  to  indemnify  complainant  for  loss 
onder  the  Delaware  mortgage.  The  Delaware  property,  on  a  subsequent  fore- 
closure, produced  only  enough  to  pay  the  first  mortgage  on  it.  Complainant 
sold  tiie  property  covered  by  the  judgments,  and  warranted  the  title. — Held, 
that  she  is  entitled  to  specific  performance  of  the  agreement  as  to  canceling 
the  judgments,  and  also  to  relief  on  account  of  defendant's  false  and  fraudu- 
lent representations  as  to  the  mortgages,  and  the  $3,000  were  therefore 
declared  a  lien  on  the  premises  conveyed  to  defendant,  subject  to  prior  bona 
fde  encumbrances. 

2.  Complainant's  claim  of  damages  for  defendant's  failure  to  perform  his 
coolract)  cannot  be  sustained  in  equity.    The  remedy  is  at  law. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr,  H.  A.  Drake  and  Mr.  J,  Wilson,  for  complainant. 
Mr.  jB.  D.  Shreve  and  Mr,  P.  L.  VoorheeSj  for  defendants. 

The  Chancellor. 

The  complainant  seeks^  by  means  of  this  suit,  to  compel  the 
defendant  Joseph  E.  Roberts  to  cancel  of  record  certain  judg- 
ments against  him,  which  are  liens  upon  land  in  Camden,  con- 
veyed by  him  to  her  in  an  exchange  between  them,  and  to  obtain 
a  lien  on  the  real  property  conveyed  by  her  in  the  exchange  for 
13,625  of  the  money  he  was  to  pay  her  as  part  of  the  consid- 


300  CASES  IN  CHANCERY.  [34  Eq. 

Beilley  v,  Roberts.  T 
I. 

eration.  The  exchange  was  made  in  January,  1878.  The  pro|>-\ 
erty  conveyed  by  her  was  a  lot  of  land  in  Atlantic  City,  on  which 
was  a  large  house  then  known  as  the  ^'  Beaumont  House,"  and 
the  furniture  therein,  except  certain  articles.  The  property  was 
then  used  by  her  as  a  boarding-house  in  summer  and  as  a  resi- 
dence in  winter.  The  property  conveyed  by  him  was  certain 
houses  and  lots  in  Camden,  all  of  which  were  subject  to  encum- 
brance, both  by  mortgage  and  judgment,  but  he  was  to  convey 
it  to  her  free  of  all  encumbrance  except  the  mortgages  which 
were  S|)ecified  in  the  written  agreement  between  them.  There 
was  a  difference  of  $3,625  in  her  favor,  in  the  valuations  of  the 
properties.  For  this  sum  he  was  to  give  her  his  bond,  payable 
in  one  year,  to  be  secured  by  a  mortgage  (to  be  the  first  encura- 
brarice)  on  a  farm  of  his,  of  about  eighty-five  acres,  in  the  state 
of  Delaware.  There  was  already  a  mortgage  on  that  property, 
but  he  bound  himself  to  cancel  it  of  record  before  the  time 
fixed  for  the  exchange,  or  to  pay  her  the  amount  of.  it.  He  did 
neither,  but  gave  her  a  bond  and  mortgage  made  by  his  brother- 
in-law^  James  C.  Jaquett,  on  a  tract  of  land,  said  in  tlie  mort- 
gage to  contain  five  hundred  and  fifty-six  acres,  known  as  the 
Forkbridge  tract,  in  Shamong  township,  in  Burlington  county, 
to  indemnify  her  against  all  loss  or  damage  which  she  might 
sustain  by  reason  of  the  insufficiency  of  the  Delaware  land  to 
pay  her  mortgage.  By  the  agreement  between  them,  it  was 
stipulated  that  the  conveyance  of  her  property  was  to  be  made 
to  Roberts  and  his  wife.  It  was,  in  fact,  made  by  Roberts's  pro- 
curement to  his  wife  alone.  He  did  not  convey  his  property  to 
the  complainant  free  from  all  encumbrance  except  that  of  the 
mortgages  thereon,  but  some  of  it,  at  least,  was  subject  to  the 
lien  of  four  judgments  which  had  been  recovered  against  him, 
three  by  David  H.  Wolf  and  the  other  by  Henry  Robbins;  and 
though  he  appears  to  have  made  provision  for  satisfying  tliem, 
yet  he  did  not,  in  fact,  do  so,  but  gave  to  her  only  the  agreement 
of  his  attorney,  who  held  the  Wolf  judgments  by  assignment, 
not  to  look  to  the  property  conveyed  to  her  for  the  payment  of 
the  judgments,  or  in  any  way  to  disturb  or  molest  her  or  any 
of  her  grantees  or  any  occupant  of  the  property,  for  or  by  reason 
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of  the  judgments^  As  to  the  other  judgment,  provision  appears 
to  have  been  made  for  paying  it,  but  payment  was  deferred 
because,  and  only  because,  of  a  dispute  between  Roberts  and  the 
plaintiff  therein  as  to  the  amount  due  thereon,  but  no  release  or 
covenant  not  to  sue  was  given  to  the  complainant.  Though  in 
the  answer  it  is  said  that  the  property  was,  before  the  filing  of 
the  bill,  released  from  the  Wolf  judgments,  there  is  no  evidence 
of  it,  and  Roberts,  in  his  testimony,  admits  that  the  four  judg- 
ments are  still  uncanceled  of  record.  The  complainant  has  sold 
all  the  Camden  properties,  and  is  bound  by  her  warranty  thereof 
to  protect  the  title  against  the  judgments.  She  is  entitled  to  a 
decree  for  specific  performance  of  the  agreement  with  respect  to 
them.  As  before  stated,  the  agreement  was  that  defendant  should 
convey  the  property  to  her.  free  from  all  encumbrances  except  the 
mortgages.  Although  it  appears  that  her  attorney  passed  the 
title  to  the  property  conveyed  to  her,  and  was  satisfied  with  the 
covenant  not  to  sue  as  to  the  Wolf  judgments,  and  the  fact  that 
Roberts'  attorney  held  in  his  hands  the  money  to  satisfy  the 
other  one,  that  does  not  disentitle  her  to  the  specific  relief  of 
having  her  property  cleared  of  the  encumbrance  of  the  judg- 
ments. 

The  principal  contest  in  the  case  is  on  her  claim  to  a  lien  upon 
the  Atlantic  City  property  for  $3,626.  Since  this  suit  was 
begun,  the  Delaware  farm  has  been  sold  under  foreclosure  of 
the  first  mortgage  thereon,  and,  at  the  judicial  sale  under  the 
foreclosure,  it  was  bought  in  by  the  complainant's  husband 
for  |695,  the  amount,  or  very  near  it,  of  the  first  mortgage. 
Whether  the  complainant  is  entitled  to  the  lien  she  claims, 
depends  on  the  decision  of  the  disputed  question  whether  Rob- 
erts defrauded  her  in  inducing  her  to  accept,  as  security  for  the 
(3,625,  the  Delaware  mortgage  and  the  mortgage  on  the  Fork- 
bridge  tract,  for  if  he  did,  it  is  within  the  power  of  this  court 
to  protect  her  against  the  consequences  of  his  fraud,  by  charging 
the  amount  upon  the  Beaumont  House  property.  It  appears 
qaite  clear  that  she  would  not  have  taken  that  security  unless 
fihe  had  been  satisfied  that  the  property  mortgaged  was  abundant 
fiecority.    She*  knew  that  she  would  need  the  money  to  take  up 
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the  eucumbranoes  on  the  property  received  by  her  in  exchange, 
all  of  which,  as  before  stated,  was  subject  to  mortgage,  and  the 
mortgage  on  each  property  amounted  to  a  very  considerable  part 
of  the  value.     It  is  most  manifest  that  she  was  led  to  believe, 
and  was  persuaded  by  Roberts,  that  the  Delaware  mortgage 
would  be  a  most  available  security — one  readily  convertible  into 
cash — and  that  had  she  not  confided  in  his  representations  on 
that  head,  and  esjjecially  as  to  the  value  of  the  property,  she 
would  not  have  taken  it.     She  testifies  that,  in  a  conversation 
between  them,  on  the  2d  of  December  (the  agreement  for  ex- 
change is  dated  the  12th),  she  told  him  she  had  seen  his  proper- 
ties, and  that  she  would  not  take  so  much  encumbered  property; 
that  she  must  have  four  of  the  houses  clear,  so  as  to  enable  her 
to  pay  the  debts  on  the  others ;  that  he  said  that,  though  he  was 
a  rich  man,  he  had  not  then  the  ready  cash  to  clear  them,  as  he 
had  been  building  twenty-four  houses,  and  that  had  taken  all 
his  spare  cash,  but  that  he  had  a  valuable  farm  of  eighty-seven 
acres,  in  Delaware,  which  was  worth  $8,600 ;  that  he  had  seen  it, 
and  knew  what  it  was  worth,  and  that  it  had  paid  him  ten  per 
cent,  of  that  amount  ever  since  he  had  owned  it;  that  he  would 
give  her  a  mortgage  on  it  for  the  amount  ($3,600)  needed  to  clear 
four  of  the  small  houses,  and  with  the  mortgage  would  give  his 
own  and  his  wife's  bond,  to  secure  the  payment  of  the  money  at 
the  end  of  a  year,  or  whenever  the  mortgagees  (of  the  four  houses) 
should  demand  their  money ;  or,  if  she  preferred  it,  would  make 
the  bond  payable  in  six  months ;  that  she  proposed  to  him  to 
give  her  a  mortgage  of  $6,000  on  the  Beaumont  House  prop- 
erty (which  was  unencumbered),  she  to  take  the  rest  of  the  price 
of  her  property  in  encumbered  property,  but  he  declined,  say- 
ing he  wanted  her  property  clear,  so  as  to  obtain  money  on  it; 
that  it  being  so  near  home,  he  could  get  money  on  mortgage  on 
it  more  readily  than  he  could  on  the  Delaware  farm.     And  she 
says  he  also  said  that  there  was  a  small  mortgage  of  somewhat 
over  $600  on  the  farm,  but  he  would  clear  that  off  and  give  her 
a  first  mortgage.     She  further  testifies  that  she  then  told  him 
hew  she  was  situated — that  she  had  three  small  children ;  that 
her  husband  was  in  delicate  health,  and  that  she  was  depending 
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on  her  property  (the  Beaumont  House)  for  her  support ;  that  she 
made  enough  there  in  the  summer  time  to  keep  her  family  the 
whole  year  round ;  that  it  was  a  vital  matter  to  her,  and  that  if 
he  could  not  pay  the  mortgage  on  demand,  he  should  say  so. 
She  says  he  gave  her  assurance  of  his  ability  to  do  so,  and  named 
persons  of  whom,  in  case  of  his  failure  to  do  it  out  of  his  own 
means,  he  could  readily  obtain  money  on  that  investment.     Re- 
lying upon  his  representations,  she  agreed  to  make  the  exchange. 
Between  tliat  time  and  the  time  when  the*agreement  was  signed, 
she  was  advised  by  her  lawyer  to  make  inquiry  about  the  farm, 
and  she  sent  her  husband  to  Delaware  on  the  errand.     In  Wil- 
mington he  was  credibly  informed  that  there  was  no  farm  in  the 
locality  of  the  farm  in  question,  worth  the  half  of  $8,500.     On 
obtaining  this  information,  she  sent  for  Roberts,  and  told  him 
what  she  had  learned — that  the  farm  was  not  worth  $8,500,  as 
he  had  represented  it  to  be,  and  he  replied  that  it  was,  and  he 
ooold  prove  it,  and  that  he  would  like  to  know  who  had  given 
her  such  wrong  information.     She  told  him,  but  he  still  insisted 
that  the  farm  was  worth  $8,500.     She,  however,  was  unwilling, 
in  view  of  the  information  just  referred  to,  to  make  the  exchange, 
unless  he  would  give  her  more  security,  and  he  proposed  to  give 
her,  as  additional  security,  a  second  mortgage  on  a  house  in 
Broadway,  Camden,  or  a  first  mortgage  on  a  tract  of  land  of 
five  hundred  and  sixty  acres  (as  he  said),  in  Shamong  township, 
Burlington  county,  which  he  said  he  could  control,  and  which 
he  said  was  worth  $4,000.     He  gave  her  a  reference  to  ascertain 
the  value  of  that  tract.     She  inquired  of  the  person  to  whom 
he  referred  her,  who  informed  her  that  the  tract  was  of  the  value 
he  had  fixed  upon  it,  and  she  then  agreed  to  make  the  exchange, 
and  it  was  made  accordingly.     Although  he  denies  the  truth  of 
her  testimony  on  the  subject  of  the  representations  which  she 
says  were  made  by  him  to  her  as  to  the  value  of  the  farm,  and 
his  personal  knowledge  on  the  subject,  and  also  as  to  his  state- 
ment as  to  the  contents  of  the  Forkbridge  tract — ^that  it  contained 
five  hundred  and  sixty  acres — she  is  corroborated  and  he  is  not, 
and  the  great  weight  of  the  testimony  is  in  her  favor.     The 
statements  which  she  and  her  husband  and  Helena  Baulig  all 
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say  were  made  by  him  to  her  on  the  subject  of  the  value  of  the 
farm,  as  to  what  be  paid  for  it,  his  persooal  knowledge  of  its 
value  and  the  annual  income  he  had  received  from  it,  are 
admitted  to  be  untrue,  and  they  were  all  substantial  important 
mierepresentatioDS  of  existing  facts  materially  afiecting  the  t^- 
acter  and  value  of  the  mortgage,  Perkitu  v.  PartruJffe,  S  SUw. 
Eq.  83.  So,  too,  as  to  the  contents  of  the  Forkbridge  tract.  It 
contains  only  about  three  hundred  and  fifty  acres,  instead  of  five 
bundred  and  sixty.  On  the  subject  of  this  representation,  the 
mortgage  itself  and  the  bond  which  it  was  ^ven  to  secure  an 
strong  corroboration  of  the  compluinant's  testimony.  Both  state 
the  contents  to  be  five  hundred  and  fifty-six  acres,  and  botb 
appear,  judging  from  the  halld^v^iting,  to  have  been  drawn  bv 
Jsquett  himself,  who,  as  the  owner  of  the  property,  must  have 
been  aware  of  its  true  contents.  His  deed  informed  him.  And 
here  it  will  be  couvenient  to  dispose  of  au  objection  mide  U) 
the  testimony  of  Helena  Baulig  and  Mr.  Beilley,  both  of  wliooi 
speak  as  to  the  representations.  The  defendants  insist  that  th« 
testimony  of  these  witnesses  given  on  recall  should  be  strickea 
out,  because  they  were  re-examined  without  an  order  from  the 
court;  but  as  to  the  former,  when  she  was  called  to  the  siaml 
the  second  time,  she  was  not  examined  as  to  the  same  matter  as 
to  which  she  had  testified  previously,  but  on  an  entirely  diflereot 
one ;  and  as  to  both,  their  re-ezanii nation  was  not  objected  to 
when  tliey  were  sworn,  and  therefore  objection  to  it  now  will 
not  be  sustained.  Oabome  v.  O'RtiUy,  7  Sfew.  Eq.  60.  It  will 
be  proper  here  to  take  notice  of  a  contrariety  in  the  testimon; 
as  to  the  object  of  giving  the  Forkbridge  mortgage.  Roberts 
insists  that  it  was  given  in  consideration  that  he  was  not  to  b( 
required  to  pay  off  the  first  mortgage  on  the  farm,  while,  on  tht 
other  hand,  the  complainant  insists  tliat  it  was  given  merely  » 
additional  security,  because  she  was  not  satisfied  of  the  truth  ot 
his  representations  a»  to  the  value  of  the  farm,  and  that  he  wa,- 
not,  by  the  giving  of  it,  absolved  from  his  agreement  to  pay  off  ibn 
first  mortgage.  The  defendants  further  insist  that  the  complain- 
ant is  bound  by  the  statements  of  her  bill  on  that  head,  wbiib 
are  that  it  was  given  as  indemnity  against  the  first  mortgage 
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1  do  not  deem  the  matter  essential  to  the  decision  of  the  cause. 
The  bond  which  that  mortgage  was  made  to  secure^  however^ 
declares  by  its  recital  the  purpose  for  which  it  was  given — the 
better  securing  of  the  payment  of  the  debt  which  the  mortgage 
CD  the  farm  was  given  to  secure — and  the  same  purpose  appears 
from  the  condition  of  the  bond.     It  should  be  stated  that  Rob- 

• 

ert3,  in  about  three  months  after  the  exchange,  put  a  mortgage 
of  $6,000,  still  unpaid,  upon  the  Beaumont  House  property,  and 
when  called  upon  by  the  complainant  for  payment  of  his  bond 
to  her,  declared  his  inability  to  pay,  and  has  never  paid  her. 
The  mortgage  on  the  Delaware  farm  was  given  for  the  whole 
difierence,  $3,625,  between  the  value  of  the  Beaumont  House 
property  and  furniture  and  the  estimated  value  of  the  Camden 
properties  as  fixed  by  the  parties.  It  is  impossible  to  resist  the 
conclusion  from  the  evidence  that  the  complainant  was  induced, 
by  the  fraudulent  representations  of  Roberts,  to  accept  the  mort- 
gages in  question.  He  makes  no  effort  whatever  to  show  that 
the  Delaware  farm  and  the  Forkbridge  tract  were  even  ade- 
quate security  for  the  $3,625.  At  judicial  sale,  the  farm  brought 
only  $695,  the  amount  of  the  first  mortgage  and  costs,  and  there 
i8  no  evidence  that  it  would  have  brought  any  more  at  the  time 
when  the  exchange  was  made.  Roberts  admits  that  he  told  the 
complainant  that  the  mortgage  would  be  just  as  good  on  the 
farm  as  it  would  be  on  the  Beaumont  House  property.  The 
contents  of  the  Forkbridge  tract  are  not  so  great  by  some  two 
hundred  acres  as  Roberts  represented.  The  complainant  is  enti- 
tled to  relief  from  the  consequences  of  his  fraud  as  far  as  it  can 
be  equitably  accorded.  Though  iiis  wife  holds  the  title  to  the 
Beaumont  House  property,  she  evidently  never  paid  any  consid- 
eration for  it.  The  fact  that  she  holds  the  title  will  not,  under 
the  circumstances,  prevent  charging  it  with  a  lien  for  purchase- 
money.  The  $3,625  and  the  interest  due  thereon  should  be 
charged  upon  that  property  (subject  to  the  $6,000  mortgage 
already  thereon),  and  so  much  of  the  furniture  which  passed 
therewith  by  the  exchange  as  is  still  in  the  possession  of  and 
owned  by  the  defendants.     Roberts  will  be  decreed  to  specifi- 

20 
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cally  perform  his  contract  to  remove  the  encumbrance  or  cloud 
of  the  judgments  from  the  Camden  property  and  to  pay  costs. 

The  complainant's  claim  for  damages,  by  reason  of  Roberts's 
failure  to  perform  his  agreement  with  her,  cannot  be  sustained. 
That  cause  of  suit  does  not  belong  to  this  forum.  Iszard  v. 
May^a  Landing  Cb.,  4  Stew,  Eq.  511 ;  Polys  v.  Jewett,  5  Stew. 
Eq.  30^. 


Joseph  I.  Thompson 


V, 


Aaron  W.  Tilton. 


By  a  written  agreement  for  the  exchange  of  lands,  the  complainant  was  to 
secure  to  the  defendant  for  his  (defendant's)  use,  one-half  of  the  rye  then 
growing  on  complainant's  land  (which  was  under  lease),  and  by  a  simaltaneous 
verbal  agreement,  the  growing  wheat  thereon  was  reserved  to  complainant^ 
tenant  then  on  the  premises.  The  deed,  which  was  afterwards  given,  was  a 
warranty  deed,  and  contained  no  reservation  of  the  crops  at  all,  because  the 
scrivener  regarded  it  as  unnecessary.  The  defendant,  denying  the  tenant's 
claim  to  the  wheat,  converted  it  to  his  own  use,  whereupon  the  tenant  recov- 
ered a  judgment  against  him  for  its  value.  Then  the  defendant  recovered  a 
judgment  at  law  in  respect  thereof,  against  complainant,  for  breach  of  cove- 
nant in  the  deed,  and  on  that  judgment  a  writ  of  error  by  complainant  is  still 
pending. 

Hddj  that  complainant  having  conclusively  shown  that  the  wheat  wa? 
reserved  at  the  time  of  the  exchange,  may  restrain  defendant  from  further 
proceeding  on  or  enforcing  his  judgment  at  law,  and  that  such  right  has  not 
been  lost  by  his  laches. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs, 

Mr.  J,  D,  BedUf  for  complainant. 

Mr,  W,  H,  Vredenburgh,  for  defendant. 
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The  Chancellor. 

The  complaiDant,  by  his  bill,  seeks  relief  with  respect  to  a 
contract,  and  the  deed  given  by  him  in  pursuance  thereof,  made 
in  December,  1875,  between  him  and  the  defendant  for  an  ex- 
change of  properties.  The  complainant's  property  was  a  farm 
of  about  forty-two  acres,  in  Monmouth  county,  which  was  then 
in  the  hands  of  a  tenant  (an  under-tenant),  under  a  lease  made 
by  him.  Part  of  it  (about  thirteen  or  fourteen  acres),  had  been 
sown  by  the  under-tenant  with  wheat,  and  another  part,  of  about 
the  same  size,  with  rye.  By  the  written  agreement  between  the 
parties,  the  complainant  agreed  to  secure  to  the  defendant,  for  his 
own  use,  half  of  the  rye ;  but  the  instrument  is  silent  as  to  the 
wheat  The  defendant  entered  into  possession  of  the  farm  in 
pursuance  of  the  exchange  and  under  his  deed,  in  the  spring  of 
1876.  The  deed  conveyed  the  property  in  fee  simple  with  gen- 
eral warranty,  and  made  no  reservation  of  the  croj>8  or  any  part 
of  them.  The  defendant,  after  entering  into  possession,  denied 
the  right  of  the  under-tenant  or  his  assignees  to  the  wheat  crop, 

Note. — A  conveyance  of  lands  carries  tlierewith  the  growing  crops,  Terhune 
?.  Elberum,  Pen.  *7B6 ;  Wau^h  v.  Fau^rA,  SJ^.  Pa.  St.  350 ;  Budworih  v.  Huji- 
fer,  9  Bob.  {La,)  £S6 ;  Iblbot  v.  HiU,  68  III.  106;  Chapman  v.  Long,  10  Ind, 
4Bo;  Crews  v.  Pendleton,  1  Leigh  S97 ;  PratU  v.  Coffman,  27  Mo.  4U;  Engle 
T.  £n^«,  S  W.  Va.  246.  See  Evana  v.  WiUiamson,  43  L.  T.  Hep.  (N.  S.)  719, 
^3  Alb.  L.  J.  4^  !  Edwards  v.  Banier,  17  Ohio  St.  597  ;  and  the  grantor  s  pos- 
session subsequent  to  the  deed  does  not  afiect  it,  Wilkim  v.  VashbindcTy  7  JVatts 
^S;  Tripp  7.  Haaeeig,  20  Mich.  254;  Brooks  v.  Hyde,  37  Cal.  366;  Pickens  y. 
Sied,  1  Swan  80. 

A  sale  of  land  by  the  landlord  during  a  tenancy  for  years,  and  a  subsequent 
sale  of  his  portion  of  the  crop  by  the  landlord  to  a  third  person,  gives  neither 
ihe  purchaser  of  the  crop,  as  against  the  vendee  of  the  land,  title  to  the  land- 
lord's share,  nor  the  vendee  of  the  land  title  to  the  tenant's  share,  Moffett  v. 
Annstrong,40  Iowa  4^4;  CHbbons  v.  DUlingham,  10  Ark.  9;  Adams  v.  Leip,  71 
Jtfb.  597.  See  Pfanner  v.  Sturmer,  40  How.  Pr.  401;  Hadtey  v.  Barton,  47 
How.  Pr.  481 ;  Jenkins  v.  McChy,  50  Mo.  348;  Pickens  v.  Beed,  1  Swan  80. 

A  demise  by  a  landlord  who  had  purchased  a  former  tenant's  emblements, 
passes  them,  Copley  v.  Enright,  7  Irish  C.  L.  393;  Camagy  v.  Woodcock,  2 
Xmf.  234;  unless  reserved,  which  may  be  by  parol,  Youmans  v.  Caldwell,  4 
Ohio  &.  71, 

A  grantee's  parol  promise  to  pay  the  consideration  to  a  third  person,  is  good, 
^iee  V.  Owter,  11  Ired.  298;  Simonton  v.  Qandolfo,  2  Fla.  392;  Mason  v.  3/a. 
*oi,  3  Bush  35;  Baynor  v.  Lyons,  37  Cal.  452;  Lee  v.  Newman,  55  Miss.  365. 
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and,  claiming  it  as  his  own  under  the  deed,  took  it  for  his  own 
use.  The  under-tenant's  assignees  brought  suit  at  law  against 
the  defendant,  and  recovered  a  judgment  for  the  value  of  the 
crop.  The  defendant  then  sued  the  complainant  for  damages 
under  the  covenant  of  warranty,  and  recovered  a  judgment 
against  him  therefor,  which  is  now  pending  on  writ  of  error 
brought  by  the  complainant.  The  complainant  asks  that  the 
reservation  of  the  wheat  crop  may  be  declared  to  be  part  of 
the  agreement,  and  of  the  deed  from  him  to  the  defendant, 
and  that  the  defendant  may  be  restrained  from  taking  any 
action  to  affirm  that  judgment  and  from  collecting  it.  The 
proof  that  the  wheat  crop  was  reserved  for  the  under-tenant 
was  very  clear.  He  was  entitled  to  both  crops,  and  the  de- 
fendant so  understood  it  when  the  agreement  was  made.  The 
complainant  swears  that  on  the  oeciision  when  the  bargain  wa< 
concluded,  the  defendant  approachal  him  on  the  subject  of  the 
exciiange,  ami  he  expressed  his  willingness  to  make  itj  that  the 
defendant  then  said  that  the  under-tenant  had  all  the  place  sown 

8eo  Sherburne  v.  FnUer,  n  Mans.  LiS ;  Price  v.  Shirgi^,  44  Col.  oOl ;  Cooptr  v. 
Lau'li!^,  7:1  N.  (\r,jfi 

I>iit  not  ventiee's  parol  promise  to  sell  the  land  and  credit  any  prolits  on 
siuh  salt?  on  an  indebtednesR  to  hira,  Kidd  v.  Carairn,  33  Md.  37.  See  Trotc- 
biiiUje  V.  Wethei'heCy  tl  Alien  301. 

A  grantee  in  a  <leed  may  show  a  parol  agreement,  contemporaneous  with 
his  deed,  to  pay  off  a  mortgage  on  the  premises,  Tuintor  v.  Hemmingua*/,  IS 
linn  4'*^ ;  Murrajf  v.  Smith,  1  Ihter  4^3 ;   Treridick  v.  Mwnfordj  31  Mich.  4^^^: 
Pitinaa  v.  Omner,   J7  Ind.  3.i7 ;   Thonms  v.  Hammond^  47  Tex.  4^ ;  McDiH  v. 
Gun,r,  4:1  Ind.  3/.', ;  Nffjiey  v.  Jeffers,  -JtS'  Ohio  St.  00;  Hoysradt  v.  Holland,  S" 
y.  If.  433.     But   see   Duncan  v.  Blair ^  r>  Denio  li)6 ;  Machir  v.  McDotrell,  4 
Bibb  473;  Howe.  v.  Wallcer,  4  Gray  31S ;  Sage  \.  Jones,  47  Ind.  1^:3 ;  and  taxe>, 
Brackett  v.  Evnn^,  1  Ou»h.  70;  Hea<lrick  v.  Wis^ehart,  57  Ind.  129,  4I  Ind.  S7, 
-^<V  [nd.  144  ;  Prtblf  v.  Baldwin,  0  Cuj<h.  540  ;  Landman  v.  Ingram,  40  Mo.  - /-  ; 
Ilerney  v.  Verrill,  3ff  Me.  271;  Shields  v.  Harrison,  77  N.  C,  115;  McLennan 
V.  Cheguin,  37  U.  O.  Q.  B  30 1 ;  aliter  as  to  subsequent  rents  or  taxes.  Smart 
V.  Harding,  20  Eng.  L.  &  Eq.  252 ;   Walker  v.  McDonald,  5  Minn.  4^*''».     See 
Hand  v.  Liles,  56  Ala.  143  ;  and  municipal  assessments,  McCormickT.  Cheevcrfi 
124  Mass.  202;  Swindell  v.  Riehey,  41  Ind.  2S1 ;  Can-  v.  Dooley,  119  Jtfaw.  294  ; 
and  judgments,  Besshears  v.  Rowe,  4^  Mo.  501 ;  and  pay  for  fixtures,  Hey^ham 
V.  Deilrcy  SO  Pa.  St.  506;  Hensley  v.  Brodie,  16  Ark.  511;  Bostwick  v.  Leaeh, 
3  Day  476  ;  Molt  v.  Palmery  1  N.  Y.  564.  See  Noble  v.  Bosworth,  19  Pick.  314  ; 
West  V.  Blake,  2  Mann,  it  Gr.  729  ;  and  a  subsbting  lease,  AUt^n  y.  htt^  1  Ind, 
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in  grain — wheat  and  rye ;  that  the  complainant  said  the  tenant 
had  no  right  to  sow  except  on  the  ground  on  which  he  had  sowed 
the  wheat,  and  the  defendant,  in  view  of  the  fact  that  so  much 
of  the  farm  was  sown,  said  that  he  would  have  nothing  to  till ; 
that  the  complainant  said  he  would  guarantee  to  the  defendant 
half  of  the  ground  on  which  the  rye  was,  and  the  defendant  re- 
plied that  if  he  would  do  that  and  put  it  in  writing,  he  would 
make  the  exchange,  which  the  complainant  agreed  to  do.     The 
defendant  got  the  agreement  drawn,  and  had  it  so  drawn  as  to 
secure  to  him  the  whole  of  the  rye,  which  was  not  in  accordance 
with  the  bargain ;  but  he  gives  as  his  reason  for  having  it  so 
drawn  that  he  intended  to  endeavor  to  induce  the  complainant 
to  agree,  for  a  further  consideration,  to  secure  to  him  the  whole 
of  the  rye.     The  complainant,  however,  refused  to  sign  the  in- 
strument as  drawn  in  that  respect,  and  himself  corrected  it  so  as 
to  conform  to  the  agreement.     The  deed  contains  no  reservation 
whatever.     The  reason  why  a  reservation  was  not  inserted  seems 
to  have  been  that  the  scrivener  by  whom  the  deed  was  drawn 

5S;  Bomrey  y.  MorriU^  57  Me,  368 ;  and  tliat  vendee  was  to  use  a  certain 
amount  of  coat  annually  from  the  land,  Graver  v.  SeoUf  SO  Pa,  St.  88, 

A  parol  exception  of  a  barn  from  lands  conveyed  by  deed,  is  void,  Detroit 

R,  IL  V.  Forb€8,  30  Mich,  165;  Laudon  v.  Piatt,  34  Oonn,  517;   Whitaker  v. 

Qntrtkomey  3  Dev.  389  ;  or,  of  a  gin-house.  Bond  v.  Ooke^  71  N.  O.  97 ;  or,  of  a 

saw-mill,  Pea  v.  Pea,  35  Ind.  387  ;  or,  of  a  house,  Oibba^  v.  Estey,  15  Gray  587; 

Duff  V.  Snider,  54  Miu,  £45.     But  see  Danie  v.  Daim,  38  N.  H,  4^9.    Or,  of 

manure,  Oounce  v.  Foster,  9  N.  II.  538 ;  Goodrich  v.  Jones,  2  Hill  14^;  Conner 

V.  Coffin^  22  N,  H.  538;  Proctor  v.  Gilson,  40  N.  H,  t2.     See  Rnckman  v.  Out- 

water,  4  Dutch.  581,    Or,  of  timber,  Safford  v.  Anni*.  7  Me.  168;   Warren  v.  Le- 

land,  2  £arb.  613.     But  see  Carpenter  v.  Ottley^,  ii  Ijcns,  451 ;  Stickney  v.  Par- 

ftifnter,  S5  Mich.  237  ;  Cockriil  v.  Downey,  4  Kan.  4^6 ;  Jones  v.  Timmons,  21 

Ohio  Si.  596.     Or,  of  a  partition  wall,  Wicker  sham  v.  Orr,  9  Jovxi  253  ;  Bice  v. 

Roberts,  24  Wis.  461 ;  or,  of  unaccrued  rents,  Winn  v.  Murehead,  52  Iowa  64; 

or,  to  obtain  vendor's  wife  to  release  her  dower,  Martin  v.  Wharton,  38  Ala. 

6S7 ;  or,  the  use  of  a  spring  on  the  premises  sold,  Vef'mont  B.  B.  Co.  v.  Hills, 

dS  Vt.  681;  or,  of  a  license,  Voorhees  v.  Bmchnrd,  6  Lans.  176,  55  N.  Y.  98; 

Jungerman  v.  Borec,  19  Col,  354;  McKe^f  v.  6V.  Louis,  17  Mo,  184;  Kent  v. 

Kent,  18  Pick   569. 

A  parol  agreement  as  to  the  possession  of  lands  conveyed  by  deed,  is  good, 

Her»ey  v.  VerrHl,  39  Me,  271 ;  Quimby  v.  Stebbins,  55  N.  H,  420  ;  Merrill  v. 

BlodgeU^  34  Vt,  480;  Parsons  v.  Camp,  11  Conn.  525;   WUlis  v.  Hurlbert,  117 

Jfow.  151;  MiranvUle  v.  SUverthorne,  1  Grant's  Cas.  4^0.    Contra,  Gilbert  v. 
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)rht  it  was  unnecessary,  beinuse,  as  lie  told  the  complaituuti, 
igreemeiit  would  jirotect  liim  in  ihat  respect.  Afier  iheei- 
ge  had  l)een  made,  (lie  deffiidaut  tt)ld  both  William  W. 
)ver  aiid  Henry  D.  H<>iidrioksi>ii  that  it  had  been  made,  mi 
the  t-omplainant  had  reserved  the  wheal  and  half  ihe  r<(, 
Mr,  Conover  swears  that,  subsequently  to  the  conversntioo 
him,  the  defendant  told  him  that  he  had  got  a  warranly 
,  and  could  hold  the  rye  and  xll  the  grain,  and  was  going  lo 
).  William  W.  Conover  swears  tliiit  the  defendant  told  hini 
the  complainant  reserved  the  grain,  but  had  not  put  tlie 
vation  in  the  deed  ;  and  he  testifies  that  the  dofendaol  fur- 
said  that  he  thought  he  could  hold  the  grain,  because  the 
contained  no  reservation.  The  fact  that  the  stipulation  vu 
s  in  the  written  agreement  to  secure  to  the  defendant  half  of 
ye,  is  not  only  evidence  ihat  the  latter  knew  that  the  crD|j6 
iged  to  the  tenant,  but  raises  a  strong  inference  that  he  nis 

0  have  any  of  the  wheat.  The  weight  of  the  evideuoe  clearlv 
lat  he  BO  understood  it,  and  that,  finding  that  under  tlie 

ty,  5  Conn.  26J ;  Oougk  v.  Dortey,  21  Wis.  119;  Aftlloti  v.  Walkiia.  .'j 
IJJ;  Drake  1.  Root.  2  Colorado  GS5  ;  Lovmitv.  Lo0init,60  Barh.^-;  ioaa 
nuiOTU,  St  Ohio  St.  '•!"!,■  Haaard  V.  Eailon.  7  Johnt.  SOS.  Bul  not  is  1^ 
ifcht  of  reACLSsion   or   re-purcliiiee,  MeEmm  v.  Ortman,  S4  Mick.  ^^: 

1  V.  Gifiirs,  40  N.  H.  Ji.1  ,■  SenneU  v.  JoAnwm,  S  Pa.  St.  335  ;  PoOim  i- 
,  1  Ql■a^K^*  Cat.  301 ;  Peacoek  v.  NeUon,  50  Mo.  !t5<i ;  Been  v,  Bttrt.  -'- 

42;  B<t,-rM  V.  Root,  */  JV.  ¥.  496;  WempU  v.  Kn<^,  IS  Minn.  «"■ 
irf  V.  Odiome,  118  Ma»t.  201;  Bonham  v.  Otaig.  SO  y.  C.  S!4!  Ballard 
id,  3g  Vl.  3.55  ,■  QmfAdl  y.  CdmpbeU.  3  Jonef  Eq.  S64 ,-  Oallasker  r.  Jfa^^ 
I.  23.    Bul  see  GretaaicaU  v.  Koknt,  85  Pa.  Si.  369 ,-  Bogd  v.  Suit,  '' 

34^;  Ai-riagtoH  V.  Porltt;  47  Ala.  714;  Davi,  V.  /mroe,  S4  N.  C.  3^  ; 
.  Lrt,  IS  Rirh.  Eg.  ■'i74  ;  and  an  agreement  not  10  rarry  on  th«  same  biti- 
18  had  be*n  carried  on  in  tlie  promiBeB  sold,  Pitrrt  v.  Woodtard,  S  Pi't. 
Lflnauv.Smarl,ll  Hii'nph.3'19;  Putting  y .  SnUitaM,  H  Md.  ir>2 :  Vf- 
I.  Booth,  3.:!  Md.  U.I ;  Bo$lvieli  v.  Lmch,  3  Day  476  ;  Golltchalk  v.  WiUf. 
<ia  Si.  7<i ;  Whilaker  v.  WelA,  -2  Pug.  43'J  ;  Prrkin*  v.  Clay,  54  A".  H.  .-IS ; 

conlrad  lii  repair,  Manning  v.  Jant*,  B\i»b.  368 ;  BaaeU  v.  Villiani.  44 
',.     See  Builtmere  V.  Hayc,  5  M.  A  W.  4oG  .■  NieoU  v.  Burif,  W  H.  l'* 

C7n«  T.  IVUioaglAjf.  7  HiU  83. 

at  a  parol  regervation  of  crops  from  a  written  contract  of  sale  or  deed  for 
inds  whereon  the  crops  are  growing,  is  void,  see  VanderliaTT  y,  Tkimff- 
9  Mich.  US !  Blomi  v.  WeUh,  3  DtUch.  179 ;  Brown  v.  Tlmt^on,  56  Mf. 

Smith  ».  Price,  39  /«.  28;  Mellvaine  v.  Harrit,  10  Mo.  457;  BvhM  T. 
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covenants  in  the  deed  he  could  hold  the  complainant  liable  at 
law  for  the  wheat  crop^  he  determined  to  avail  himself  of  the 
covenants  accordingly.  The  complainant  is  entitled  to  the  relief 
which  he  seeks. 

In  Hendrickson  v.  Ivina,  Scud,  562,  such  relief  was  granted 
under  similar  circumstances.  The  defendant's  claim  that  the 
complainant  has  forfeited  his  right,  if  any  he  had,  to  the  aid  of 
this  court  in  the  premises,  by  his  delay  in  invoking  it,  cannot 
avail  him.  He  has  lost  nothing  by  that  delay.  He  has,  indeed, 
been  involved  in  expensive  litigation,  which  would  not  have 
taken  place  had  the  complainant  come  here  for  relief  at  an  earlier 
day;  but  the  litigation  was  the  result  of  the  defendant's  disregard 
of  the  agreement,  and  his  determination  to  take  advantage  of  the 
failure  of  the  instrument  to  express  the  whole  agreement  between 
him  and  the  complainant,  and  inequitably  to  avail  himself  of  the 
covenants  in  the  deed ;  which  covenants,  it  may  be  added,  the 
complainant  was  not  bound  to  give.  The  injunction  will  be 
made  perpetual,  with  costs. 

Kmter,  44  Pa.  St.  S92 ;  Backm8to8f  v.  Stahler,  S3  Pa.  St.  S51 ;  Wintermute  v. 
Lighij  4^  Barb.  ii7S ;  Burnside  v.  WightmaUf  9  Watts  46 ;  Johnson  v.  TatUlin^ 
ger,  31  Iowa  500;  Turner  v.  Cool,  23  Ind.  66;  Wood  v.  Lang,  5  V.  C.  C.  P, 
m.  Contra,  M&riU  v.  Blodgett,  34  Vt.  480;  Flynt  v.  Qynrad,  Phil.  {K  C.) 
yjO;  PoweU  V.  Bich,  4^  HI-  466;  Harvey  y.  MiUion,  67  Ind.  90;  Baker  v.  Jm^ 
(fan,  3  Ohio  St.  43S  ;  aDeU  v.  Goyne,  4  U.  C.  C.  P.  4^2.  See  Benner  v.  Bragg, 
CS  Ind.  338  ;  Bobinson  v.  Pitzer,  3  W.  Va.  335  ;  Noble  v.  Smith,  2  Johns.  52. 

A  defendant  in  execution  cannot,  by  parol,  authorize  a  levy  on  growing  trees 
or  grass,  Bank  of  Lansingburgh  v.  Orary,  1  Barb.  542.  See  McKengie  v.  Lamp- 
%,  31  Ala.  526;  Osiwm  v.  Babe,  67  lU.  108;  Cudworth  v.  Scott,  4^  N.  H.  456; 
Adams  v.  Smith,  Breese  283;  Haydon  v.  Crawford,  3  U.  C.  Q.  B.  (0.  S.)  583. 

Where  growing  grain  has  been  reserved,  from  a  deed  of  the  lands,  a  subse- 
quent  purchaser  of  the  crop,  with  notice  of  the  reservation,  is  bound  thereby, 
although  the  reservation  was  bj  parol,  Burnside  v.  Weightman,  2  Watts  &  Serg. 
208;  Harlan  v.  Harlan,  20  Pa.  St.  303;  Moats  v.  Witmer,  3  GiU  &  Johns.  118; 
£a«^  v.  Eakr,  24  La.  Ann,  129;  Davis  v.  Broeklebank,  9  N.  H.  73;  Dame  v. 
Dome,  38  N.  H.  429.  But  see  Goff  v.  O"  Conner,  16  III  421 ;  Byasse  v.  Beese, 
4  Mete.  (Ky.)  374;  WesteoU  v.  Delano,  20  Wis.  514;  Sanders  v.  EUington,  77 
X  C  255;  MiUiman  v.  Neher,  20  Barb.  37;  Seatoffy.  Anderson,  28  Wis.  212. 

Equity  may  grant  relief  to  the  owner  of  the  crops,  Lauchner  y.  Bex,  20  Pci, 
Sl  464 ;  Barnes  v.  Shinholster,  U  Ga.  131 ;  MeGuiness  v.  Kennedy,  29  JJ.  C. 
ft.  JJ.  B3.    But  see  Ywing  y.  Miller,  10  Ohio  85.— Rep. 
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Georok  Vsbeland 


Samdel  W.  Torrev. 

■  the  validity  of  a  release  of  an  asaumplioQ  of  a  mortgage  (wlien  » 
for  deficiency  is  sought)  is  qneslioned,  llie  complainant  mast  frame  the 
>  as  to  raiHc  the  question. 

ands  covered  by  a  mortgage  were,  in  part,  afterwards  laid  out  by  ihe 
Igor  as  a  public  street,  and  accepted  and  treated  as  such  by  the  lunpi- 
Dlhorities.  Subsequently  the  mortgagee  released  that  pari  of  the  mon- 
premises  adjoining  the  street,  and  described  it  as  bounding  on  the 
-Held,  that  the  land  lying  in  the  street  is,  as  against  the  mortgaeee, 
I  to  the  public  righla  acquired  by  ihe  dedicalion  aud  release. 

!l  to  foreclose.     On  fioal  hearing  on  pleadinga  and  proofo. 

•.  R.  I.  Hopper,  for  complainant. 

■.  T.  M.  Moot-e,  for  John  H.  Cheever  aod  the  Aqiiacka- 
Water  Co. 

IB  Chancellor. 

le  questions  presented  for  decision  are,  whether  the  defendant 
H.  Cheever  is  liable  to  complainant  for  deficiency,  aiid 
her  a  street  called  Monroe  street,  laid  out  by  the  defenilant 
sy  on  the  mortgaged  premises,  should  not  be  excepted  from 
peration  of  the  complainant's  mortgage, 
le  liability  of  Cheever  for  deficiency  is  based  on  the  f«fl 
Torrey,  in  1875,  conveyed  to  him  part  of  the  mortgagwi 
liaes,  subject  to  certain  mortgages,  among  which  was  the 
ilainant's,  the  payment  of  one-half  of  some  of  which  mon- 
3,  including  that  of  the  complainant,  he  assumed.  It  ap- 
j,  however,  that  at  that  time  Torrey  was  largely  indebted  to 
!ver  for  money  lent,  and  in  September,  1875,  the  former 
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gave  his  mortgage  to  the  latter  for  $35,000,  on  his  undivided 
half  of  the  property,  accordingly.  That  indebtedne&s  was  in- 
creased by  advances  made  by  Cheever  for  Torrey,  so  that  in 
February,  1881,  it  amounted  to  §51,749.46.  In  August,  1878, 
before  the  filing  of  the  bill,  Torrey  gave  to  Cheever  a  release, 
under  seal,  of  his  liability  under  the  assumption.  The  release 
states  that  it  was  made  for  the  consideration  of  $5,000  paid  by 
Cheever  to  Torrey,  and  the  answer  of  Cheever  says  the  same 
thbg,  but  it  is  insisted  by  the  complainant  that  there  was  in  fact 
no  consideration.  Cheever  alleges  that  the  indebtedness  of  Tor- 
rey to  him  exceeds  the  amount  of  his  assumption,  and  he  claims 
allowance  for  it  by  way  of  equitable  setoff,  in  case  the  release 
should  be  held  insufficient  for  his  protection.  The  release,  how- 
ever, is  not  attacked  in  the  bill ;  indeed,  it  is  not  mentioned.  If 
the  complainant  desired  to  deny  its  validity  so  far  as  his  rights 
are  concerned,  he  should  have  so  framed  the  issue  as  to  raise  the 
question  ( Young  v.  TrusteeSy  4-  Stew,  Eq,  £90,  302),  but  he  has 
not  done  so.  There  will,  therefore,  be  no  decree  for  deficiency 
against  Cheever. 

As  to  the  other  question  :  Torrey,  in  1876,  sold  and  con- 
veyed to  the  Dundee  Water  Power  and  Land  Company  part 
of  the  premises  described  in  the  complainant's  mortgage,  bound- 
ing it  on  Monroe  and  Canal  streets.  Those  streets  were  laid 
out  and  opened  over  the  property  by  Torrey  in  1871,  and  in 
1872  the  board  of  chosen  freeholders  of  the  county  built  a 
bridge  over  a  brook  which  the  street  crossed,  and  which  is  one 
of  the  boundaries  of  the  released  premises.  The  village  of 
Passaic,  a  municipal  corporation  within  the  bounds  of  which  the 
premises  are,  on  its  map  of  streets  (since  adopted  by  its  muni- 
cipal successor,  the  city  of  Passaic),  laid  down  the  streets  as  dedi- 
cated by  Torrey,  thus  reox)gnizing  them  as  public  streets.  The 
mortgagee  of  the  complainant's  Mortgage,  on  the  31st  of  May^ 
1876,  released  the  property  by  like  description,  bounding  it  on 
the  streets,  from  the  lien  and  encumbrance  of  the  mortgage. 
The  Dundee  Water  Power  and  Land  Company,  in  the  same 
month  of  May,  demised  the  premises  so  released,  to  the  Aquacka- 
nonk  Water  Company  for  a  term  of  twenty-one  years,  with 
privilege  of  renewal.     The  latter  company,  after  the  demise  was 
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made,  erected  its  pump-house  on  the  property,  aud  from  there 
laid  its  conduit  pipes  in  Monroe  street  to  supply  the  city  of 
Passaic  with  water.  The  mortgagee,  by  bounding  the  property 
in  the  release  on  the  street,  confirmed  the  dedication  of  the  land 
in  the  situs  of  the  street  to  the  pur[>oses  of  the  street  Clark  v. 
CUy  of  ElizabeOi,  11  Vr.  172  ;  Hague  v.  West  Hoboken,  8  C,  E. 
Gr,  354-  The  bill  challenges  the  claim  of  the  water  company 
to  a  right  to  keep  its  pipes  in  the  street  superior  to  the  com- 
plainant's mortgage,  and  the  water  company  joined  issue  with 
him  thereon.  The  right  is  established,  and,  as  a  consequence^ 
the  land  in  the  situs  of  Monroe  and  Canal  streets  must  be  sold, 
subject  to  the  dedication  thereof  to  use  as  public  streets  and  the 
rights  flowing  therefrom. 


William  W.  Shippen  et  al. 


t?. 


Mifflin  Paul  et  al. 

From  a  deed  of  lands  conveyed  hy  the  defendant  to  complainants,  a  strip 
fras  excepted  "  for  a  public  road  or  turnpike  and  for  no  other  use,"  and  was 
<80  described  in  a  map  of  the  premises  filed  in  the  county  clerk's  office  at  that 
time.  A  turnpike  road  was  built  on  it.  The  defendants  afterward  encroached 
on  the  strip  by  erecting  buildings  &c.  thereon.  On  bill  for  an  injunction  to 
prevent  the  turnpike  company  from  removing  such  encroachments — Hdd, 
that  it  constituted  no  ground  for  relief  that  there  were  informalities  in  the 
organization  of  the  turnpike  company,  nor  that  the  turnpike  company  had  not, 
by  legislative  grant,  obtained  the  public  easement  over  the  strip — the  turnpike 
having  been  built  and  large  sums  of  money  spent  thereon  with  complainants' 
Icnowledge  and  acquiescence ;  nor  tAat  the  taking  of  tolls  thereon  was  sus- 
pended when  the  encroachments  were  made,  such  suspension  being  merely 
temporary  on  account  of  the  destruction  of  a  bridge  at  the  terminus  of  the 
turnpike. 


Bill  for  injunction.    On  final  hearing  on  pleadings  and  proofs. 


•  I- 
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Mr.  CI  Haighty  for  complainants. 
Mr,  J.  8.  Applegatey  for  defendants. 

The  Chancellor. 

This  suit  is  for  a  perpetual  injunction  to  restrain  the  defend- 
ants, officers  of  the  Highlands  and  Seabright  Turnpike  Company, 
from  entering  on  the  complainants'  land  at  Seabright,  and  pull- 
ing down  and  removing  fences,  barns  and  oul>-houses  &c,  thereon. 
The  land  in  question,  and  which  it  is  the  object  of  this  suit  to 
protect  against  the  defendants'  claim  to  dominion  over  it,  is  a 
strip  of  land  about  twenty-eight  feet  wide,  in  the  rear  of  the  lots 
of  the  complainants,  on  the  ocean  front,  on  which  their  seaside 
cottages  are  built.  The  bill  states  that  the  tract  (of  about  sev- 
enty acres)  of  which  the  premises  in  question  are  part,  was 
bought  by  Messrs.  Shippen  and  Dod,  two  of  the  complainants, 
through  the  defendant  Paul,  as  their  agent;  that  they  paid  all 
the  purchase-money ;  that  the  deed  was  made  to  Paul  and  he 
executed  and  delivered  to  them  a  declaration  of  trust;  that  sub- 
sequently he  obtained  from  them  an  interest,  one-third,  in  the 
property,  and  that  afterwards  he  and  they  made  a  division  of  the 
property  among  them  by  "  deeds  of  quit-claim,  release  or  parti- 
tion ; "  that  in  those  deeds  a  strip  of  sixty-six  feet  in  width,  of 
which  the  land  in  question  is  part,  was  reserved  for  a  road  or 
turnpike ;  that  the  turnpike  company  was  incorporated  in  1875, 
and,  after  a  pretended  organization  had  been  made,  proceeded  to 
construct  a  turnpike,  to  the  construction  of  which  the  complain- 
ant Shippen  and  others  contributed  about  $2,300;  that  soon 
after  the  road  was  built  the  whole  project  of  maintaining  a  turn- 
pike road  was  abandoned,  and  the  complainants,  acting  upon  the 
fact  of  such  total  abandonment,  laid  out  large  sums  upon  the 
public  highway  on  part  of  the  sixty-six-feet  strip  in  the  rear  of 
their  res|)ective  properties,  and  built  barns,  fences  &c.  on  other 
parts  of  it  immediately  adjoining  their  lots  ;  that  the  turnpike 
company  never  acquired  the  right  to  the  sixty-six-feet  strip,  or 
any  part  of  it,  or  to  any  use  of  it  in  any  way ;  that  the  project 
having  been  abandoned  for  three  years,  Paul,  in  April,  1879, 
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sought  to  eSect  a  Dew  organization  of  the  company  solely  id  his 
own  interest  and  for  his  own  benefit,  and  to  enable  iiira  to 
defraud  the  complainante;  that  such  organization  was  illegal, 
because  the  charter  was  forfeit«d  by  failure  to  obtain  tlie  re- 
quired subscriptions  to  stock  within  the  time  limited  fur  the 
purpose  in  tiie  act,  and  that  in  pursuance  of  Paul's  design 
unjustly  to  compel  the  complainants  to  pay  him  a  large  sum  of 
money,  notice  was  given  by  the  secretary  of  the  company,  au 
the  16th  of  April,  1879,  to  the  complainants,  that  they  had  en- 
croached on  the  turnpike,  and  mui^t  remove  the  encroach menis 
at  once,  and  Paul,  claiming  to  act  as  su|>erintendent  of  the  com- 
pauy,  threatens  to  move  the  barns,  fences  &e.  which  the  com- 
plainants  have  erecte<l  on  the  sinty-six-feet  strip. 

This  case  was  before  the  court  on  a  motion  to  dissolve  on  bill 
and  answer.     The  motion  was  denied,  because  the  turnpike  com- 
pany showed  no  right  to  the  land  in  question,  and  it  seemed  best 
to   retain  the  injunction  until    the  final    hearing.     Shippen  v. 
Fatd,  4-  Stew.  Eq.  439.     Now  that  the  evidence  is  in,  it  appears, 
according  to  the  weight  of  evidence,  that  the  properly  (the  sev- 
enty acres)  was  bought,  uot  as  stated  in  the  hilt,  by  Paul  for 
himself  and  Shippen  and  Dod,  hut  by  him  on  his  own  account, 
and  was  conveyed  to  him  accordingly  by  deed  dated  June  25th, 
1869 ;   that  on  his   purchase  of  it,  and   before   the  deed  was 
delivered,  he  gave  to  the  vendor.  Dr.  Conover,  for   |900  of 
the   purchase-money,  a  railroad   bond   of  $1000  belonging  to 
him,  which  he  was  to  have  the  right  to  redeem  by  paying  tlie 
$900;    and  when  the  deed  was  delivered  he  gave  a  morlguge 
tor    the  rest  of   the    purchase-money.      He   subsequently    let 
Messrs.  Sliip|*en  and  I>od  into  equal  ownership  of  the  property 
with  him,  and  he  and  they  made  up  in  equal  shares  in  cash  the 
amount  of  the  whole  of  the  purchase- money,  less  a  discount  of 
J190  allowed  to  liim  by  Dr.  Conover  on  the  part  of  it  secured 
by  mortgage.     Of  this  money,  Messrs.  Shippen  and  Dod  paid 
to  Paul  each   $300  on  the   1st  of  July,  1869,  and  with   that 
money  and  $300  of  his  own,  he  redeemed  tlie  railroail  bund. 
They  paid  the  rest  of  their  shares  of  the  money  to  him  (ea^h 
paying  $1,423.33^)  on  the  17th  of  the  same  month;  and  lie, con- 
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tribating  a  like  amount,  took  up  the  mortgage.  The  considera- 
tion of  the  deed  to  him  is  $5,360.  The  moneys  paid  amounted, 
altogether,  to  }6,170.  The  rest  is  the  discount,  $190,  before 
mentioned,  allowed  on  the  money  secured  by  mortgage.  Mr. 
Paul,  it  may  be  remarked,  is  corroborated  in  his  statement  that 
he  gave  a  bond  and  mortgage  for  part  of  the  purchase-money  by 
Mr.  Corlies,  who  drew  those  papers ;  and  no  attempt  is  made  to 
contradict  his  statement  that  he  gave  the  railroad  bond  on  account 
of  the  purchase-money,  as  before  mentioned.  When  Paul  let 
Shippen  and  Dod  in,  he  executed  a  declaration  of  trust  declaring 
his  and  their  respective  interests  in  the  proi)erty.  Afterwards, 
and  in  January,  1872,  he  conveyed  to  them  respectively,  for 

• 

their  respective  shares,  certain  lots,  pursuant  to  an  agreement 
of  partition  made  by  him  and  them.     In  the  deeds  to  them,  he 
excepted  and  reserved  out  of  the  lands  conveyed  to  them,  a  strip 
of  land  belonging  to  the  railroad  company,  and  a  strip  sixty-six 
feet  wide,  as  laid  down  on  a  map  which  he  had  caUvSed  to  be 
made  of  the   property,  and  which  is  filed   in  the  Monmouth 
county  clerk's  office,  along  the  east  and  west  sides  of  and  adjoin- 
ing the  railroad  company's  land  (part  of  it  is  on  the  east  and 
part  on  the  west  side  of  the  railroad  company's  laml),  declaring 
that  that  strip  shall  be  "  for  a  public  road  or  turnpike,  and  for 
no  other  use."    The  turnpike  company  was  incorporated  in  1875. 
(P.  L.  of  1875,  p,  191,)     It  was  authorized  to  construct  a  turn- 
pike road  from  the  Highlands  station,  on  the  Long  Branch  and 
Sea  Shore  railroad,  to  Seabright  station,  beginning  one  hundred 
feet  south  of  the  easterly  abutment  of  the  Navesink  bridge,  at 
the   Highlan<ls,  and    ending  at  the  easterly  abutment  of  the 
bridge  across  the  Shrewsbury  river  at  Seabright.     The  act  pro- 
vicles  that  the  turnpike  road  shall  be  at  least  twenty-five  feet  in 
breadth  along  the  middle,  as  nearly  as  may  be,  of  the  highway. 
It  also  provides  that  the  capital  stock  of  the  company  shall  be 
$10,000,  with  liberty  to  increase  it  to  $15,000,  to  be  divided 
into  shares  of  $25  each  ;  and  that  when  eighty  shares  shall  be 
subecaribed  for  ($2  a  share  to  be  paid  in  on  subscribing,  and  the 
nest  in  installments,  at  the  call  of  the  president  and  directors  of 
the  company),  the  i)ersons  holding  them  shall  be  a  corporation 
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by  the  Dame  of  the  Highlands  and  Seabright  Turnpike  Com- 
pany. The  act  provides  that  twenty  d^s^  notice  of  opening  the 
books  shall  be  published  in  at  least  two  newspapers  published  in 
this  state.  By  the  fourth  section  it  is  provided  that  if  the  eighty 
shares  should  not  be  subscribed  for  in  three  years  from  the 
opening  of  the  books,  the  act  and  all  the  subscriptions  should  be 
null  and  void.  The  next  section  provides  that  when  the  eighty 
shares  shall  have  been  subscribed,  a  meeting  of  the  stockholders 
for  organization  shall  be  called  on  twenty  days'  like  notice. 
The  first  notice  for  subscriptions  to  the  stock  was  given  in  1875. 
It  was  published  in  only  one  newspaper,  instead  of  two,  as  the 
charter  directed.  Mr.  Corlies  testifies  that  on  the  day  fixed  in 
the  notice  for  the  meeting,  not  less  than  forty  shares  were  sub- 
scribed, and  the  whole  of  the  requisite  eighty  were  obtained  in 
the  course  of  the  next  three  or  four  days.  The  subscriptions  ap- 
pear to  have  amounted  to  (2,1 50.  An  organization  was  then  made, 
and  a  contract  for  constructmg  the  turnpike  was  subsequently 
(May  1st,  1875),  and  after  bids  from  him  and  others  had  been 
received  and  considered,  entered  into  by  the  company  with  Mr. 
Paul.  By  it  he  was  required  to  finish  the  road  in  two  months, 
which  time  would  expire  on  the  30th  of  June,  1875.  He 
finished  it  within  the  time,  and  the  work  was  accepted.  He 
was  to  receive  as  his  compensation,  $7,500,  of  which  $1,500  were 
to  be  paid  in  stock  of  the  company;  $1,000  in  bonds  of  the 
Navesink  Bridge  Company,  or  of  the  turnpike  company,  at  the 
option  of  the  latter;  and  $5,500  in  cash,  in  installments  of  $2,000, 
on  or  before  May  28th,  1875 ;  $2,000  on  or  before  June  28th, 
1875  ;  and  $1,500  at  the  completion  of  the  work.  He  appears 
to  have  received  the  stock  and  bonds,  and  some  money,  but  he 
and  the  company  claim  that  there  remain  due  to  him  $4,466.1 1, 
besides  interest.  About  the  time  the  work  was  completed,  the 
draw  of  the  Navesink  bridge,  at  the  Highlands,  was  broken  by 
the  collision  of  a  schooner  with  it,  and  it  was  not  repaired  for 
three  or  four  years.  By  reason  of  the  impassable  condition  of 
that  bridge,  the  turnpike  was  rendered  useless  except  for  travel 
on  the  east  side  of  the  river,  and  no  attempt  was  made  to  take 
tolls  upon  it  until  after  the  bridge  was  repaired,  which  was  in 
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1878.  In  that  year^  after  the  bridge  had  been  repaired,  the 
company  resolved  to  repcyr  the  road  and  take  toll,  and  appointed 
Paul  to  make  the  repairs  and  take  the  tolls.  He  set  up  a  toll- 
house and  gate,  and  took  toll  for  a  few  days,  but  the  attempt  to 
take  tolls  met  with  violent  opposition  on  the  part  of  the  com- 
plainants and  others,  and  he  moved  the  toll-house  and  gate 
away.  The  opposition  not  only  denied  the  right  of  the  company 
to  take  tolls,  but  denied  that  the  company  had  a  legal  existence, 
because  notice  of  opening  the  books  of  subscription  to  the  stock 
in  1875  was  published  in  only  one  newspaper,  instead  of  two,  as 
directed  by  the  charter.  To  remedy  the  defect,  if  it  existed,  the 
company  afterwards,  in  1879,  again  gave  notice  of  opening  the 
books  (this  time  in  two  newspapers),  and  took  subscriptions  to 
the  stock.  Eighty  shares  having  been  subscribed,  a  new  organi- 
zation was  made  in  November  of  that  year,  and  the  company 
proceeded  to  repair  the  turnpike  and  to  remove  encroachments. 
Out  of  its  action  with  respect  to  the  latter,  this  litigation  arose. 
The  legality  of  the  organization  of  the  company  cannot  be  called 
in  question,  in  this  proceeding.  The  company  was,  in  fact,  organ- 
ised under  its  charter,  in  1875.  It  took  subscriptions  to  its  stock 
in  that  year,  though  it  never  issued  any  scrip  or  certificates  therefor, 
but  merely  gave  receipts.  The  construction  of  the  turnpike  was 
the  object  for  which  it  was  created.  It  therefore,  in  building  the 
road,  was  not  acting  uUra  vires.  Its  occupation  of  the  situs  of 
the  land  reserved  for  a  public  road  or  turnpike,  in  the  convey- 
ances by  Paul  to  Shippen  and  Pod,  is  proved  to  have  been  with 
the  consent  of  Paul,  who  held  the  legal  title  to  it  (though,  as  to 
two  undivided  thirds,  he  held  it  for  Shippen  and  Dod),  and 
without  objection  on  the  part  of  Messrs.  Shippen  and  Dod,  and 
with  their  implied  consent,  though  it,  in  fact,  never  received 
any  grant  nor  any  written  evidence  of  the  right  to  occupy  the 
land.  Both  Shippen  and  Dod  contributed  funds  to  the  construc- 
tion of  the  turnpike  on  that  land,  and  they  are  to  be  regarded  as 
having  stood  by  and  seen  a  very  considerable  expenditure  (said 
to  be  $7,000)  made  in  the  construction  of  the  road.  If  the  com- 
plainants are  entitled  to  an  injunction,  it  must  be  on  the  ground 
that  they  are  entitled  to  protection  absolutely  in  their  occupation 


320  CASES  IN  CHANCERY.  [34  E(i. 

Shippen  v.  Paul. 

of  the  land  in  question.  That  they  are  not  so,  is  clear.  The 
land  had,  when  they  began  their  occunation  of  it,  been,  as  before 
stated,  dedicated  to  public  use  as  a  roaa  or  turnpike ;  and,  by  the 
construction  of  the  turnpike  upon  it,  it  was  merely  applied  to 
the  pse  to  which  it  was  dedicated.  The  legislature,  indeed,  had 
not  given  the  company  the  right  which  the  public  had  to  the 
right  of  way  or  easement  over  it,  but  to  the  use  of  the  road  as  a 
turnpike  by  the  company,  Messrs.  Shippen,  Dod  and  Paul  had 
all  fully  assented,  and  the  work  had  been  done  upon  it  acoord- 
ingly.  Though  no  tolls  were  taken  for  about  three  years,  it 
appears  to  have  been  for  wliat  appeared  to  the  company  a  suffi- 
cient reason — the  fact  that  the  Navesink  bridge  was  impassable, 
and  therefore  the  travel  was  insignificant.  That  fact,  however, 
did  not  prohibit  the  taking  of  tolls.  By  its  refraining  from 
taking  tolls  during  that  perioil,  the  company  did  not  lose  the 
right  to  do  so.  Nor  did  it,  by  its  failure  to  keep  the  road  in 
good  condition  during  that  time,  forfeit  its  rights.  Nor  is  it 
estopped,  by  acquiescence,  from  taking  steps  to  remove  the  en- 
croachments. The  public  right  which  it  asserts  has  not  been 
lost  by  the  acquiescence  of  the  company.  The  right  of  the 
public,  acquired  by  the  dedication,  cannot  thus  be  forfeited  or 
lost.  The  complainants  stand  before  the  court  without  legal  or 
equitable  right  or  claim  to  the  relief  which  they  seek,  and  the 
bill  must  therefore  be  dismissed.     The  decree  will  be  with  costs. 
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V. 


Nathan  D.  Pancx)Ast  et  al. 

A  testator  appointed  two  executors,  and  named  two  others  to  act  in  case 
of  the  death  or  declination  of  the  former,  with  authority  in  the  survivor  to 
nominate  a  co-executor  with  full  power  to  exercise  the  same  discretion  in  the 
management  and  disposition  of  the  estate  as  the  original  appointees  possesse(i. 
He  gave  to  his  two  sisters,  for  their  joint  lives  and  that  of  the  survivor,  as  a 
nsidence,  his  real  estate  in  M.,  called  "  the  Cottage,"  with  the  appurtenance^^, 
lands  &c.,  with  a  gift  over  to  his  executors  as  trustee:^,  to  sell  the  premises  and 
to  invest  the  proceeds  and  apply  the  income  to  purchasing  books  and  found- 
ing a  usefal  public  library  in  or  near  M. 

The  executors  have  all  died  without  nominating  any  associates,  testator's 
sisten  are  both  dead,  and  a  legal  organization  in  M.  has  established  a  public 
library. 

On  application  of  the  heir  at  common  law  of  the  last  surviving  executor — 
Hdij  that  he  would  be  directed  to  sell  the  premises  in  M.,  including  a  wharf 
two  hundred  yards  distant  from  "  the  Cottage,"  but  bought  solely  for  the  use 
o(  and  always  used  by  the  testator  solely  in  connection  therewith,  and  to  pay 
over  the  proceeds  to  the  library  already  existing  at  M.,  as  trustee;  and,  fur- 
ther, that  the  executor's  failure  to  designate  a  co-executor  would  not  destroy 
the  charity. 

Bill  for  construction  ot  will  and  directions.     On  final  hearing 
on  pleadings  and  proofs. 

Mr.  F,  B.  Levis  and  Mr,  B.  Oummei-e,  for  complainant. 

Mr,  B.  J,  Pancoad  and  Mr.  J.  Wilson,  for  the  heirs  of  Nathan 
Buim. 

Mr,  C.  E,  MerrUt,  for  the  Burlington  County  Lyceum. 

The  Chancblix)b. 

Nathan  Dunn,  late  of  Philadelphia,  deceased,  died  in  1844. 
By  his  will,  made  in  1840,  he  provided  as  follows  : 
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'*  I  nominate  and  appoint  Frederick  Brown  and  William  B.  Langdon  execu- 
tors of  this  my  last  will  and  testament.  If  either  of  these  persons  shoold  die, 
remove  or  resign  his  ezecutorsiiip,  then  I  nominate  Richard  Price,  of  the  cit? 
of  Philadelphia,  an  executor  in  his  place ;  and  if  both  of  these  persons  should 
die  before  me,  or  cease,  as  aforesaid,  to  be  my  executors,  then  I  nonuDate 
Lewis  Wain,  of  the  city  of  Philadelphia,  an  executor,  together  with  the  (aid 
Richard  Price.  If  only  one  of  the  said  four  persons  should  be  living  at  the 
time  of  my  death,  and  no  provision  be  made  by  myself  for  another  executor, 
then  I  authorize  such  one  of  the  above-named  four  persons  to  name  a  co-ex- 
ecutor ;  and  whenever,  at  any  time,  one  of  my  executors  for  the  time  being 
shall  die,  renounce  or  resign,  and  his  place  shall  not  be  supplied  by  the  above 
provisions,  designating  one  of  the  four  persons  named,  then  I  authorize  and 
desire  the  surviving  or  remaining  executor  to  nominate  and  appoint  a  co-ex- 
ecutor, and  so  often  as  such  vacancy  may  occur.  I  hereby  give  to  such  per- 
son and  persons  so  to  be  appointed  an  executor  or  executors  all  the  power 
and  authority  conferred  by  the  nominations  made  by  myself." 

Bj  a  codicil  made  in  1841,  he  substituted  Charles  Roberts  for 
William  B.  Langdon,  and  by  another  one,  made  in  the  same 
year,  substituted  Isaac  Collins  for  Rol)erts.  By  the  will,  he 
gave  to  his  two  sisters,  Phebe  and  Bhoda  Osborn,  for  their  joint 
lives  and  the  life  of  the  survivor  of  them,  the  free  possession 
and  use  of  his  real  estate  in  Mount  Holly,  in  this  state,  called 
"  the  Cottage,"  as  a  place  of  residence,  together  with  the  appur- 
tenances, lands,  improvements,  fixtures  and  furniture,  and  then 
proceeded  as  follows : 

"  When  the  same  shall  be  vacated  by  the  death  of  the  survivor  of  them,  or 
by  the  voluntary  relinquishment  thereof  by  the  survivor,  or  both  of  them,  I 
devise  the  said  real  estate  and  every  part  thereof,  with  the  appurtenances, 
lands,  improvements,  fixtures  and  furniture  therein  and  thereunto  to  me 
belonging  (excepting,  always,  such  parts  of  the  furniture  and  other  articles 
of  personal  property  as  may  be  designated  by  the  said  Phebe  Osborn  and 
Rhoda  Osborn  as  belonging  to  them,  which  they,  or  the  survivor  of  them, 
shall  receive),  to  my  said  executors  or  trustees,  their  heirs,  executors,  admin- 
istrators or  assigns,  in  trust,  to  dispose  thereof  at  public  auction,  after  fully 
advertising  the  same,  and  to  make  good  and  sufficient  title  or  titles  to  the 
purchaser  or  purchasers  in  fee  simple  or  otherwise.  In  making  such  sale,  the 
said  executors  (as  trustees)  are  hereby  authorized  and  empowered  to  divide 
the  property  and  sell  and  convey  portions  or  parts  of  the  land  in  lots  or  par- 
cels, or  to  dhipose  of  and  convey  the  whole  together,  as  to  them  may  appear 
most  eligible.  I  give  and  bequeath  $2,000  of  the  proceeds  of  such  sale  or 
sales  to  the  said  Phebe  Osborn  and  Rhoda  Osborn  and  the  survivor  of  them, 
on  the  event  of  their  or  her  vacating  the  premises  during  their  joint  lives,  or 
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t^e  life  of  the  survivor ;  and  I  give  and  bequeath  the  rest  and  residue  of  the 
proceeds  of  such  sale  or  sales  to  my  executors  in  trust,  to  invest  the  same  in 
good  securities,  and  to  apply  the  interest  and  income  of  such  investments, 
from  time  to  time,  in  the  purchase  of  books  and  in  forming  a  useful  library, 
to  be  opened  in  some  appropriate  and  weil-situated  institution  in  or  near 
Mount  Holly,  to  be  kept  open  during  such  hours  and  times  as  may  be  most 
convenient  and  useful  for  the  persons  for  whose  use  it  is  designated.  It  is  my 
wUl  that  the  said  library  may  be  devoted  to  the  use  of  persons  residing  in  and 
about  Mount  Holly,  generally,  and  more  particularly  to  the  use  and  benefit 
of  young  men  and  apprentices.  I  authorize  my  said  executors  to  adopt  and 
carry  into  full  effect  such  plan  of  organization  and  arrangement  as  may  give 
the  meet  efficacy  to  this  project,  comprehending,  if  they  think  proper,  a 
lyceum.  If  they  should  appoint  a  board  of  trustees,  I  desire  that  such  board 
may  be  composed  of  persons  who  reside  in  or  near  Mount  Holly,  and  that 
such  arrangement  may  carefully  be  made  as  will  best  appropriate  the  funds 
and  preserve  and  perpetuate  the  uses  of  them  herein  expressed  or  contem- 
plated." 

Of  the  executors  appointed  by  the  will,  only  Mr.  Collins  and 
Mr.  Brown  accepted  the  trust.  The  former  died  January  15th, 
1863,  and  the  latter,  February  27th,  1864.  Wain  died  De- 
cember 20th,  1863,  and  Price  July  8th,  1865.  No  appoint- 
ment to  fill  any  vacancy  in  the  executorship  was  ever  made. 
Pbebe  and  Rhoda  Osborn  occupied  the  property  given  to  them 
by  the  above-mentioned  provision  of  the  will,  together,  after  the 
testator^s  death  until  the  death  of  Phebe,  which  occurred  in 
1855,  and  Shoda  occupied  it  from  that  time  until  her  death, 
which  took  place  in  May,  1880.  The  cottage  stands  on  a  tract 
of  about  twenty-five*  acres.  The  testator  owned  a  wharf-lot 
distant  about  two  hundred  yards  from  it,  which  he  bought  for 
use  in  connection  with  it  as  a  place  on  which  to  land  lime,  marl 
&C.  The  bill  is  filed  by  the  eldest  son  and  heir  at  common  law 
of  Frederick  Brown,  who  survived  his  co-executor,  Collins,  to 
establish  his  claim  as  such  heir  to  the  title  to  the  property,  sub- 
ject to  the  trust,  and  his  right  to  sell  it  and  administer  the  trust 
oat  of  the  proceeds  of  the  sale,  and  for  direction  to  administer 
it  through  the  agency  or  instrumentality  of  the  Burlington 
County  Lyceum  of  History  and  Natural  Science,  which  is  an 
incorporated  literary  institution  in  Mount  Holly,  and  is  by  its 
charter  authorized  to  maintain  and  does  maintain  a  circulating 
library.    The  bill  is  filed  against  the  heirs-at-law  and  next  of 
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kta  of  the  testator^  and  the  corporation  just  mentioned  is  sko 
ttMHle  a  party. 

That  the  purpose  to  which  the  testator  devotes  the  proceeds 
<hf  the  sale  of  the  property  is  a  charitable  use  is  entirely  clear. 
Ho  gives  them  to  his  executors,  in  trusty  to  invest  them  in  good 
$^\Hiritics  and  apply  the  interest  and  income  of  the  investment 
tWm  time  to  time  in  the  purchase  of  books  and  in  forming  a 
useful  library,  to  be  opened  in  some  appropriate  and  well-situa- 
t^xl  institution  in  or  near  Mount  Holly,  to  be  kept  open  during 
$uch  hours  and  times  as  may  be  most  convenient  and  useful  for 
the  persons  for  whose  use  it  is  designated,  and  he  adds  that  it  is 
his  will  that  the  library  may  be  devoted  to  the  use  of  persons 
residing  in  and  about  Mount  Holly  generally,  and  more  par- 
ticularly to  the  use  and  benefit  of  young  men  and  apprentices. 
This  is  a  gift  for  the  advancement  of  useful  learning,  and  such 
tfifts  are  said  to  be  the  most  meritorious  that  can  be  bestowed, 
because  they  afford  the  means  of  educating  great  natural  abili- 
ties which  may  be  employed  for  the  Renefit  of  the  whole  com- 
munity. Shelford  on  MoHmain  68,  It  is  within  Mr.  Justice 
Gray's  definition  of  charity,  in  a  technical  sense : 

"  A  gift  to  be  applied  consistently  with  existing  laws  for  the  benefit  of  an 
indefinite  number  of  persons,  either  by  bringing  their  hearts  under  the  influ- 
ence of  education  and  religion,  hy  relieving  their  bodies  from  disease,  suffer- 
ing  or  constraint,  by  assisting  them  to  establish  themselves  for  life,  or  by 
erecting  and  maintaining  public  buildings  or  works,  or  otherwise  lessening 
the  burdens  of  government/' 

Such  gifts  as  this  have  been  expressly  held  to  be  legal  chari- 
ties. Mason's  Exr.  v.  Mdh.  Epis.  Ck,  12  C.  E.  Gr.  47;  Good- 
dl  v.  Unio  \  Assoclaiumj  2  Stew.  Eq.  S2 ;  Dt  Ccimp  v.  Dobbins, 
Id.  36  ;  Ih-ury  v.  Naticky  10  Allen  169  ;  Fairbanks  v.  Lamson, 
99  Mass.  5SJ ;  Pickering  v.  ShotweU,  10  Pa.  St.  23.  But  it  is 
insisted  on  the  part  of  the  heirs  of  the  testator  that  the  gift  is 
void,  because  discretion  is  to  be  exercised  in  the  selection  of  the 
books  to  be  purchased  and  the  place  where  the  library  is  to  be 
kdpt,  and  that  discretion  was  lodged  by  the  testator  in  the  execu- 
Ifti  named  by  him  and  their  appointees,  and,  since  those  he 
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designated  are  all  dead  and  appointed  no  one  to  succeed  them,  the 
trust  has  therefore  failed.  Bat  the  gift  here  is  to  a  designated 
charity,  one  which  the  court  can  execute ;  and  in  such  case  the 
trust  will  be  upheld.  Moggridge  v.  ThackweU,  7  Vea.  36  ;  Mtlla 
V.  Fanner^  1  Meriv,  65, 100. 

"  Where/'  says  Lord  Eldon,  in  the  latter  case,  "  the  testator  has  sufficiently 
denoted  that  charitj  is  his  legatee,  the  court  will  consider  charity  as  the 
whole  substance  of  the  legacy,  and  in  such  cases  only,  will  provide  a  mode 
by  which  that  legatee  shall  take,  but  by  which  no  other  than  charitable 
legatees  can  take/' 

The  testator  himself,  it  may  be  observed,  did  not  rely  upon  the 
discretion  of  his  own  appointees  to  administer  the  trust.  He 
gives  the  executors  power  to  deliver  over  the  administration  to 
others,  strangers ;  for  he  authorizes  them  to  appoint  a  board  of 
trastees  to  administer  the  charity,  simply  expressing  his  desire 
that  the  board  be  composed  of  persons  residing  in  or  near  Mount 
Holly,  and  that  such  arrangements  be  made  as  will  secure  the 
best  appropriation  of  the  funds  and  preserve  and  perpetuate  the 
uses  for  which  the  charity  was  designed.  Says  Mr.  Perry  in  his 
work  on  Trusts : 


'*If  a  donor  makes  a  gift  in  trust  for  a  particular  charitable  purpose,  as  to 
establish  a  particular  school,  hospital,  asylum  or  other  charitable  institution, 
and  appoints  no  trustee,  or  the  trustee  appointed  by  him  is  incapable  of  taking 
the  gift  and  of  acting  in  that  behalf ;  or  if  the  trustee  dies  before  the  testator 
or  declines  to  act;  or  if  trustees  are  named  or  appointed  who  are  not  in  esse, 
but  are  to  come  into  existence  thereafter,  as  by  an  act  of  incorporation,  courts 
of  e()uitV,  in  the  exercise  of  their  ordinary  jurisdiction,  can  establish  the 
charity ;  for  it  is  their  invariable  practice  not  to  allow  a  legal  and  valid 
charity  to  fail  for  want  of  a  trustee.  Therefore  courts  will  appoint  trustees 
in  such  cases  to  take  up  and  carry  out  the  clear  purposes  of  the  donor,  and 
they  will  order  the  heir  or  legal  representatives  to  hold  the  fund  upon  the 
declared  trust  until  trustees  can  be  appointed  to  execute  the  trust  as  con- 
templated."    Perry  on  Truatt  §  7:^2. 

The  fact  that  the  executors  who  proved  the  will  did  not  ap- 
point will  not  defeat  the  trust,  but  the  court  itself  will  appoint 
In  JFoUy  v.  Woniner,  2  J,  &  W,  ^45,  by  a  trust  deed  (of  a  meet* 
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ing-house)y  power  to  fill  vacancies  occurring  among  the  trustees 
and  committees,  to  whom  the  control  and  r^ulation  of  the  affidrs 
of  a  congregation  were  committed  (there  were  to  be  five  commit- 
tees and  thirteen  trustees),  was  given  to  the  surviving  trustees 
and  committees,  and  from  time  to  time,  on  the  appointment  of 
new  trustees,  proper  assignments  were  to  be  made ;  the  lord  chan- 
cellor (Eldon)  said : 

"  In  such  a  case,  unless  it  differs  from  all  other  trusts,  the  court  would  fill 
up  the  number,  referring  it  to  the  master  to  appoint  proper  persons,  and  when 
appointed  would  direct  them  to  carry  on  the  trusts  of  the  deed.  Having 
neglected  to  fill  up  the  vacancies,  there  is  no  one  now  who  has  any  power. 
I  apprehend  neither  the  congregation  nor  any  one  else  can  fill  thent  up ;  it 
must  be  done  by  the  court." 

In  Attorney' Oeneral  v.  Fhyer,  ^  Vetm.  7J^^  the  will  appointed 
six  trustees,  and  provided  that  when  reduced  to  three  they  should 
choose  others.  All  having  died  but  one,  the  vacancies  not  having 
been  filled,  he  filled  them.  It  was  held  that  the  provision,  that 
the  trustees,  when  reduced  to  three,  should  fill  the  vacancies,  was 
directory  merely,  and  that  the  single  surviving  trustee  had  a 
better  right  than  any  one  else  to  fill  the  vacancies,  and  that  it 
was  his  duty  to  do  so,  and  he  might  well  convey  to  other  trustees 
appointed  by  him.  In  Attorney- Oeneral  v.  Bishop  of  LUchfM^ 
6  Ves.  825 y  the  will  directed  that  the  three  last  survivors  of  eight 
trustees  to  present  to  a  living  thereby  appointed  should  make 
choice  of  new  trustees  to  be  added  to  them  successively  to  present 
By  neglect  the  number  was  not  filled  up  at  the  time  of  an  avoid- 
ance. Presentation  was  made  by  the  heir  of  the  last  survivor 
under  his  legal  title,  and  the  court  refused  to  discountenanoe  the 
appointment,  and  said  that  the  court  ought  to  control  the  appoint- 
ment of  trustees,  and  that  it  would,  at  the  hearing,  refer  it  to  a 
master  to  appoint.  See,  also,  Tudor  on  Charitable  Trusts  389. 
In  In  re  Morton  and  HalleU,  4^  L.  T.  R.  {N.  8.)  602,  a  testator 
devised  hereditaments  to  A  and  B  and  their  heirs,  upon  trust  that 
they  or  the  trustees  or  trustee,  for  the  time  being,  of  the  will, 
should  make  sale  thereof;  and  he  declared  that  if  the  trustees  by 
the  will  appointed,  or  either  of  them,  or  any  trustee  or  trusteea 
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to  be  appointed  as  thereinafter  provided,  should  die^  go  to  reside 
beyond  seas,  or  be  desirous  of  being  discharged,  or  refuse  or  be- 
come incapable  to  act,  tiien  and  so  often  the  said  trustees  or  trus- 
tee (and  for  that  purpose  any  retiring  trustee  should  be  consid- 
ered a  trustee)  might  appoint  any  other  person  or  persons  to  be 
a  trustee  or  trustees  in  the  place  of  the  trustee  or  trustees  so  dying 
or  becoming  incapable  to  act.  It  was  held  that  the  heir  of  the 
survivor  of  A  and  B  could  sell,  and  was  not  prevented  from  doing 
so  by  the  power  of  appointing  new  trustees.  Wherever  circum- 
stauoes  render  it  necessary  or  desirable  to  appoint  new  trustees, 
this  court,  in  the  exercise  of  its  inherent  jurisdiction,  will  inter- 
pose, upon  a  proper  application,  and  make  the  appointment ;  and 
that,  too,  whether  the  instrument  creating  the  trust  does  or  does 
not  contain  a  power  to  appoint  new  trustees.  Hill  on  Trustees 
IBOj  Green  v.  BlackweU,  ^  Stew.  Eq.  S7. 

The  fee  of  the  land  in  question,  subject  to  the  particular  estate, 
vested  in  the  executors,  Frederick  Brown  and  Isaac  Collins,  as 
join^  tenants,  on  their  proving  the  will.  Heater  v.  Van  Auken^ 
1  McQjurt.  169 ;  Weehawken  Ferry  Co.  v.  Swwm,  £  C.  E.  Or. 
476;  Qraham  v.  Houghtalin,  1  Vr.  662;  Bev.  122^.  And  on 
the  death  of  the  survivor  it  descended  to  the  complainant  as  his 
heir  at  common  law.  Rtv.  1224.;  Schenck  v.  Sdienck,  1  C.  E, 
Or.  174;  Zabriakie  v.  if.  *  E.  E.  R.  Cb.,  6  Stew.  Eq.  22, 
affirmed  on  appeal,  7  Stew,  Eq.  282.  Wain  was  then  dead,^  and 
Price,  though  living,  would  not  accept  the  trust.  No  title,  there- 
fore, vested  in  him.     Perry  on  Trusts  §  269. 

The  Burlington  County  Lyceum  of  History  and  Natural  Sci- 
ence was  incorporated  by  a  special  act  of  the  legislature  (P.  L.  of 
1860  p.  4^)y  and  under  a  subsequent  general  law  (P.  L.  of  1876 
p.  262),  has  power  to  establish  a  circulating  library ;  and,  in 
fact,  has  now  such  a  library  of  the  value  of  about  (2,500.  It 
appears  to  be,  in  all  respects,  a  proper  trustee,  and  is  willing  to 
accept  the  trust.  Under  the  general  law  just  referred  to,  it  is 
authorized,  for  the  establishment,  maintenance  and  increase  of  its 
library,  to  accept  and  receive  gifts,  grants,  bequests  and  devises 
of  real  and  personal  property,  by  deed,  will  or  otherwise.  This 
trust  is  within  the  general  scope  of  the  purposes  of 'the  corpora- 
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lion,  and  it  may,  therefore,  take  it ;  and,  if  it  aooepts  it,  it  may 
be  compelled  to  execute  it.  PetTy  on  Trusts  §  4^3  ;  Masov!s  Exr, 
V.  Trustees  &c,,  12  C.  E.  Or.  4.7. 

Part  of  the  land  lias  been  converted  by  condemnation  pro- 
ceedings, and  the  proceeds  are  in  the  hands  of  the  complainant. 
The  rest  of  the  property  will  be  sold.  The  wharf-lot  was  pur- 
chased merely  for  use  in  connection  with  the  other  property,  and 
was  so  used  accordingly.  The  testator  lived  in  Philadelphia. 
He  intended  the  pro{)erty  for  a  permanent  residence  for  his  sisters, 
and  he  lived  there  himself  at  times,  and  contemplated  making 
it  his  own  permanent  abode.  He  had  no  other  land  in  this  state. 
The  wharf-lot,  as  before  stated,  is  about  two  hundred  yards  dis- 
tant from  the  main  property.  It  is  on  the  creek.  There  was  no 
railroad  when  he  bought  it,  and  he  bought  it  for  use  as  a  con- 
venience to  his  property  to  land  marl,  lime,  ashes  <&c.,  which  he 
caused  to  be  brought  there  for  use  on  the  property,  and  he  never 
used  it  in  any  other  way  than  in  connection  with  the  property. 
He  evidently  considered  it  a  parcel  of  the  property.  The  devise 
of  the  particular  estate  &c.,  is  of  his  real  estate  called  '^ '  the  Cot- 
tage,' together  with  the  appurtenances,  lands,  improvements,  fix- 
tures and  furniture ; "  and  the  deviss  of  the  remainder  is  of  "the 
said  real  estate  and  every  part  thereof,  the  appurtenances,  lands, 
improvements,  fixtures  and  furniture  therein  and  thereunto  to 
me  belonging."  The  testator  intended,  by  the  devise  of  his  t&l 
estate  called  "  the  Cottage,"  together  with  the  lands  &c.,  to  in- 
clude the  lot  in  question  as  parcel  thereof. 

The  complainant  will  be  directed  to  sell  if  he  will  (being  a 
non-resident,  and  therefore  beyond  the  jurisdiction  of  the  court) 
give  security  for  the  performance  of  his  duty  in  the  premises, 
and  pay  over  the  proceeds  of  the  sale,  as  well  as  the  other  money 
in  his  hands  received  from  the  condemnation,  to  the  Burlington 
County  Lyceum  of  History  and  Natural  Science,  to  be  adminis- 
tered by  it  as  trustee  in  his  stead. 
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Miller  Kline 


V, 


Hampton  Cutter. 

A  mechanics'  lien-claim  was  entitled  to  priority  over  a  mortgage  on  the 
premises,  bnt  owing  to  the  carelessness  of  the  county  clerk  in  making  up  the 
record,  the  judgment  on  the  lien-claim  was  entered  as  a  general  judgment,  and 
hence  the  master,  on  the  foreclosure  of  the  mortgage,  re|X)rted  that  the  mort- 
gage was  a  prior  encumbrance.  The  mistake  was  not  discovered  by  the 
holder  of  the  judgment  until  after  the  sale  on  the  foreclosure.  The  property 
was  bought  by  the  mortgagee. — Htld,  that  the  priority  of  the  judgment  could 
be  established,  and  that  complainant  had  not  forfeited  his  right  to  redress 
through  laches,  the  delay  having  been  caused  by  his  endeavor  to  obtain  his 
jost  demand  without  resort  to  litigation. 


Bill  for  relief.  On  final  hearing  on  pleadings  and  statement 
of  facts  agreed  upon^  and  proofs. 

Mr.  B.  A,  Vail,  for  complainant. 

Mr,  G,  R.  Lindsay y  for  defendant. 

The  Chancellor. 

The  complainant's  claim  for  relief  rests  on  the  following  cir- 
cumstances :  On  the  11th  of  August,  1869,  John  T.  Hewitt  was 
the  owner  of  certain  real  estate  in  Rah  way.  On  that  day  he 
began  to  contract  a  debt  with  Ayres,  Luf  bery  &  Co.,  for  which 
a  lien  could  be  maintained  on  that  property  under  the  mechanics' 
lien  law.  On  the  23d  of  that  month  he  gave  a  mortgage  on  the 
property  for  $3,000  and  interest  to  Garret  Berry,  who  subse- 
quently assigned  it  to  Hampton  Cutter,  the  defendant  in  this 
suit.  On  the  10th  of  August,  1870,  Ayres,  Lufbery  &  Co. 
filed  a  lien-claim  for  the  debt  above  mentioned,  and  on  the 
same  day  issued  a  summons  thereon.     On  the  31st  of  the  same 


330  CASES  IN  CHANCERY.  [34  Eq. 

Kline  v.  Cutter. 

month,  a  general  and  special  judgment  against  Hewitt,  as  builder 
and  owner,  was  ordered  in  the  suit  for  f  677,  damages  and  costs, 
and  entered  in  the  minutes  of  the  court  accordingly,  and  on  the 
same  day  a  special  and  general  fieri  facias  was  issued.     On  the 
15th  of  April,  1871,  Ayres,  Lufbery  &  Co.  assigned  the  judg- 
ment to  Miller  Kline,  the  complainaut.     On  the  18th  of  March, 
1873,  Cutter  filed  his  bill  in  this  court  to  foreclose  his  mortgage, 
making  Kline  a  party  defendant  thereto  on  account  of  a  mort- 
gage he  held  on  the  premises,  but  not  on  account  of  his  judg- 
ment, with  respect  to  which  Ayres,  Lufbery  &  Co.  were  made 
defendants ;  the  complainant's  assignment  thereof  not  being  then 
on  record.     The  ticket  served  on  Ayres,  Lufbery  &  Co.  stated 
that  they  were  made  parties  because  they  had  recovered  a  judg- 
ment against  Hewitt;   but  according  to  the  bill,  they  had  recov- 
ered two,  the  judgment  in  question  and  another.     The  defend- 
ant, by  his  bill  in  the  foreclosure  suit,  claimed  priority  over  both 
judgments.     Such  claim  was,  however,  by  a  merely  formal 
allegation  that  his  mortgage  was  entitled  to  priority  over  all  the 
other  encumbrances.     Kline  did  not  answer,  and  a  decree  pro 
confesso,  with  an  order  of  reference,  was  taken  July  22d,  1873. 
Kline  proved  before  the  master  the  judgment,  as  entered  in  the 
minutes  of  the  court,  and  the  fieri  faoia8f  both  of  which  were 
special  as  well  as  general.     The  clerk  of  the  circuit  court,  in 
making  up  the  record  of  the  judgment,  had,  however,  by  mis- 
take (but  Kline  was  not  aware  of  the  fact),  recorded  it  as  a  gen- 
eral judgment  only,  and  the  master,  therefore,  reported  that  the 
defendant's  mortgage  was  entitled  to  priority  over  it.     A  fiual 
decree  was  entered  accordingly,  and   on  the  execution   issued 
thereon  the  property  was  sold,  on  the  16th  of  September,  1874, 
to  Cutter  for  $1,105.     Kline  did  not  discover  the  fact  that  his 
judgment  had  been  postponed  to  the  mortgage  until  he  applied 
to  the  sheriff  for  payment,  out  of  the  proceeds  of  the  sale  of  the 
mortgaged  premises,  of  the  amount  due  him  on  the  judgment. 
The  fact  that  it  was  merely  through  the  mistake  of  the  clerk 
that  Cutter's  mortgage  had  obtained  priority  over  Kline's  judg- 
ment was  soon  communicated  to  Cutter,  and,  in  behalf  of  Kline, 
he  was  requested   to  convey  the  property  to  the  latter,  who 
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offered  to  do  all  that  equity  required  iu  the  premises.     Cutter 
held  the  matter  under  consideration  for  a  long  time,  and  when 
approached  on  the  subject  from  time  to  time  promised  to  give 
the  matter  his  attention,  but  did  not  deny  Kline's  right  to  relief. 
AfWr  the  sale,  Kline  applied  to  this  court  for  relief,  by  petition 
in  the  foreclosure  suit,  and,  on  a  suggestion  from  the  court  made 
thereupon,  made  application  to  the  circuit  court  to  correct  the 
judgment.     That  application  was  denied,  on  the  ground  that 
equity  was  the  proper  forum.     On  the  16th  of  January,  1880, 
the  bill  in  this  cause  was  filed.     That  the  complainant  is  enti- 
tled to  relief,  unless  he  has  forfeited  his  claim  to  it  by  his  laches, 
is  extremely  clear.     Through  a  mistake  (of  which,  as  before 
stated,  the  complainant  had  no  knowledge)  made  by  the  clerk 
of  the  circuit  court  in  entering  the  judgment,  the  master,  in  the 
foreclosure  suit,  reported   adversely  to  the  complainant,  post- 
poning his  judgment  to  the  defendant's  mortgage.     The  com- 
plainant, not  being  aware  of  the  error  of  the  clerk,  presumed  that 
due  precedence  had  been  accorded  to  his  claim,  and  rested  secure. 
The  defendant  thus  obtained  an  advantage  over  him  to  which, 
in  equity,  he  was  not  entitled,  and  which  he  ought  not  to  be 
permitted  to  retain.     This  court  will  correct  the  mistake  in  the 
complainant's  judgment  by  relieving  him,  as  far  as  practicable, 
consistently  with  equity,  from  the  consequences  of  it.     Stores 
Eq.  Jur.  §  166;   Loss  v.  06ry,  7  C.  E.  Or.  6^.     The  defend- 
ant's counsel  insists,  however,  that  there  was  a  fatal  error  in  the 
proceedings  in  the  lien-claim  which  debars  the  complainant  from 
sach  relief,  and  that  is  the  omission  of  the  clerk  of  the  circuit 
court  to  endorse  on  the  lien-claim  the  date  of  the  issuing  of  the 
summons.     The  error  is  amendable.     James  v.  Van  Horn,  10 
Vf,  S63,    The  defendant  will  not  suffer  unjustly  if  the  amend- 
meat  be  made.     He  took  his  mortgage  subject  to  the  lien-claim. 
He  took  it  only  a  few  days  after  the  first  item  of  the  lien-claim 
was  contracted,  and  almost  a  year  before  the  suit  on  the  lien- 
claim  was  brought.     Nor  does  the  complainant  appear  to  have 
forfeited  his  claim  to  the  aid  of  this  court  by  laches.     He  seems 
to  have  endeavored,  for  a  long  time,  to  obtain  relief  by  an  arrange- 
ment so  as  to  render  suit  unnecessary,  and  only  to  have  come  ta 
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this  court  when  he  found  that  he  was  unable  to  obtain  relief 
otherwise.  Again,  the  defendant's  situation^  with  reference  to 
the  property,  does  not  appear  to  have  changed  since  the  sale. 
The  complainant's  debt  will  be  decreed  to  be  a  lien  upon  the 
property,  and,  unless  the  defendant  shall  choose  to  pay  it  with- 
out sale,  the  pro|)erty  will  be  sold  to  pay  the  defendant,  in  the 
first  place,  the  sheriff's  execution  fees  of  the  foreclosure  suit; 
and,  in  the  next  place,  to  the  complainant  the  amount  due  to 
him  on  his  judgment,  after  applying  to  those  fees  and  the  judg- 
ment any  money  which  may  be  found  due  from  the  defendant 
for  rents  and  profits  of  the  property  since  the  sale  (for  which  the 
defendant  must  account) ;  and,  in  the  next  place,  the  amount  due 
the  defendant  on  his  mortgage,  in  view  of  the  fact  that  it  is 
only  from  the  complainant's  want  of  attention  to  the  record  of 
his  judgment  that  this  suit  became  necessary,  no  costs  of  this 
suit  will  be  awarded  to  him  ;  but  none  will  be  given  against  him. 


James  Van  Syckle 

V, 

Manassah  Kline  et  al. 


At  a  partition  sale  of  lands,  complainant's  mother  boaght  one  of  the  tracts, 
but,  by  a  previous  agreement,  bought  it  for  complainant,  who  paid  for  it.  The 
sale  was  confirmed,  and  deeds  ordered  to  be  made  to  the  several  parchasers 
by  name.  The  parties  were  advised  by  counsel  that  the  commissioners  could 
not  make  a  deed  for  the  tract  to  complainant,  and  hence  it  was  executed  to 
his  mother. — Held,  that,  after  the  mother^s  death,  complainant  was  entided 
to  relief,  and  the  fact  that  his  mother  paid  the  taxes  on  the  tract  for  several 
years  would  not  estop  him. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  J.  G.  Shipman,  for  complainant. 

Mr.  J.  M.  Robeson,  for  the  answering  defendants. 
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The  Chancellor. 

This  is  a  suit  by  the  son  of  Anna  Van  Syckle,  deceased^  of 
Belvidere,  against  her  other  heirs-at-Iaw,  to  compel  them  to  oon* 
vey  to  him  a  lot  of  about  ten  acres,  within  the  corporate  limits 
of  that  town,  which  he  allies  was  held  by  her  in  trust  for  him. 
The  trust  set  np  in  the  bill  is  a  resulting  trust.  The  complain- 
ant states  that,  afler  the  death  of  his  father,  which  occurred  in 
1848,  a  partition  of  the  land  of  which  the  latter  died  seized,  was 
sought,  in  the  course  of  which  the  land  was  sold  (in  the  spring 
of  1851)  by  virtue  of  a  judicial  order.  The  property  consisted 
of  a  farm,  distant  about  one  mile  from  Belvidere,  a  wood-lot  of 
about  six  acres,  and  the  lot  in  question.  At  the  sale,  the  wood- 
lot  was  struck  off  to  the  complainant  for  $273.79,  and  it  was 
conveyed  to  him  by  the  commissioners  accordingly.  The  rest  of 
the  property  was  struck  off  to  his  mother  (the  farm  for  $4,828.30^ 
or  thereabouts,  and  the  lot  for  $774.40),  and  was  conveyed  to 
her  by  the  commissioners,  and  she  held  the  title  to  it  up  to  the 
time  of  her  death,  which  took  place  in  July,  1867.  The  com- 
plainant alleges  that  it  was  agreed  between  him  and  his  mother, 
before  the  sate,  that  she  should,  if  she  bought  the  farm,  buy  the 
lot  in  question  for  him.  It  appears  clearly,  by  the  evidence, 
that  that  agreement  was  made,  and  that  in  pursuance  of  it,  she 
bought  the  property  for  him,  and  that  he  paid  the  purchase- 
money  with  his  own  funds,  when  the  deed  was  taken,  and  that 
he  and  his  mother,  at  that  time,  requested  the  commissioners  to 
convey  the  lot  to  him,  but  they  declined  because,  and  merely 
because,  the  order  confirming  the  sale,  by  its  terms,  directed  them 
to  convey  it  to  her  as  the  purchaser.  It  also  appears  that  after- 
wards, she,  from  time  to  time,  promised  to  convey  the  property 
to  him,  and  at  times,  until  she  became  offended  with  him 
because  he  had  married  against  her  will,  was  anxious  that  he 
should  have  a  deed  for  it,  but  after  his  marriage,  she,  in  her 
anger,  refused  to  convey  the  property  to  him,  up  to  within  a  few 
months  of  her  death,  when  she  exhibited  contrition  for  her  con- 
duct in  the  matter,  and  again  expressed  anxiety  that  he  should 
have  the  title,  and  her  willingness  to  make  the  conveyance  to 
hiffl.    It  is  insisted  by  the  defendants  that  the  complainant,  in 
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fact^  never  paid  the  purchase-money^  but  the  evidence  that  he 
did  80  is  overwhelming.     Apart  from  the  fact  that  he  swears 
that  he  paid  it,  it  appears  conclusively,  from  her  admissioos 
proved  by  other  witnesses.     Mary  Jane  Heldemore,  her  graod- 
daughter,  testifies  that  she  (Mrs.  Van  Syckle)  said  the  lot  be- 
longed to  the  complainant,  and  that  she  had  never  given  him  a 
deed  for  it ;  that  if  he  had  not  gone  off  and  got  married,  she 
would  give  him  one,  but  that,  in  view  of  his  conduct  in  leaving 
her  and  getting  married,  she  would  not  give  him  one  till  she 
got  ready.     She  says  that,  after  his  marriage  (which  took  place 
in  January,  1863),  she  heard  him  ask  her  to  give  him  a  deed 
for  the  lot,  and  she  said  she  would  not  until  she  got  ready, 
because  she  said  he  had  abused  her  by  leaving  her  and  getting 
married,  and  she  said  that  if  he  had  not  married,  she  would 
have  given  him  his  deed.     This  witness  further  testifies  that^  in 
the  summer  of  18(54,  Mrs.  Van  Syckle,  in  conversation  with  heron 
the  subject,  wept,  and  said  she  had  done  wrong  in  not  giving  him 
his  deed.    She  also  says  that  Mrs.  Van  Syckle  told  her  that  the  lot 
was  the  complainant's,  and  that  he  had  paid  for  it     William 
Miller,  a  nephew  of  Mrs.  Van  Syckle,  testifies  that,  in  the  fall  of 
1863,  she  said  at  his  house,  that  the  complainant's  money  had  paid 
for  the  lot,  and  he  ought  to  have  a  deed  for  it,  but  he  should  not 
have  it  so  long  as  she  lived,  because  he  had  married.    Philip 
Miller,  her  brother,  says  that  he  frequently  heard  her  say  that 
the  lot  belonged  to  the  complainant,  and  that  she  meant  to  give 
him  a  deed  for  it.     James  V.  Hay  testifies  that  in  the  fall  of 
1863  or  1864  she  told  him  that  she  had  bought  the  property 
herself,  but  that  she  bought  it  for  the  complainant,  and  he  had 
paid  for  it.     Rebecca  Butler  swears  that  she  admitted,  in  her 
presence,  that  he  had  bought  the  lot  and  paid  for  it  with  his 
own  share,  and  the  witness  further  says  that,  subsequently,  and 
in  the  spring  preceding  her  death,  which  took  place  in  July,  she 
said  to  the  witness  that  she  thought  she  was  wicked  in  not  giving 
the  complainant  a  deed  for  the  lot,  and  added  that,  when  she  got 
well  enough,  she  would  go  over  to  Mr.  Kennedy  (a  lawyer  of 
Belvidere)  and  have  a  deed  drawn  for  him.    And  three  days 
before  she  died,  she  sent  one  of  her  daughters  to  the  complainant 
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to  tell  him  to  come  to  Bclvidere,  where  she  was  then  living,  and 
get  his  deed.  That  he  had  the  money  to  pay  the  price  is  clear 
also.  The  testimony  of  Dr.  Brakely  (one  of  the  commissioners) 
is  very  strong  evidence  in  favor  of  the  complainant.  He  says 
that  when  the  deed  for  the  farm  and  lot  was  delivered^  there 
were  present,  Mrs.  Van  Syckle  and  two  of  her  daughters,  and 
the  complainant ;  that  the  question  was  asked  among  the  party 
whether  the  lot  in  question  could  not  be  conveyed  to  the  com- 
plainant, and  that  he  asked  Mr.  Sherrerd,  the  lawyer  by  whom 
the  proceedings  in  partition  had  been  conducted,  whether  a  deed 
could  be  made  to  the  complainant,,  and  Mr.  Sherrerd  told  him 
that  it  coald  not ;  that  the  court  had  ordered  the  deed  made  to 
Mrs.  Van  Syckle,  and  the  commissioners  could  not  change  it, 
but  that  she  could  convey  to  the  complainant,  if  she  thought 
proper.  The  testimony  of  this  witness  is  not  affected  by  the 
cDuuter-testimony  adduced  for  the  purpose. 

It  was  in  order  to  obtain  the  lot  at  as  low  a  price  as  possible, 
that  the  complainant  (who  bought  the  wood-lot  at  the  sale, 
bidding  for  it  himself)  desired  that  his  mother  would  buy  it  for 
him.  He  thought  there  would  be  less  competition  against  her 
than  against  him.  It  being  proved  that  the  lot  was  purchased 
for  him,  and  that  he  paid  the  purchase-money,  he  is  entitled  to 
the  property.  He  has  established  a  resulting  trust  in  his  favor. 
The  fact  that  the  property  was  taxed  to  his  mother,  and  that  she 
paid  the  taxes,  is  of  no  weight,  under  the  circumstances.  There 
will  be  a  decree  for  the  complainant;  and,  inasmuch  as  the 
answering  defendants  appear  to  have  been  aware  of  the  com- 
plainant's claim  and  of  its  merits,  before  the  suit  was  brought, 
the  decree  will  be  with  costs,  to  be  paid  by  them. 
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Frank  B.  Smith 


Jacob  Sfeeb  et  al. 

In  1374,  a  depMitor  in  a  asvings  bank,  Rachel  Bpeer,  ordered  the  foU<i<iii; 
entry  to  be  made  in  her  acconnt :  "  Frank  B.  Smith,  hatter,  Danbarr,  Codd,, 
son  of  Joseph  Smith  and  Cornelia  j  to  be  drawn  hj  Rachel ;  after  dealh,  b^ 
Frank."  In  ISTO,  she  directed  the  folloving  entr;  to  be  made  id  her  pxt* 
book  in  another  Baviiigs  bank  ;  "  Thin  acoount  is  in  trost  for  Frank  B. 
'  Smith,"  and  signed  it  with  her  name.  She  kept  both  pats-books  in  her  vm 
posaesaion,  and  dreir  the  dividends  and  part  of  (he  deposila  down  lo  lilt, 
when  she  became  insane.  Complainant  is  her  nephew,  and  uodersiond  ihit. 
although  the  funds  were  deposited  in  trust  for  him,  he  was  to  have  no  p>n 
thereof  until  Rachel's  death.— BcU,  that  he  had  no  claim  to  be  prol«W 
during  Bachel'a  lifetime,  against  her  or  her  guardian  drawing  the  funcU. 


Bill  for  relief.  On  re-hearing. 
Mr.  8.  Kaiiach,  for  complainant. 
Mr.  W.  £.  Guild,  jun.,  for  defeadauts. 

Note. — A  gift  to  an  infant  may  be  supported,  if  acoompaaied  by  delinr 
of  the  chattel,  HanUr  v.  Watbrook,  ^  C.  &  P.  S7S ;  Onuagaa  y.  Arda,  ."' 
John*.  S93  ;  Snoic  v.  CbpUy,  S  La.  Ann.  6J0 ,-  PUiion  v.  Heuey.  19  lata  Hi : 
SltU  V.  MeKniiiht,  1  Bay  64.  See  Hudnai  v.  WiiiUr,  4  McCbrd  m,-  Tff^ 
V.  Gtrratcay,  JO  Beitk.  104;  Roberl^t  Apptal,  So  Pa.  St.  84;  SiHArnti  '. 
BTtmr,  6  Ta.4S;  Malumty  v.  McOready,  15  Loacr  CSm.  S74.  Also,  Jw>  t 
Lock,  L.  B.  (U&t.  App.)  15;  Faning  v.  Rumdl,  94  III.  S86;  Sidarim  '■ 
LoiBry,67  Mo.  411;  Brnctr  v.  Hamy.TS  N.  C.  176;  Carpenter  v.  Dari..  ■ - 
lU.  S95;  Zimmerman  y.  Slraper,  75  Pa.  St.  W;  Mamm  y.  Mi/dt,  41  Vl-  •'•• 
And  the  law  will  accept  it  for  the  infant,  if  lo  it*  sdvaDlage,  Dt  LniUai ' 
Biiara,S9  (M.  I'^O ;  Varlandv.  Taylor,  52  tov!a503;  HoKard  y.  Oopdy.  !0  U 
Arm.  6O4 ;  Got!  y.  Sin^Ultm,  S  Head  67.  See  Bamebe  v.  Suaer,  IS  La.  .4"» 
14s ;  jIfar«(oii  v,  MarsUm,  2t  JV.  H.  431. 

The  parent  cannot  afterwards  reclaim  il,  Smith  v.  Smith,  7  C  A  P-  ■>'■'- 
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The  Chancellob. 

This  cause  comes  before  me  on  the  rehearing  of  a  final  decree 
advised  by  Vice-Chancellor  Dodd.  The  decree  is  adverse  to 
the  complainant.  The  bill  is  filed  to  protect  the  claim  which 
the  complainant  makes  as  cestui  que  ti^ust  to  certain  moneys 
deposited  by  Rachel  Speer  (formerly  Rachel  Wharry)  in  two 
savings  banks :  one,  the  Howard  Savings  Institution,  of  Newark, 
and  the  other,  the  Provident  Institution  for  Savings,  of  Jersey 
City.  In  1860,  Mrs.  Speer,  then  Mrs.  Wharry,  opened  the 
acooant  in  the  latter  institution.  She  married  her  present 
husband  in   1862.     In    1868  she  opened   the  account  in   the 


Kdlogg  v.  Adams,  51  Wis.  ISS ;  Lo7ig  v.  Lotig,  16  Ghanes  Ck.  SS9,  17  Id.  351. 
See  Oram/  v.  Kroger,  22  III.  74;  TapHn  v.  WiUtm,  4  Hun  244;  Wtgie  v. 
WigU,  5  Watts  522 ;  Hunter  v.  Joms,  6  Band.  54^;  nor  his  creditors,  Warn- 
holdY.  Viek,  50  Wis.  456;  Allen  v.  KnowUon,  47  Vt.  512;  Mathes  v.  Dohs- 
ehueU,  72  lU.  438.    See  Shirley  v.  Long,  6  Rand.  764, 

Acts  of  omnership  afterwards  exercised  by  a  parent  over  a  gift  to  his  minor 
child,  do  not  invalidate  or  affect  it,  Dodd  v.  McCraw,  8  Ark.  83;  Setmll  v. 
Qlidden,  1  Ala.  53;  Ector  v.  Ectoi^,  29  Oa.  44-^;  Whiiford  v.  Horn,  18  Kan. 
455;  Maririck  v.  Linfield,  21  Pick.  325 ;  Hnsbrouck  v.  Bouton,  41  How.  Pr. 
^08;  Kellogg  v.  Adams,  51  Wis.  138;  Fowlei'  v.  Lockwood,  8  Bed/.  465;  Pier- 
ion  V.  Heisey,  19  Iowa  114  ;  Mortimer  v.  Brumjield,  3  Munf.  1  ^2 ;  Ooppage  y. 
BameU,  34  Miss.  621.  See  Thorpe  v.  Otoen,  5  Bear.  224;  Durrett  v.  Sewall,  2 
Ala.  669;  Wheeler  v.  Wheeler,  48  Oonn.  503;  Hitch  v.  Davis,  3  Md.  Ch.  266; 
Cook  T.  Husied,  12  Johns.  188. 

There  may  be  a  valid  gift  of  a  chattel,  reserving  to  the  donor  its  use  for 
\\h,  Davis  v.  Ney,  125  Mass.  590;  Hope  v.  Hutchins,  9  OiU  &  Johns.  77; 
(kmner  v.  HuU,  36  Miss.  424;  Duncan  v.  Self,  1  Murph.  466;  Howell  v.  Hotc- 
dl,  7  Irtd.  491;  McGinney  v.  WalUice,  3  Hill  (S.  C.)  254;  Oadsden  v.  Whaley, 
14  S.  C.  210;  McKane  v.  Bowier,  1  Bail.  113.  See,  however,  Lance  v.  Lance, 
5  Jones  413;  Withers  v.  Weaver,  10  Pa.  St.  391;  Pitts  v.  Mangum,  2  Bail. 
^8;  Ckddvfell  V.  Wilson,  2  Spears  75;  Durham  v.  Dunkley,  6  Band.  lS5 ; 
AndeTBon  v.  Thompson,  11  Leigh  430. 

A  bank  deposit  receipt,  semble,  may  not  be  transferred  as  a  gifl  by  mere 
delivery  and  endorsement,  Moore  v.  Ulster  Bank,  L.  B.  (11  Irish  O.  L.)  512  ; 
Dunns  y.  Boyd,  L.  B.  (8  Irish  Eg.)  609;  Oermo's  Com,  6  Allen  (N.  B.)  512; 
HiUv.  Sheibley,  64  Oa.  529;  Withers  v.  Weaver,  10  Pa.  St.  391;  HasseU  v. 
Basket  [Ind.),  18  Alb.  L.  J.  323;  Mead  v.  Mead  (Eng.),  22  Alb.  L.  J.  359; 
McQaht  v.  Bobertson,  18  U.  C.  C.  P.  471.  But  see  Amis  v.  Witt,  33  Bear. 
^l^,  IB.AS.  109;  McOrath  v.  Beynoldi*,  116  Mass.  566;  Brooks  y.  Brooks, 
'•'  S.  a  422;  Westerlo  v.  De  WiU,  36  N.  T.  340. 
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Howard  institution.  Between  1870  and  1874  she  ordered  tbl 
the  following  entry  be  made  in  her  account  in  the  Pruvldeat 
Institution,  and  it  was  made  accordingly  : 

"Prank  B.  Sniitli,  haller,  Daobur;,  Conn.,  emx  of  Jo«eph  Stnilh  sid  Car- 
Delia;  to  be  Jriiwii  by  Rai;liel ;  uAer  death,  bv  Fraalc." 

In  1870  or  1871,  tshe  caused  ihe  following  entry  to  be  made 
Id  her  account  in  her  pass-bouk  of  the  Howard  lustitutiou : 

'■This  account  is  in  truBt  for  Frank  B,  Smith," 
and  signed  it  with  tier  name.     She  kept  the  pass-books  of  bolh 

A  special  depoaiE  of  bank  bilis,  sealed  in  an  envelope,  waa  made  b^  A,  pi,'i- 
ble  U>  himself  or  order,  and  lie  aflerwarU  endorsed  llie  certificate  of  Aif'r^it 
to  B. — Held,  that  B  could  liolil  the  depasit  against  A's  assignee,  in  insolv^iw;, 
PhUlip*  V.  Franeiteiu,  .■•-'  M«.  -^70.  See  Yoaig  v.  Young,  SO  N.  Y.  +-•?;  WM 
T.  BtiltvUit  Bank,  9i  HI  191;  Wybie  v.  MtJ'Uttn,  52  lad.  S'J3 ;  Smtitrlmi 
I.  Southtrlanii,  5  Bath  501. 

Where  securities  are  sealed  up,  and  endorsed  with  the  intended  beneficiirie^' 
names,  locked  in  a  box,  and  tlie  key  reluined  b;  liie  donor,  the  gift  is  imperfril. 
Bonn  V.  Markham,  7  Taiml.  -'-'4;  Coleman  V.  Furier,  Hi  JtfoM  SO;  Tro'^ii 
EUaie,  76  Pa.  Si.  115  ;  Meritiftlhfr  v.  Morraan  (A'j/.),  10  ReporUr  661 ;  BrfM 
T.  Broaiig,  3  Vea.  1.  See  IMch  v.  Atkinmn,  56  Me.  3S4;  Ellu  ».  Sow,  H 
MUX  iS5;  Onper  v.  Buit,  45  Barb.  9;  Jontt  1.  Stlby,  Free  in  Ck.  300;  Sf 
veru  V.  Sletmu,  5  T.  &  C.  (N.  Y.)  S7 ;  Foaier  v.  Loekvwd,  S  Rolf.  4H5;  Jona 
».  Bftticn,  34  N.  H.  4-1!>,  445 ;  Powell  v.  HeUUar,  21  Beav.  361 ,-  Wald>  i-  -SB- 
ton,  55  Barb.  S5I  ;  Cairadine  v.  Oiii-adine,  tiS  Mim.  SXG. 

.\s  to  the  effect  of  a  deposit  in  (he  joint  uaues  of  the  depositor  and  ani4het 
perwn,  Otorgc  r.  Bank  u^  England,  7  Price  G4II ;  Ward't  Oat,  ?  lUdf.  -■''■ 
O-yAan  Atylnm  v.  Slniia,  ?  Brudf.  -U  ;  Qiiidon  v.  Bank  of  B.,  MS.  Sla-eaii  ft? 
Jtf.  B.  665.  See  Mack  v.  Mack,  5  T.  &  C.  5iS ;  Marthal  v.  f>Ki«eU,  L.  R 
^0  Eq.)  SS^. 

A  deposit  in  a  savings  bank  of  the  depositor's  money  for  the  benefit  of  A. 
the  depositor  retaining  the  control  of  tlie  fund  during  his  lifetime,  anil  A. 
baving  no  notice  thereof,  has  been  held  not  to  constitute  a  trust  which  A  i-onM 
afterwards  enforce.  Brabrook  v.  Boston  Bank,  104  Man.  S2S ;  Clark  v.  Clari 
108  Maa.  522 ;  Poicers  v.  Froi-idenl  Inal.,  IS4  Ma»t.  377,-  SMm  t.  BvMh' 
Clif.  503;  Weher  v.  Weber  (A'.  Y.),  9  Rrporler  liSS ;  Geary  t.  Page,  fi  ** 
S90;  Meiggi  v.  Meiggt,  15  Han  453.  CoNTRA,  WitttU  v.  Chapi\  S  Bn^!- 
386.  See  Oa»kell  T.  Gotkdl,  S  Yoa.  A  Jet.  60S;  Moon  t.  Moore,  L  P- 
US  Eq.)  474. 

But  the  rule  is  otherwise  if  the  depositor  infortn  A  of  the  deposit,  and  t'"' 
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aocouuts  iu  her  own  possessiou,  and  drew  the  dividends  up  to 
1878,  when  she  became  insane,  and  she  Has  ever  since  continued 
to  be  so.  In  that  year  she  was  duly  declared  to  be  of  unsound 
mind,  and  her  husband  was  duly  appointed  her  guardian.  The 
complainant  is  her  nephew.  He  claims  that,  by  the  entries 
above  mentioned,  she  declared  a  trust  in  his  favor  of  the  moneys 
in  the  two  institutions,  and  that  he  is  entitled  to  protection 
against  her  guardian,  who  claims  the  right  to  draw  the  money. 
It  appears  from  the  testimony  that,  though  Mrs.  Speer  told  the 
<x)mplainant  that  she  had  had  all  her  money  ^'  put  in  trust''  for 


A  is  to  have  it  after  the  depositor's  death.  Oen-ish  v.  New  Bedford  ImL,  1^8 
JdoM.  159;  Gardner  v.  MerrUt,  32  Aid.  78;  Hay  v.  Simons^  XI  JEL  L  266, 15 
An^,  Law  Beg.  (N.  S.)  701,  and  note;  23  Am.  Bep.  447,  and  note;  Vandenberg 
v.  Palmer,  4  K.  &  J.  ^04.  Although  there  may  have  been  no  delivery  of  the 
bank-book.    Blaadell  v.  Locke,  52  N.  H.  238. 

If  A  make  a  deposit  in  u  third  person's  name,  in  order  to  avoid  an  attach- 
ment  of  the  fund,  and  without  an  intention  to  donate  it  to  such  third  person, 
he  may  afterwards  recover  it  from  the  bank.  Broderiek  v.  WaJUham  Bank,  109 
Mags.  149. 

A  made  a  deposit  of  her  own  money  in  the  name  of  B,  and  it  was  so  en- 
tered in  the  books  of  the  bank.  A  retained  tlie  book  until  her  death,  and 
there  was  no  proof  that  B  ever  knew  of  the  gift  during  her  lifetime,  she  haying 
died  befoi-e  A. — Held,  that  the  gift  was  perfect,  and  that  the  money  belonged 
to  B's  estate.    Howard  v.  Windham  Bank,  40  VU  597. 

A  deposited  |)250  in  a  savings  bank  in  her  own  name  as  trustee  for  W.,  a 
lad  who  did  errands  for  A,  and  A  informed  W.'s  parents  of  the  deposit.  A 
Irept  the  book,  and  afterward  drew  out  all  the  deposit,  together  with  the  in- 
terest, appropriating  it  to  her  own  use.  At  her  death,  she  left  a  will,  not  men- 
tioniD^  the  deposit,  and  not  giving  anything  to  W. — Held,  that  the  gift  was 
complete  at  the  time  of  the  deposit^  and  that  A  could  not  subsequently  revoke 
it,  Min€U  V.  Bogers,  4^  Ckmn.  512 ;  also,  Thompson  v.  Gordon,  3  Slrobh.  196; 
Troweli  V.  Oarraway,  10  HeUk.  IO4 ;  Mareton  v.  AfarsUm,  21  N.  H.  491 ;  Adams 
V.  NieKoUu,  1  Miles  90,  2  Whari.  17;  Huntington  v.  GUmore,  I4  Barb.  243; 
J&nea  v.  Selby,  Prec.  in  Ch.  3W;  Merchant  v.  Merchant,  2  Bradfi  432;  Parker  v. 
Bieks,  8  Jones  447  ;  Hambroke  v.  Simmons,  4  Buss.  25. 

A  deposited  |460  in  a  savings  bank  for  £.  K.,  her  niece,  and  it  was  entered 
on  the  books  of  the  bank  *'  £.  K. — M.  K.,  guardian,''  and  A  informed  the 
^ardian  thereof.  The  book  was  delivered  to  A,  who  retained  it,  and  after- 
wards had  the  money  transferred  to  her  by  M.  K. — Held,  a  complete  gift,  and 
beyond  revocation.    Kerrigan  v.  Bautigan,  43  Cbnn.  17. 

A  deposit  in  trust  for  C  has  beeb  held  to  raise  a  presumption  that  it  was 
the  money  of  C.    MiUspaugh  v.  PtUnam,  16  Abb.  Pr.  380. 
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him,  both  he  and  she  understood  that  he  was  not  to  have  any 
of  it  until  after  her  d€atb.  Both  accounts  were  in  her  name. 
By  the  entry  in  the  book  of  the  Provident  iDStilutioii,  sbc 
declared  no  trust,  but,  retaining  for  herself  the  unlimited  power 
to  draw,  authorized  him  to  draw  after  her  death.  Though  I7 
the  entry  in  the  pass-book  of  the  Howard  Institution  she  declawd 
that  the  account  was  in  trust  for  him,  she  still  kept  the  accuunt 
in  her  own  name,  as  she  did  that  in  the  other  institution.  She 
not  only  kept  both  pass-books  in  her  own  hands,  but  drew 
money  from  both  institutioDS  apon  them,  up  to  the  time  when 
she  lost  her  reason.  The  money  was  all  her  own.  She  sever 
parted  witli  the  legal  title  to  either  fund.     Without  the  proHuc- 

Where  D  deposited  moDej  in  the  name  of  "D,  for  C,"  and  took  >  nole 
therefor  payable  "D,  for  C,"— ffeW,  thai  C  could  recover  the  amoant  after 
D-a  death.    SmUh  y.lM,ST.&a  (JV.  Y.)  591. 

A  depofliled  a  sum  to  the  credit  and  in  tiie  name  of  his  eon  U,  and,  ahonlr 
before  hia  death,  gave  a  buz  (o  C,  slating  that  il  contained  his  bank-book,  and 
that  he  intended  it  for  G,  but  he  retained  the  key  of  llie  box  until  his  death.— 
HAd,  that  G  could  recover.      Vandermarli  v.  Vaadenna<k,  55  Hoic.  Pr.  iOS. 

S  deposited  $500,  "  in  trust  for  C,"  and  afterwards  drew  out  the  intejtt: 
iiereelf.  After  S'a  death,  the  bank  paid  the  amount  to  her  admin isintor— 
Htid,  that  the  title  to  the  deposit  vested  in  C  at  the  time  it  was  made,  ud 
that  the  Hubseiiuent  payment  to  S's  administrator  was  no  defence  to  Cs  miioq 
for  the  fund.  Boone  v.  Cilizftig  Bnnt,  ^1  Hun  S-15  ;  also,  Marlin  v.  fimi,  ~'> 
N.  Y.  134;  Hvnt'T  V.  WaUact,  H  V.  C.  Q.  B.  SOr,. 

A  deposit  was  made  subject  to  the  order  of  the  depositor  or  hit  lUiii^i"- 
On  the  death  of  the  depoiilor,  the  daughter  claimed  that  he  had  given  htr  thp 
bank-book  and  the  money  ci«diied  therein,  to  be  heid  in  trust  by  her  fur  her- 
self and  her  brothers  and  sistets. — Hdd,  that  the  administrstor  was  entitled  to 
it,  and  not  the  daughter.  Jtfurray  v.  tbnnon,  il  Md.  4S6 ;  also,  Ibjior  v. 
Henry,  4S  Md.  550;  Bromi  v.  Broten,  ^-i  Barb.  565  ;  Raman  OtOmlic- Alfti* 
V.  Strain,  S  Bradf.  JJ;  Shetgog  v.  Pertin*,  4  BazUr  273. 

Whether  a  gift  of  a  savings  bank  book,  by  delivery,  is  valid  as  a  doM'*.' 
ooura  mortit.  Beat  v.  Beak,  L  R.  [13  Eq.)  4^9;  McOonnfll  y.  Marrai/,  S  Hik 
Eq.  460;  AiMirook  v.  Ryon,  S  Bu>h  r^S ;  Qae  i.  Deniton,  0  R.  I.  SS;  fFrwA 
y.Rasmond,39  Vt.  H^S ;  TmiiighoKl  i .  Wheaion,  8  B.  I.  531 ;  Sheed<i  v. Ba<uJ>. 
1!4  Maa.47S;  Brookt  v .  Broafa,  U  S.  C.  4^'!  ;  Fiero  v.  Fitra,  3  Hu* 'i"^  ! 
Pierce  v.  Boston  Sav.  Bank,  JC'9  Maa.  4^5  ;  Onuer  v.  SnomUn,  54  Mi  !'<> : 
or,  la  a  gift  inter  riwn,  Cbrnp's  Appeal,  SS  Oonn.  88;  Hiil  v.  Stettium,  SS  ilc. 
364,  68  Me.  439 ,-  Penjield  v.  Thayer,  g  E.  D.  Smith  S05 ;  Oarry  T.  JWw". 
70  N,  Y.  S12  ;  Davit  v.  Ney,  1S5  Mau.  500. 

See,  further,  1  Whiu  it  IWim'i  Ltad.  Qa.  m  Eq.  •Mfi.— Ekp. 
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iioQ  of  the  pass-book,  no  money  could,  according  to  their  rules, 
be  drawn  from  either  institution.  It  is  clear  that  she  did  not 
intend  to  part  with  her  complete  and  absolute  control  over,  and 
right  to  use  and  dispose  of,  the  funds  in  question.  Her  design 
in  making  the  entries  evidently  was  to  make  a  disposition  of  a 
merely  testamentary  character.  The  complainant  has  no  claim 
to  the  interference  of  this  court  in  the  premises,  and  the  advice 
of  the  vice-chancellor  was  therefore  correct 


Jakes  Chesteb 


V. 


John  Halliard  et  al. 

In  a  bill  filed  by  oertain  depositors  of  an  insolvent  savings  bank  (for  which 
a  receiver  had  been  appointed),  on  behalf  of^ themselves  and  such  other 
depositors  as  might  choose  to  join  therein,  against  certain  of  the  managers  of 
the  bank  to  compel  the  payment  of  so  much  of  complainant's  deposits  as  they 
may  not  realize  out  of  the  assets  of  the  bank,  two  grounds  of  relief  are  set 
Tip:  first,  fraudulent  public  misreprec^entations  by  the  defendants,  which 
induced  complainants  to  become  and  remain  depositors,  and,  second,  culpable 
miBmanagement  of  the  bank's  funds. 

On  demurrer  for  mi^oinder  and  non-joinder — Hddy 

(1)  That  complainants  cannot  sue  jointly  for  the  misrepresentation,  although 
it  was  general  in  character  and  addressed  to  the  public ;  but  they  may,  for  the 
mismanagement 

(2)  That  suit  should  primarily  be  brought  by  the  bank,  but  if  it  cannot  or 
^11  not  sue,  then  the  depositors  may  proceed,  but  since  the  damages  recov- 
ered would  be  assets  of  the  bank,  it  or  its  receiver  is  a  necessary  party. 


Bill  for  relief.    On  general  demurrer. 
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Mr.  P.  BenUeyy  Mr,  J.  B.  Vredenburgh  and  Mr,  C  L.  Corbin^ 
for  demurrants. 

Mr.  John  Linn,  for  complainants. 

The  Chancellor. 

The  bill  is  filed  by  certain  depositors  of  the  Mechanics  and 
Laborers  Savings  Bank  (of  Jersey  City)  in  behalf  of  themselves 
and  such  other  depositors  as  may  choose  to  join  with  theniy 
against  certain  of  the  managers.  The  object  is  to  compel  pay- 
ment by  the  defendants  to  the  complainants  respectively  of  so 
much  of  the  amounts  due  them  respectively  from  the  bank  as 
they  shall  fail  to  realize  out  of  its  assets.  The  ground  of  the 
claim  is  fraudulent  misrepresentation  by  the  defendants,  by 
which  the  complainants  were  induced  to  become  and  remain 
depositors  to  their  damage,  and  culpable  mismanagement  of  the 
funds.  On  those  heads  the  bill  contains  explicit  and  sufficient 
averments.  The  institution  is  insolvent,  and  on  appropriate 
proceedings  has  been  so  declared  and  a  receiver  appointed.  The 
defendants  demur  on  the  ground  of  misjoinder  and  nonjoinder. 
They  insist  that  the  complainants  cannot  sue  jointly,  but  must 
sue  separately,  and  that  even  if  they  can  sue  jointly,  the  bank 
or  the  receiver  is  a  necessary  party.  The  second  proposition  is 
true,  and  so  is  the  first,  so  far  as  the  charge  of  misrepresentation 
is  concerned.  The  complainants  cannot  sue  jointly  for  relief  on 
that  ground.  Their  claims  are  distinct  and  individual,  and  each 
must  sue  for  himself.  Hinchman  v.  Paterscn  H.  R.  Co.,  2  C, 
E.  Or.  75;  Jones  v.  Dd  Rio,  1  T.  &  R.  297 ;  Story's  £q.  PL  § 
279.  Nor  does  the  fact  that  the  misrepresentation  was  general  in 
its  character  and  addressed  to  the  public  at  large  change  the 
situaticm  or  afiect  the  rights  of  the  parties  in  that  respect,  and 
enable  the  complainants  to  sue  jointly.  But  as  to  the  charge  of 
mismanagement,  the  case  is  different,  and  the  complainants  can 
sue  jointly.  The  defendants  are  liable  to  the  corporation^  whose 
agents  they  were,  for  any  breach  of  the  trust  committed  to  their 
hands,  and  the  corporation  is  primarily  the  proper  party  to  bring 
suit  for  relief  in  the  premises,  if  it  will  do  so.     Any  damages 
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which  may  be  recovered  in  such  suit  would  be  assets  of  the  cor- 
poration,  for  they  would  be  awarded  as,  aud  intended  to  be  com- 
pensation for,  loss  sustained  by  the  institution.  But  if  the 
corporation  will  not  or  cannot  sue,  its  stockholders  or  others 
interested  in  its  funds  diminished  by  the  alleged  mismanage- 
ment may  sue  in  their  own  names.  See  the  cases  cited  in 
Thompson  on  the  Liabilily  of  Officers  and  Agents  of  Corp,  39 1^ 
392,  393,  One  of  the  stockholders  may  sue  or  two  or  more 
may  join.  The  complainants  are  interested,  though  to  different 
extents,  as  depositors  in  the  fund  which,  through  the  fraudulent 
mismanagement  of  the  defendants,  has  been  wasted.  They  are 
all  interested  in  the  recovery,  but  they  are  interested  through 
the  corporation,  which  is  the  entity  which  represents  the  interest 
of  all  the  creditors.  The  defendants  have  the  right  to  have  the 
question  of  fraud  tried  once  for  all  in  one  suit,  aud  to  be  pro- 
tected against  a  multiplicity  of  suits.  When  the  recovery  shall 
have  beeu  had,  the  damages  will  be  paid  over  to  the  corporation; 
in  this  case  to  its  representative,  the  receiver.  There  are  obvious 
reasons  why  the  bill  in  its  present  form,  exhibited  as  it  is  for  the 
sole  benefit  of  the  complainants  and  such  other  depositors  as 
may  join  them,  cannot  be  entertained.  Apart  from  other  con- 
siderations, to  permit  each  depositor,  or  any  number  of  them 
less  than  the  whole,  to  sue  for  themselves  on  their  own  account^ 
would  be  practically,  if  there  were  a  recovery,  to  take  the  money 
of  one  cestui  que  trust  to  pay  the  claim  of  another,  for  the  wasted 
funds  in  fact  belonged  not  to  the  suing  depositor  or  depositors 
alone,  but  to  them  and  other  depositors  and  the  other  creditors 
of  the  corporation,  and  the  damages  should  go  in  like  manner. 
There  may  be  debts  entitled  to  preference  over  the  claims  of  the 
depositors,  and  it  would  manifestly  be  unjust  to  the  holders  of 
sach  claims  as  it  would  to  the  non-joining  depositors  to  ignore 
their  rights  by  giving  to  the  depositors  or  stockholders  prosecu- 
ting the  suit  the  avails  of  the  recovery  as  the  reward  of  their 
diligence.  It  appears  from  the  bill  that  the  corporation  is  insolv- 
ent and  ia  liquidation  under  the  authority  of  this  court.  It  is, 
therefore,  not  necessary,  in  order  to  authorize  the  maintenance 
of  the  suit  by  the  complainants,  that  they  should  aver  that  the 
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corporation  has  failed  or  refused  lu  briug  the  suit,  but  tlie 
receiver  should  be  made  a  party  defeodaat.  The  demarrer  will 
be  allowed. 


Walworth  Pattison 


WiixiAM  H.  Skiixmak,  jvs. 

In  1876,  defendant  obtained  poeaession  or  certain  letters,  docameoU  Ae^ 
all^^  to  be  valuable  in  efltablishing  complainant's  heirahip  U>  a  foieipi 
estate,  for  the  purpoee  of  in veati gating  the  claim,  and  to  prosecute  it  Cor  • 
ehare,  if  sacceearul.  He  further  agreed  to  reium  the  papers  on  denuuid,  boi 
refuses  to  do  so,  and  hai  taken  no  steps  to  oblvn  the  estnte. — Hdd,  thai  ttie 
court  had  power  to  order  the  papers  to  be  delivered  to  oomptaiDant. 


Bill  for  relief.     Od  general  demurrer.     On  briefs  of  counsel 

Mr.  J.  Schomp,  for  demurrant. 

MewB.  Baytine  &  Gtiggs,  for  complainaot. 

NoTi. — Oq  the  ground  of  trust,  equity  has  decreed  the  delivery  of  chstteU 
in  the  folloving  instances:  iron  to  be  delivered  lo  the  besrer  of  a  written  in- 
strument, on  which  the  vendee  obtained  a  loan,  the  inelrumeal  stating  thai 
the  vendor  had  been  paid  for  the  iron,  Prmky  v.  Budd,  14  Beat.  S4.  Sev 
Parker  v.  Oarruim,  61  lU.  S50 ,-  Clark  v.  Flint,  SS  Pitk.  ISl.  A  partnerBhip 
book,  which,  on  dissolution  of  the  firm,  it  was  agreed  should  be  deliveml  t'> 
complainant,  Laigen  v.Simpton,  1  .Sim.  it  SIm.  600;  securitie?  where  defendant 
admits  having  made  the  investment  for  comptainaat's  benefit,  SUaUM  v.  /V- 
etuoJ,  5  H.  L.  C.  257 ;  a  patent,  in  wliich  the  parlleti  were  to  have  a  malual 
toterest  in  consideration  of  contributing  lowarde  obtaining  it,  and  also  of  ■ 
compromise  of  pending  litigation  which  was  afterwards  continued  by  defend- 
ant, MotA  v.  MUligan,  S  Jitr.  ( Jf.  S.)  379.  See  Samtrby  v.  Buntin,  118  Jtfon. 
S79.  A  contract  for  the  purchase  of  lands,  where  complainant  repudiated  thf 
contract  because  defendant  could  not  make  good  title,  WyOaa  v.  Xse,  S  Zhtt, 
396;  court  rolls  to  thoae  entitled  thereto,  Broan  v.  Brova,  1  Diei.  6*.    Sn 
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The  Chancellor. 

The  bill  is  filed  to  recover  possession  of  certain  papers 
(letters,  power  of  attoruey,  receipt  and  written  testimony 
of  witnesses)  belonging  to  the  complainant,  and  which  he 
alleges  are  of  great  value  to  him  in  establishing  his  heirship 
to  a  considerable  landed  estate  in  Ireland.  It  states  that  in  or 
about  February,  1876,  the  complainant's  mother  delivered  the 
papers  in  question  to  his  sister  and  the  defendant  for  examina- 
tion ;  that  they  examined  them,  and  the  latter  took  them  in 
order  to  give  the  matter  a  thorough  examination,  and  it  was  then 
agreed  by  those  persons  that  if  the  defendant  could  establish  the 
complainant's  title  and  obtain  the  estate,  he  should  have  part  of 


Beg.  V.  Hopkinif  I  Q.  JB.  161 ;  Rawes  v.  RatveSt  7  Sim,  624,  A  client's  papers, 
where  the  clerk  of  the  court  had  loaned  the  client's  solicitor  money  thereon, 
Grtyy.  Ooekerilf  S  Atk.  114;  mortgages  put  into  B's  hands  to  collect,  and 
ivhich  fi  pawned  to  defendant  for  a  personal  loan,  Jackson  v.  BuUer^  2  Aik, 
906 ;  a  deed  in  the  hands  of  one  who  had  executed  it  for  the  benefit  of  a 
woman  with  whom  he  had  been  living  in  adultery,  and  also  for  her  children, 
and  delivered  it  to  an  attorney  and  afterwards  repossessed  himself  thereof,  Knyc 
V.  MoorCy  1  Sim.  <fe  Stn.  61.  See  Tymn  v.  Hannngtony  6  Ired.  Eq,  329  ;  Trains 
V.  l\fler,  7  Gray  146;  Doyle  v.  Mw-phyy  22  lU,  602;  Duke  v.  Spangler,  35 
Ohio  St.  119 ;  ffamiUon  v.  Hamilton,  9  CI,  A  Fin.  327,  Books  of  account  in 
which  an  executor  had  mingled  hid  fiduciary  transactions  with  those  of  his 
partners,  Freeman  v.  Fairlie,  S  Mer.  28 ;  maps  and  plans  which  a  discharged 
surveyor  retained,  Brere.»ford  v.  Driver,  14  Beav.  587 ^  16  Beav.  134;  deeds  of 
a  remainderman  on  which  the  solicitor  of  the  life-tenant  claimed  a  lien  for 
cosis,  after  such  life- tenant's  death,  Twner  v.  ZiCttSf  20  Beav.  185  ;  the  certifi- 
cate of  registry  of  a  ship,  on  which  the  master  and  ship  brokers  claimed  a 
lien  for  advances  <&c.,  Gibson  v.  IngOj  6  Hare  112 ;  the  original  letters,  jour- 
nals Ac,  of  a  wife,  which  the  husband  had,  by  their  deed  of  separation,  cove- 
nanted to  deliver,  and  also  copies  thereof  made  by  him  afterwards,  Hamit- 
Um  V.  Hector,  L,  R.  {13  Eq.)  511 ;  furniture,  which,  after  a  levy  thereon  ly 
the  sherifi)  and  piiyment  of  the  judgment  by  defendant's  friends,  was  left  in 
his  possession  until  his  death,  Edwards  v.  Clay,  28  Beav.  14^;  bank  notes 
foand  and  delivered  for  safe  keeping  to  a  gratuitous  bailee,  who  refused  to  re- 
turn them.  Bridges  v.  Haxokesworth,  15  Jur.  1079  ;  TancU  v.  Seaton,  28  Oratt. 
601.  See  McAvoy  v.  Medina,  11  Allen  548;  McLaughlin  v,  WaiU,  9  Qnv,  670, 
5  Wend.  404;  New  York  R.  R.  v.  Haws,  66  N,  Y.  175;  Tatum  v.  Sharplesa,  6 
PkUa,  IS;  Oartwright  v.  Green,  8  Ves.  405;  Dur/ee  v.  Jones,  11  R,  1.  686; 
stock  of  a  corporation  which  plaintiffs,  by  agreement,  subscribed  for  in  defend- 
ant's name,  and  f  r  which  plaintiffs  were  to  pay  in  case  of  defendant's  inabil- 
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the  latter  for  his  services ;  that  he  agreed  to  return  tlie  pape»*s  on 
demand,  but  has  not  done  so^  and  not  only  refuses  to  return 
them,  but  refuses  even  to  produce  them  or  allow  the  complain- 
ant to  make  copies  oT  them,  sometimes  denying  the  complain- 
ant's right  to  them  and  claiming  them  as  his  own  property,  and 
at  others  pretending  ignorance  as  to  where  they  are,  and  the  com- 
plainant avers  that  the  defendant  has  done  nothing  towards  ob- 
taining the  estate.  On  demurrer,  all  the  relevant  facts  of  the 
hill  which  are  well  pleaded  are  admitted,  and  I  am  not  called 
upon  now  to  pass  upon  the  validity  of  the  complainant's  claim 
of  heirship  stated  in  the  bill.  No  attempt  is  made  in  the  briefs 
to  sustain  or  impugn  it.     The  bill  states  that  the  complainant  Is 


ity,  and  did  pay,  Cowles  v.  Whitman,  10  Conn,  121 ;  AvMin  R.  R,  Cb.  v.  QU- 
laspiej  1  Jones  Eq.  £61 ;  Paine  v.  HtUehinson,  L.  R.  (S  CA.)  S88 ;  Gardner  t. 
PuMen,  2  Vern,  394;  Cravens  v.  Cravens,  Morris  285;  Kellogg  v.  SUtekwdl,  7& 
lU,  6S  ;  Odessa  Co.  v.  Mendel,  L,  R,  {S  Ch.  Div.)  235;  Brick  v.  Brick,  2  McArik, 
iioG  ;  stock  was  given  to  a  tenant  for  life  with  remainder  to  the  donor's  liviog 
children,  and  invested  in  the  name  of  '^  the  heirs  of  W.  D.''  After  the  death 
of  the  life-tenant,  the  bank  was  compelled  to  transfer  the  stock  to  plaintiff,  the 
donor's  only  living  child,  HUl  v.  Rockingham  Bank,  44  N,  H.  567 ;  a  transfer 
of  an  undivided  half  interest  in  a  steamboat,  Peer  v.  Kean,  14  Mich.  S54.  See 
Hart  V.  Herwig,  L.  R.  (8  Ch.)  860 ;  OraJiam  r.  Cook,  48  Ala.  103  ;  stocks  bought 
with  notice  of  a  trust,  and  still  remaining  in  the  vendee's  hands,  Abbott  t.  Reeres, 
49  Pa.SL494;  or  a  bill  of  exchange,  Prather  v.  Weissiger,  10  Bush  129;  Wtbb 
V.  Graniteville  Co.,  11  S.  C.  (N.  S.)  396  ;  furniture  in  mortgagor's  hands,  Gfy 
Council  V.  Page,  Speai-^s  Ch.  159  ;  a  written  transfer  of  an  interest  in  the  pi)ttK»- 
sion  of  land,  Johnson  v.  Ricked,  5  Cod.  218  ;  the  assignment  of  a  patent,  Corbin  v. 
Tracy,  34  Omn.  325 ;  Binney  v.  Annan,  107  Mass.  94,  See  Bim-  v.  Gregory,  2 
Paine  426 ;  a  policy  of  insurance.  Carpenter  v.  Mntuai  Ins.  Co.,  4  Sand/.  Ch. 
408;  Wooddy  v.  Old  Dominion  Ins.  Co.,  31  Gratt.  362;  notes  overdue  and  paid 
by  an  agreement  between  the  maker  and  holder,  TuJUe  v.  Moore,  16  Minn. 
123;  Smith  v.  Smith,  3  Stew.  Eq.  564;  Greenabaum  v.  Elliott,  60  Mo.  25; 
Brenthwit  v.  Rogers,  32  Ark.  758.  See  Atwood  v.  Fisk,  101  Mass.  363;  a  new 
note  where  the  maker  destroyed  the  original  of  which  he  had  obtained  pos- 
session under  a  promise  to  return  it  or  execute  a  new  one,  McMuUen  v.  Van- 
zant,  73  111.  190,  See  Mathison  v.  WUson,  87  JU.  51 ;  a  duplicate  agreement  for 
the  sale  of  lands,  remaining  in  the  vendor's  hands,  Hu'l  v.  Noble,  40  Me.  4o9; 
an  award  transferring  to  a  tanner  the  use  of  vats  &c.,  Kirkey  v.  Fike,  27  Ala. 
383.  See  Turpin  v.  Banton,  Hardin  321 ;  where  one  of  two  defendants  holds 
a  covenant,  and  the  other  the  fund  to  carry  out  the  covenant,  Ashe  v.  Johnson^ 
2  Jones  Eq.  14^  ;  plans,  maps  and  surveys  left  with  the  defendant,  who  rented 
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entitled  to  the  estate  as  heir,  and  that  he  cannot  establish  his 
claim  without  the  documents  in  question.  It  also  appears  from 
the  bill  that  the  defendant  obtained  them  from  him  in  a  fiduciary 
relation.  This  court  has  jurisdiction  to  enforce  the  restitution 
or  delivery  of  a  specific  chattel  which  has  a  peculiar  artificial 
value,  and  for  whicii,  therefore,  adequate  compensation  cannot  be 
obtained  at  law ;  and  that,  too,  whether  possession  has  been  got 
by  the  wrong-doer  through  a  trust  or  not.  Jeremy^s  Eq.  Jur. 
467;  Story's  Eq.  Jar.  §  709.  In  Wood  v.  Rowdiffe,  2  Phillips 
382,  S.  C.  S  Hare  30^^  it  was  held  that  the  jurisdiction  is  not 

the  same  office  after  complainant  had  temporarily  given  up  business  as  a  sur- 
veyor, McOowin  V.  Remington,  12  Pa.  Sl  56 ;  declarations  of  sale  which  are 
mere  nullities,  J^o/«y  v.  Kirk,  6  Stew.  Eq.  170  •  one  of  several  instruments^ 
where  the  others  have  not  been  executed,  Madox  v.  McQiuan,  S  A.  K.  Marsh. 
400;  a  deed  which  defendant  promised,  but  failed  to  execute  according  to  oon- 
tmd,  Farrar  v.  BridgeBy  5  Humph.  411 ;  Jones  v.  Petaluma,  36  Oal.  230.  See 
(hodman  v.  Bandailf  44  Conn.  321 ;  Bury  v.  InnesSj  35  Mich.  189 ;  Oonlin  v. 
Bym,  47  Oa.  71 ;  Davis  v.  Henry,  4  W.  Va.  571 ;  Wilson  v.  OeUy,  57  Pa.  SL 
S66;  Arnold  V.  Cord,  16  2nd.  177;  a  draft  which  defendant  had  agreed  to  ac- 
cept in  payment  of  articles  purchased  by  plaintiff,  Saulsberry  v.  Blandeys,  60 
Oa.  646,  53  Go,  665 ;  a  bond  deposited  in  escrow,  Carter  v.  Turner,  5  Sneed 
178.  See  Hoig  v.  Adrian  College,  83  III.  267 ;  a  note  or  bond  delivered  on  a 
oonditicn  which  failed,  Simes  v.  Everson,  4^  Pa.  St.  S04 ;  Shaw  v.  Bumey,  1 
Ired.  Eq.  I48;  grain  in  the  hands  of  an  insolvent  defendant,  who  has  been 
piid  therefor,  or  in  the  hands  of  his  consignees,  StjiUivan  v.  Tuck,  1  Md.  Ch. 
S9;  Parker  v.  Qan-ison,  61  III.  250 ;  books  and  letters  of  a  corporation  in  the 
hands  of  its  late  president,  after  his  successor  had  been  elected,  Hardeastie  v. 
Maryland  R.  B.,  32  Md.  32;  a  mortgage  which,  after  delivery,  had  been  en- 
troBted  to  the  mortgagor  to  have  recorded,  which  he  refuses^ to  record  or  de- 
liver, Pierce  v.  Lamson,  5  Allen  60;  a  note  which  testator  promised  to  give  to 
his  father,  and  would  have  done  so  in  his  will  but  for  the  dissuasion  of  hia- 
wife,  who  afterwards  claimed  it  as  executrix,  Richardson  v.  Adams,  10  Yerg. 

m. 

Interference  has  been  refused  in  the  following  cases:  Fergueon  v.  Paschally 
11  Mo.  267 ;  Roundiree  v.  McLain,  Hempst.  245 ;  Madison  v.  Chim,  3  J.  J, 
Marsh.  230 ;  City  Ins.  Cb.  v.  Olmsted,  33  Omn.  476 ;  Pierce  v.  Plumb,  74  lU. 
^6;  Post  V.  Marsh  {Eng.  Ch.),  23  Alb.  L.  J.  199;  FolVs  Appeal,  91  Pa.  St. 
434;  Rosfi  V.  Union  Pacific  R  R.  Co.,  1  Woolw.  26;  Fallon  v.  Missouri  RaU- 
roodCb.,  1  Dill.  121;  Danforth  v.  Phila.  R.  R.,  3  Stew.  Eq.  12;  Noyes  v. 
Marsh,  123  Mass.  286;  Cone  v.  East  Haddam  Bank,  39  Conn.  86;  Wyatt  v. 
Mayfdd,  91  HI.  577 ;  McNeU  v.  Ame»,  120  Mass  481 ;  Stewu-es  Appeal,  78 
Pa.  Sl  88.  See,  also,  1  White  &  Tudor's  Lead.  Cas.  in  Eq.  *821.—Reip. 
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confined  to  such  cases,  but  extends  to  those  where  a  party  has 
obtained  possession  of  chattels  through  an  alleged  abuse  of  power 
on  the  part  of  one  standing  in  a  fiduciary  relation  to  the  com- 
plainant.    The  demurrer  will  be  overruled. 


Mabtha  W.  Clawson 


V. 


Joseph  K.  Kiley  et  al.,  executors  of  Isaiah  D.  Clawson, 

deceased. 

C.  was  the  administrator  of  his  wife's  father,  sole  acting  executor  of  her 
brother  and  sole  executor  of  her  mother,  and  complainant  (C.'s  wife)  had  an 
interest  in  «ach  of  those  estates.  On  bill  filed  after  her  hushand's  death, 
against  his  executors  to  recover  her  several  unpaid  shares — Heldj 

« 

(1)  Til  at  thev  must  account  for  the  principal  and  interest  of  securities, 
standing  in  C/s  name,  which  were  taken  by  the  complainant  as  part  of  her 
father's  estate,  and  which  C,  instead  of  assigning  to  her,  caused  them  to  be 
assigned  to  himself. 

(2)  That  complainant's  receipts  for  payments  on  account  of  her  shares 
.given  to  C.  at  different  times,  are  conclusive  as  against  her  unsupported  testi- 
mony, if  it  were  competent  (but,  under  tlie  circumstances,  it  is  not),  denying 
the  several  payments,  because  they  show  that,  if  the  payments  were  never  ia 
fact  made,  she  voluntarily  discharged  C.  iherefrom. 

(3)  That  complainant's  testimony  is  not  competent  to  disprove  allegations 
in  the  answer,  where  the  answer  itself,  although  in  one  sense  responsive,  Ib  not 
evidence ;  nor  can  she,  under  P.  L.  of  1880  p.  52 ^  testify  as  to  transactioos  with 
lier  husband,  either  by  general  or  detailed  statements. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  E.  Dudley,  Mr.  T.  H.  Dudley,  and  Mr.  Bradbury  Beddt, 
of  Philadelphia,  for  complainant. 

Mr.  E.  S.  Fogg  and  Mr.  M.  P.  Gh^ey,  for  defendants. 


7  Stew.]  OCTOBER  TERM,  1881.  34» 

GlawBon  v,  Riley. 

The  Chancellor. 

This  suit  is  brought  by  the  widow  of  Dr.  Isaiah  D.  Clawson^ 
late  of  Salem  ooanty,  against  his  executors,  to  recover  securities 
and  money  belonging  to  her,  which,  she  alleges,  he  received  during 
the  marriage.  The  property  in  question  was  her  distributive 
share  of  the  estate  of  her  late  father,  William  J.  Shinn ;  residuary 
l^acies  given  to  her  by  the  wills  of  her  brother,  Samuel  S.  Sliinn, 
and  her  mother,  Margaret  C.  Shinn,  and  the  money,  principal 
and  interest,  due  on  a  bond  given  to  her  by  her  father.  Dr. 
Clawson  was  sole  administrator  of  her  father's  estate ;  sole  acting 
executor  of  her  brother's  will,  and  sole  executor  of  the  will  of 
her  mother.  The  complainant  was  married  to  Dr.  Clawson,  De- 
cember 13th,  1850.  He  died  October  8th,  1879.  Her  father 
died  February  10th,  1868;  her  brother  Samuel,  January  17th, 
1869,  and  her  mother,  December  13th,  1869.  Letters  of  admin- 
istration on  her  father's  estate  were  granted  to  Dr.  Clawson,  by 
the  surrogate  of  Salem  county,  February  15th,  1868.  The  in- 
ventory of  the  estate  amounted  to  $86,102.11,  and  the  adminis- 
trator, subsequently  to  the  filing  of  the  inventory,  received  prop- 
erty of  the  estate  not  inventoried,  amounting  to  $2,870.86.  So 
that  the  estate  which  came  to  his  hands,  and  for  which  he  was 
accountable,  amounted  to  $88,972.97.  The  complainant's  dis- 
tribntive  share  was,  according  to  the  bill,  $12,446.17.  In  addi- 
tion to  this  there  were  due  her  from  the  estate  $4,871.66,  for 
principal  and  interest  on  a  bond  for  $4,000  and  interest,  given 
to  her  by  her  father,  and  held  by  her  at  his  death.  In  his  account 
of  his  administration,  Dr.  Clawson  credits  himself  with  $11,- 
700.46  as  paid  to  her  for  the  distributive  share,  and  $4,871.66 
as  paid  to  her  for  the  principal  and  interest  of  the  bond.  The 
complainant  in  her  bill  alleges  that,  according  to  his  accounts, 
14,108.63  of  that  estate  were  never  distributed  or  accounted  for 
in  any  way.  By  the  will  of  her  brother  Samuel,  the  residue  of 
his  estate  was  given  to  his  next  of  kin,  who  were  his  mother, 
his  sisters,  Emeline  W.  Shinn  and  the  complainant,  and  the  two 
children,  Emeline  S.  and  Charles  H.  Reed,  of  his  deceased  sister, 
Mary  W.  Reed.  Dr.  Clawson,  as  his  executor,  was  chargeable 
with  the  inventory,  $11,173  and  $1,318.03  for  property  after- 
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Avards  received,  altogether  $12,491.03.  The  residue  was  |6,- 
264.34,  the  complainant's  share  of  which  was  $1,566.08.  By 
her  mother's  will,  the  residue  of  the  estate  of  the  latter  was  to  be 
divided  into  three  parts,  one  of  which  was  given  to  the  complain- 
ant. The  inventory  of  that  estate  amounted  to  $29,248.01,  aod 
Dr.  Clawson,  the  executor,  received  other  property,  not  inven- 
toried, to  the  amount  of  $3,203.12,  altogether  $32,451.13.  The 
residue  amounted  to  $28,483.25,  the  complainant's  share  of  which 
was  $9,494.41.  Dr.  Clawson  left  a  large  estate.  The  inventorr 
of  his  personal  property  amounted  to  .$98,748.36 ;  and  his  real 
estate  was  valued  at  not  less  than  $25,000.  By  his  will  he  gave 
his  widow  his  household  goods  and  bequeathed  certain  legacies, 
amounting  in  all  to  $12,800,  and  then  gave  to  his  widow  the  use 
of  all  the  residue  of  his  property  for  life,  with  remainder  to  their 
son,  who  is  still  living.  The  complainant  admits  that  she  has 
received  on  account  of  the  moneys  coming  to  her  from  the  three 
estates  in  question  $8,070.75,  but  alleges  that  she  has  never  re- 
ceived anything  more  on  account  of  tlie  distributive  share,  lega- 
cies and  bond  above  mentipned*  The  $8,070.75  are  the  amoant 
of  certain  bank,  railroad  and  turnpike  stocks  in  her  name,  found 
in  Dr.  Clawson's  iron  safe  afler  his  death.  For  some,  the  greater 
part  of  those  moneys,  however  (except  what  she  claims  is  due 
her  for  her  share  of  the  $4,108.63  of  her  father's  estate,  which 
she  insists  has  never  l)een  distributed  or  accounted  for).  Dr. 
Clawson  held  receipts  drawn  by  him  and  signed  by  her.  All 
of  those  receipts,  except  three,  and  those  are  for  moneys  due  her 
from  her  mother's  estate,  simply  acknowledge  the  receipt  of  the 
money  mentioned  thereon,  stating  the  account  on  which  it  was 
receive<l.  Those  throe  receipts  show  how  the  money  thereio 
mentioned  was  paid.  One  is  for  $13  for  a  set  of  harness  and  a 
horse  blanket  taken  at  the  appraisement ;  another  is  for  $2,900, 
part  of  complainant's  residuary  legacy  under  her  mother's  will, 
and  contains  this  memorandum,  '*  50  s.  L.  V.  B.  R.,"  evidently 
signifying  that  the  payment  was  with  fifty  shares  of  stock  of  the 
Lehigh  Valley  Railroad  Company.  The  third  is  for  $4,190.55 
on  the  same  account,  with  a  memorandum  showing  (it  also  appears 
otherwise)  that  it  was  paid  by  the  transfer  of  a  bond  and  mort- 
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gage  for  $4,000^  given  by  Henry  C.  Summcrill  to  William  J. 
Shinn.  Apart  from  the  receipts  there  is  no  evidence  that  the 
money  mentioned  in  them  was  received  by  the  complainant.  Dr. 
Clawson  was  a  very  methodical^  careful  and  painstaking  man 
of  business.  From  his  books  the  mode  in  which  he  made  the 
(myments  of  the  moneys  receipted  for  to  others  than  the  com- 
plainant, can  readily  be  traced.  In  his  account  contained  in  his 
book  of  his  transactions  in  settling  the  estate  of  William*  J. 
Sluun,  he  states  in  a  memorandum  how  the  respective  shares  of 
Emetine  W.  Shinn  and  tlie  Keed  children  were  paid ;  but  though 
he  sets  down  the  amounts  mentioned  in  the  various  receipts 
signed  by  the  complainant,  he  does  not  say  how  they  were  paid, 
uur  that  they  were,  in  fact,  paid  at  all.  With  regard  to  Samuel 
S.  Shinn's  estate  he  lield  no  receipt  of  the  complainant  except  one 
for  $20,  which  appears  to  have  been  the  a])praised  value  of  some 
^article  or  articles  in  the  inventory  taken  by  her.  As  to  the  rest 
of  her  legacy  (according  to  his  book,  $1,546.08),  there  is  not  only 
no  evidence  that  he  ever  paid  it,  but,  from  the  entries  in  his  book, 
it  is  quite  clear  that  he  never  did.  Of  the  amount  receipted  for 
on  account  of  the  legacy  given  to  her  by  her  mother^s  will,  $4,- 
190.55  appear,  as  before  mentioned,  to  have  been  paid  by  the 
Summerill  mortgage,  which  originally  belonged  to  her  father's 
instate.  Dr.  Clawson,  as  administrator  of  that  estate,  assigned  it 
Ui  the  widow  on  account  of  her  distributive  share.  At  the  death 
of  tlie  latter  it  constituted  part  of  her  estate,  and  it  was  assigned 
by  him  as  her  executor,  on  the  30th  of  November,  1870  (the 
date  of  the  before-mentioned  receipt  given  him  by  the  complain- 
ant for  $4,190.55),  to  Isaac  Scull,  without  considemtion,  and 
merely  in  order  that  the  latter  might  re-assign  it  to  him,  which 
be  did  on  the  next  day,  without  consideration,  and  Dr.  Clawson 
I'eceived  the  interest  upon  it  from  that  time  until  his  death,  and 
be  then  still  held  the  mortgage.  There  is  reason  to  believe,  and 
ground  for  adjudging,  that  Dr.  Clawson  lield  this  mortgage  in 
trust  for  the  complainant.  He  appears  to  have  given  it  to  her, 
and  she  received  it  on  account  of  her  legacy  under  her  mother's 
wilL  Instead  of  assigning  it  to  her,  he  caused  it  to  be  assigned 
to  himself.     The  assignments  from  himself  to  Scull,  and  from 
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the  latter  to  him,  are  proved  to  have  been  entirely  without  con- 
sideration.  Under  the  circumstances  it  will  be  presumed  that 
Dr.  Clawson  held  the  mortgage  in  trust  for  the  complainant. 

But  the  like  presumption  is  not  raised  as  to  any  other  of  the 
mortgages  mentioned  in  the  bill,  and  which  he  caused  to  be 
assigned  to  himself.  He  was  chargeable  with  them  as  part  of 
the  inventory^  and  answered  for  the  amount  in  his  acoonnts. 
The  English  mortgage,  it  may  be  observed,  belonged  to  the  estate 
of  Samuel  S.  Shinn^and  in  making  up  the  amount  of  the  residu- 
ary legacies  Dr.  Clawson  charges  himself  with  it.  As  before 
stated,  the  complainant's  legacy,  under  her  brother's  will,  has 
not  been  paid  to  her.  She  has  received  only  $20  on  account  of 
it.  Dr.  Clawson's  estate  should  be  charged  with  the  entire  bal- 
ance of  her  legacy,  and  she  therefore  can  have  no  claim  to  that 
mortgage.  As  to  the  other  mortgages,  as  before  suggested,  the 
presumption  is  that  they  were  his  own  property,  for  he  duly  ac- 
counted for  them. 

But  it  is  urged  on  her  behalf  that  she  herself  testifies  that 
she  h&s  never  received  any  of  the  moneys  for  which  she  gave 
the  receipts  to  her  husband.  Her  testimony  on  that  head,  how- 
ever, is  objected  to  as  incompetent.  Her  counsel  insist  that 
it  is  competent  under  the  sixth  section  of  the  act  concerning 
evidence  {Rev.  379)^  inasmuch  as  the  answer  '^ charges"  that 
she  received  the  money  in  question,  and  this  they  insist  is 
responsive  to  the  bill.  That  section  provides  that  the  complain- 
ant or  petitioner  in  any  action  or  proceeding  of  an  equitable 
nature,  in  any  court,  shall  be  a  competent  witness  to  disprove  so 
much  of  the  defendant's  answer  as  may  be  responsive  to  the  alle- 
gations contained  in  the  bill  of  complaint  or  petition.  But 
clearly  the  complainant  in  this  case  is  not  made  competent  by 
that  section.  The  intention  of  the  legislature,  in  the  provision 
just  quoted,  is  easily  discernible.  It  is  to  render  the  complainant 
competent  to  testify  in  rebuttal  of  so  much  of  the  answer  as  will 
be  evidence  against  him.  But  the  statements  which  it  is  claimed 
render  the  complainant  in  this  case  competent  to  testify,  are  not 
evidence.  They  are  merely  expressions  of  belief  on  the  part  of 
the  defendants  that  the  complainant  received  the  moneys,  and 
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"  charges  "  that  such  is  the  fact ;  while  in  the  same  answer  the 
defendants  expressly  deny  that  they  have  any  knowledge  or  in- 
formation on  the  subject,  except  from  the  all^ations  of  the  bill 
and  the  accounts  rendered  by  their  testator  of  the  respective 
estates  in  the  orphans  court.  Obviously,  such  an  answer  is  not 
evidence,  though  it  is  in  a  sense  responsive ;  that  is,  a  reply  to 
the  allegation  of  the  bill  to  which  it  is  directed  and  relates. 
PdlaU  V.  Ferrersy  2  Bos.  &  Ptd.  54^;  Ores.  Eq.  Eu.  480,  n.  a. 
A  "  charge  '^  has  no  place  in  an  answer.  It  is  appropriate  to  a 
bill  alone.  It  is  an  allegation  of  matters  which  disprove  or  avoid 
a  defence  which  it  is  alleged  the  defendant  is  supposed  to  pretend 
or  intend  to  set  up.  Sto/nfs  Eq.  PL  §  81.  In  the  answer  under 
consideration  the  '' charge ''  is  merely  equivalent  to,  and,  mani- 
festly, was  intended  as,  a  protestation. 

By  the  act  of  1880  (P.  L.  of  1880  p.  52),  the  complain- 
ant is  rendered  competent  to  testify,  notwithstanding  the  fact 
that  the  defendants  are  sued  in  a  representative  capacity, 
except  as  to  any  transaction  with,  or  statement  by,  her 
husband.  Her  testimony  on  the  subject  of  the  receipts  that 
she  never  in  fact  received  the  money,  the  receipt  of  which  she 
thereby  acknowledges,  is  incompetent;  for  it  is  of  a  transac- 
tion with  her  husband.  And  so,  too,  of  her  testimony  as  to  the 
fact  that  she  never  received  any  of  the  moneys  (with  certain  ex- 
ceptions) coming  to  her  from  the  estates  of  her  father,  mother 
and  brother,  for  it  involves  the  same  transactions  with  her  hus- 
band, and  such  testimony  is  merely  a  general  statement  of  the 
same  matters  which  she  is  prohibited  from  testifying  to  in  detail. 
As  she  is  incompetent  to  testify  that  she  did  not  receive  the 
moneys  mentioned  in  the  particular  receipts,  she  is  equally  so  to 
testify  that  she  received  none  of  the  moneys  mentioned  in  any  or 
all  of  them.  The  complainant  is  entitled  to  the  Summerill  mort- 
gage and  an  account  of  the  interest  collected  thereon  by  Dr. 
Clawson.  Under  the  circumstances  it  will  be  adjudged  that  he 
received  and  held  it  for  her  as  her  trustee.  Vreeland  v.  Vreeland, 
1  a  E.  Gr.  512 ;  Homer  v.  Webster,  4  Vr.  887.  She  is  also 
entitled  to  the  amount  of  her  legacy  under  her  brother  Samuel's 
will  (less  $20  which  she  appears  to  have  received),  with  interest 
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never  been  paid  to  her.  Dr.  Clawsbn  settled  his  aocouot  of  that 
thereon  from  the  time  when  it  was  payable  to  her.  That  has 
estate  in  1870,  and  appears  to  have  retained  her  l^acj  (except 
the  $20)  in  his  hands  up  to  the  time  of  his  death.  As  to  the 
rest  of  tlie  moneys  in  question,  there  is  evidence,  by  her  receipts, 
that  they  were  paid  to  her,  and  that  she  discharged  her  husband 
from  them.  It  is  enough  to  say  that  there  is  no  evidence  that 
he  retained  them  and  did  not  pay  them  to  her;  but  it  may  be 
added  that,  if  there  were,  there  is  no  evidence  that  he  retained  or 
received  them  under  such  circumstances  as  would  make  him  or 
his  estate  accountable  to  her.  Though  there  is  no  evidence  from 
his  books,  apart  from  the  receipts,  that  he  actually  paid  the 
moneys  to  her,  the  receipts  are  evidence  of  it,  and  they  are  not 
contradicted.  The  conclusion  from  them  is,  that  if  the  moneys 
were  not  in  fact  i)aid,  she  voluntarily  discharged  him  from  lia- 
bility to  her  for  them.  There  will  be  a  decree  in  acoordanoe 
with  the  views  above  expressed.  The  complainant  is  entitled  to 
costs,  payable  out  of  Dr.  Clawson's  estate. 


George  Scott 

V, 

The  Erie  Railway  Company  et  al. 

A  bill  against  several  defendants  for  a  discovery,  accounting  and  repaymoit 
of  alleged  unlawful  overcharges  for  freight,  the  liability  therefor  being  purely 
legal  and  enforceable  at  law,  cannot  be  sustained,  on  the  ground  that  one  de- 
fendant is  liable  as  the  lessee  of  several  short  lines  of  railroad,  and  that  the 
other  defendants,  the  lessors,  are  also  liable,  and  that  if  complainant  be  com- 
pelled to  resort  to  law  for  redress,  he  must  sue  each  defendant  for  a  fractional 
part  of  each  overcharge. 

Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  T.  D.  Hojcsey,  for  complainant. 
Mr.  Cartlandt  Parker,  for  defendants. 
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The  Chancellor. 

The  bill  is  filed  for  an  account  of  moneys  alleged  by  the  com- 
plaiuant  to  have  been  paid  by  him  to  the  defendants,  which  are 
the  Erie  Railway  Company  and  its  lessors,  the  Paterson  and 
RaDia{)0  Railroad  Company,  the  Paterson  and  Hudson  River 
Railroad  Company,  and  the  Long  Dock  Company,  in  excess  of 
the  lawful  charges  for  freight  carried  by  the  Erie  Railway  Com- 
pany, from  Paterson  to  New  York,  for  him,  between  the  1st  of 
March,  1872,  and  the  Ist  of  September,  1874.  The  bill  states 
that  the  length  of  railroad  between  the  depot  at  Jersey  City  and 
the  city  of  Paterson  is  fifteen  and  sixty-three  hundredths  miles, 
which  is  made  up  of  two  and  fifty-six  hundredths  miles  of  the 
railroad  of  the  Long  Dock  Company,  twelve  and  fifly-eight 
hundredths  miles  of  the  Paterson  and  Hudson  River  railroad, 
and  forty-nine  hundredths  of  a  mile  of  the  Paterson  and  Ramapo 
railroad ;  and  that  the  Erie  Railway  Company,  during  all  the 
period  in  respect  of  wliicli  the  account  is  claimed,  was  operating 
that  road  under  a  lease  from  the  railroad  companies  by  which  it 
was  owned.  The  complainant  insists  that  the  latter  companies 
are,  as  well  as  the  Erie  Railway  Company,  by  which  the  alleged 
excessive  charges  were  made,  and  to  which  the  payments  were 
made  by  him,  liable  to  and  bound  to  repay  him.  The  answers 
of  the  defendants  deny  that  the  alleged  illegal  charges  were 
made,  and  insist  that  all  the  charges  complained  of  were  lawful, 
and  they  also  insist  that  the  remeily  of  the  complainant  is  at  law. 
The  prayer  of  the  bill  is  that  the  Erie  Railway  Company,  the 
Paterson  and  Hudson  River  Railroad  Company,  the  Paterson 
and  Ramapo  Railroad  Company,  and  the  Long  Dock  Company 
may  account  with  the  complainant  for  the  unlawful  charges  and 
tolls  asked,  demanded  and  received  from  him  for  freight  and 
transi)ortation  between  Jersey  City  and  Paterson,  either  way,  be- 
tween the  1st  day  of  March,  1872,  and  the  Ist  day  of  Septem- 
ber, 1874;  and  that  each  of  the  three  last-mentioned  companies, 
as  the  lessor  of  the  Erie  Railway  Company,  be  held  to  so  account 
with  him  in  proportion  to  the  unlawful  charge  so  made  by  its 
lessee,  the  Erie  Railway  Company,  in  proportion  to  the  length 
of  its  road  to  the  whole  length  of  the  road  between  Jersey  City 
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and  Paterson ;  and  that,  therefore,  the  Long  Dock  Company,  as  a 
lessor,  responsible  for  such  overcharges,  be  held  to  pay  the  com- 
plainant with  respect  to  two  and  fifty-six  hundredths  miles ;  the 
Paterson  and  Hudson  River  Railroad  Company  with  re8|>ect  to 
twelve  and  fifty-eight  hundredths  miles,  and  the  Paterson  and 
Ramapo  Railroad  Company  with  respect  to  forty-nine  hundredths 
of  a  mile  of  the  length  of  the  whole  road  between  those  points.  It 
prays,  also,  tliat  the  defendants  may  make  discovery  for  all  and 
singular  the  tntnsactions  and  matters  before  stated,  and  that  an 
account  may  be  taken,  by  and  under  the  direction  and  decree  of 
this  court,  of  the  allied  unlawful  charges,  dealings  and  trans- 
actions complained  of  in  the  bill ;  and  that,  in  taking  the  aoooant, 
the  Erie  Railway  Company  be  primarily  charged  for  the  fall 
amount  of  such  unlawful  charges,  and  that  the  other  railroad 
companies,  its  lessors,  be  held  secondarily  chargeable,  on  failure 
or  default  of  the  Erie  Railway  Company  to  pay  the  amount,  in 
proportion  to  their  respective  responsibility  for  the  same,  in  the 
manner  before  stated,  as  to  the  length  of  their  respective  roads 
and  their  lawful  right  to  charge  freights  thereon,  or  in  some 
other  manner  as  may  be  decreed  to  be  just  and  equitable  by  this 
court,  and  that  such  other  and  general  relief  may  be  granted  in 
the  premises  as  may  be  consistent  with  equity  and  good  con- 
science. 

It  seems  to  me  quite  clear  that  no  discovery  is  required.  The 
bill  is  based  upon  the  allegations  of  unlawful  charges,  made  by 
the  Erie  Railway  Company  against  the  complainant,  for  carry- 
ing freights  over  the  road.  The  amount  of  the  lawful  charge 
is  stated,  and  the  amount  of  the  unlawful  demand  and  the 
amount  paid.  No  discovery  can  be  required,  with  r^rd  to 
these  matters.  The  bill  is  filed  really  to  recover  from  the  de- 
fendants the  amount  of  these  alleged  unlawful  charges.  The 
complainant  insists  that  he  is  entitled  to  the  aid  of  this  court  in 
the  premises,  on  the  groimd  that  he  is  entitled,  by  law,  to  look 
to  the  lessors,  as  well  as  the  lessees,  for  repayment  of  the 
moneys  in  question,  and  that  if  he  were  to  have  recourse  to  law 
for  a  remedy,  he  would  be  compelled  to  sue  each  of  the  lessors 
for  a  fractional  part  of  the  amount.     He  claims,  as  before  stated, 
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that  the  Erie  Railway  Company  is  legally  responsible  for  the 
excessive  charges,  and  that  the  lessors  of  that  company  are  also 
liable  according  to  the  proportions  which  their  respective  lengths 
of  road  bear  to  the  whole.  He  was  at  liberty,  therefore,  to  pro- 
ceed at  law  against  the  Erie  Railway  Company,  or  against  its 
lessors.  Their  liability  to  him  (if  it  exists)  is  a  purely  legal  one, 
aod  the  proportions  of  the  amount  of  the  excessive  charges  which 
they  should  repay  to  him  can  be  as  well  established  at  law  as  in 
this  court  Indeed,  he  has  stated  them  with  clearness  in  the 
bill,  and  prays  for  a  decree  according  to  the  proportions  which 
are  so  stated.  This  objection  having  been  taken  in  the  answers, 
there  is  no  reason  why  it  should  not  be  regarded  on  the  final 
hearing.  It  seems  to  be  entirely  clear  that  the  remedy  of  the 
complainant  is  at  law  and  not  in  this  court.  The  bill,  therefore, 
will  be  dismissed,  with  costs. 


Benjamin  L.  Ludington,  guardian  Ac, 


V, 


The  City  of  Elizabeth. 


Philo  C.  Calhoun  et  al. 

V, 

The  City  of  Elizabeth. 

Sales  of  land  under  municipal  assessments  based  on  an  unconstitutional 
statute,  and  sales,  for  taxes,  to  the  city  for  a  term  of  jears  exceeding  that  lim- 
ited by  the  charter,  are  clouds  on  the  title  of  such  lands  which  this  court  may 
remove. 
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Bill  to  quiet  title.     On  final  hearing  on  bill  and  answer  and 
statement  of  facts  agreed  upon. 

Mr,  O.  P.  Smith,  for  complainant. 

Mr.  W.  R.  Wikon,  for  defendant. 

The  Chancellor. 

The  clouds  which  this  suit  is  brought  to  remove,  arise  from  a 
sale  of  the  complainant's  land  to  the  defendant,  under  municipal 
assessment  proceedings  founded  on  a  law  which,  it  is  admitted,  is 
unconstitutional,  and  sales  to  the  defendant  of  the  land  for 
unwarranted  terms  of  years,  for  taxes  assessed  under  due  author- 
ity of  law,  indeed,  but,  as  alleged,  not  on  due  notice.  All  of 
the  sales  for  taxes  were  for  terms  of  nine  hundred  years  respect- 
ively, and  all  the  sales  were  followed  by  certificates  of  sale.  The 
case  as  to  the  sale  under  the  assessment  proceedings,  is  ruled 
exactly  by  the  decision  in  Bogert  v.  City  of  Elizabeth,  1^  C.  E. 
Gr,  668,  and  the  other  sales  (for  taxes)  are  also  within  that 
decision ;  for,  being  each  for  a  term  unwarranted  by  the  char- 
ter, which  authorized  sales  to  the  city  for  terms  of  fifty  years 
respectively,  but  no  longer  {SchaU  v.  Grosch,  4-  Stew.  Eq.  199), 
they  were  and  are  nullities,  and  under  the  act  to  compel  the 
determination  of  claims  to  real  estate  in  certain  cases,  and  to 
quiet  the  title  to  the  same  {Rev.  1189),  under  which  this  suit 
is  brought,  the  complainant  is  entitled  to  relief  in  the  premises 
in  this  court.  Bogert  v.  OUy  of  Elizabeth,  ubi  eup. ;  Jersey  Gijf 
v.  Lenibeck,  4  Stew.  Eq.  256,  272.  There  will  be  a  decree 
accordingly. 

The  Chancellor. 

It  is  admitted  that  all  the  assessments,  except  one,  under 
which  the  sales  complained  of  took  place,  were  noiade  under  an 
unconstitutional  law,  and  that  all  the  sales,  whether  for  assess- 
ments or  taxes,  were  made  for  terms  (nine  hundred  years)  onau- 
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tborized  by  the  charter  of  the  city.  The  sales  are  all  nullities. 
The  complainants  are  entitled  to  the  relief  wKich  they  seek.  The 
views  expressed  in  Ludington  v.  City  of  Elizabeth,  decided  at 
the  present  term,  are  applicable  to  this  case. 


Geobge  K.  Newman 


V. 


John  W.  Warner  et  al. 

A  testator  gave  the  use  of  all  his  estate  to  his  widow  for  life,  and  gave  to 
complainant,  among  others,  a  pecuniary  legacy,  payable  after  the  widow's 
death.  He  appointed  his  widow  and  another  person  executors,  and  they  are 
both  dead.  Administrators  cum  ttstamento  anncM  were  appointed,  and  in  a 
Bait  in  this  court  against  the  widow's  executor  he  was  ordered  to  pay  them 
certain  moneys  and  to  deliver  certain  securities,  and  they  were  also  ordered 
to  settle  their  final  account  in  the  orphans  court.  They  have  done  nothing 
whatever,  owing  to  disagreements  among  themselves. — Heldj  that,  while  this 
court  could  not  remove  them,  it  could  compel  them  to  account  here,  with  a 
view  to  the  payment  of  complainant's  legacy,  and  to  execute  the  other  trusts 
of  the  will. 


Bill  for  a  legacy. 

Mr.  C  D,  Thompaoriy  for  complainant. 

The  Chancellor. 

The  bill  is  filed  by  a  legatee  under  the  will  of  George  Konkle, 
deceased^  against  his  daughter,  Mrs.  Harriet  Warner,  and  her 
husband,  John  W.  Warner,  as  administrators  de  bonis  non  cum 
Mamento  annexo  of  his  estate,  and  others.  Its  object  is  to  com- 
pel payment  of  the  complainant's  legacy.     The  bill  states  that 
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the  tcslutor  died  in  1868;  that  by  the  will  the  use  of  all  his 
property  was  given  to  his  widow  for  life ;  that  his  widow  aud 
Xathan  Roe  were  his  executors ;  that  the  widow  survived  her 
co-executor;  that  she  died  in  1877;  that  after  her  death  and  m 
May,  1878,  the  administrators  were  appointed  ;  that  they  brought 
suit  in  this  court  against  her  executor  to  recover  property  alleged 
to  belong  to  the  estate  of  their  testator,  and  were  successful; 
that  by  a  decree  of  this  court  in  that  cause,  made  in  February, 
1881,  her  executor  was  ordered  to  pay  to  them  certain  moneys, 
and  to  deliver  to  them  certain  securities  to  be  administered  by 
them,  and  that  it  was  thereby  also  ordered  that  they  make  their 
final  account  and  settlement  of  the  estate  in  the  Sussex  orphans 
court.  The  bill  further  states  that  the  administrators  have  never 
collected  any  of  the  money,  nor  received  the  securities^  or  any 
of  them,  which  were  awarded  to  them  by  the  decree,  nor  made 
any  effort  in  that  direction ;  that  there  are  in  the  hands  of  the 
widow's  executor,  due  to  and  receivable  by  the  administrators, 
the  sum  of  $1,860.16  in  money,  and  securities  to  the  amount  of 
$5,645  and  interest,  more  than  enough  to  pay  the  general  lega- 
cies, which  are  only  $1,000,  besides  interest;  and  that  the  com- 
plainant has  tendered  a  refunding  bond  and  demanded  payment 
of  his  legacy,  but  in  vain.  The  bill  prays  that  the  administra- 
tors may  be  removed  from  their  ofiBoe,  or  that  the  widow's  ex- 
ecutor may  be  decreed  to  pay  the  complainant's  legacy,  and  be 
credited  with  the  amount  paid  on  the  money  due  from  him  to 
the  administrators,  and  there  is  a  prayer  for  general  relief. 
There  is  no  answer.  By  the  proofs,  it  appears  that  the  admin- 
istrators are  prevented  from  settling  the  estate  by  their  disagree- 
ment with  each  other.  By  his  will,  George  Konkle  gave  to  his 
son  Peter  and  his  grandson,  the  complainant,  each  $500,  payable 
in  one  year  after  the  death  of  his  widow,  and  after  deducting 
those  legacies,  he  gave  half  of  the  residue  to  Mrs.  Warner,  and 
directed  that  the  other  half  be  invested  and  the  interest  paid  to  his 
daughter,  Lauretta  McCann,  during  the  lifetime  of  her  husband, 
with  directions  that  if  she  should  survive  her  husband,  the  prin- 
cipal be  paid  to  her  on  his  death  ;  but  if  she  should  not  survive 
him,  then  that,  on  her  death,  the  principal  be  divided  among  her 


7  Stew.]  OCTOBER  TERxM,  1881.  361 

Denzler  v.  O'Keefe. 

children.  Mrs.  McCann  and  her  hasband  are  both  alive.  It 
appears  by  the  proofs  that  the  administrators  have  never  filed 
any  inventory,  nor  taken  any  action  in  reference  to  the  estate, 
since  they  were  appointed.  It  also  appears  that  the  widow's 
executor  is,  and  has  been,  ready  to  comply  with  the  decree  be- 
fore mentioned.  The  decree  that  the  administrators  account  and 
settle  in  the  Sussex  orphans  court  was  a  mere  direction  that 
they  settle  there  instead  of  here.  This  court  cannot  remove 
them  from  their  office.  LeddePs  Exr.  v.  Starr ^  4-  G-  ^^  f^^-  -^^^« 
But  it  may  compel  them  to  account,  with  a  view  to  the  payment 
of  the  complainant's  legacy  and  the  investment  of  that  of  Mrs. 
McCann.  No  misconduct  is  charged  in  the  bill,  except  the  fail- 
ure to  get  the  money  and  securities  awarded  to  them  by  the 
decree.  Their  testator  has  been  dead  about  thirteen  years.  There 
are  probably  no  debts  due  from  his  estate,  and  nothing  remains 
to  be  done  but  to  collect  the  assets  and  distribute  them  according 
to  the  directions  of  the  will.  They  make  no  answer,  and  give 
m  reason  why  they  should  not  be  decreed  to  pay  the  complain- 
ant's legacy.  But  it  appears  that  they  have  not,  in  fact,  because 
of  their  disagreement,  got  the  money  and  securities  from  the 
widow's  executor,  and  it  does  not  appear  that  there  are  any  other 
assets.  There  will  be  an  order  that  they  proceed  to  collect  the 
assets  and  settle  their  accounts  in  this  court. 


Sophia  Denzleb 


V. 


Arthur  O'Keefe  et  al. 

B.  held  lands  in  trnst  for  the  benefit  of  a  married  woman.  Afterwards,  a 
mortgage  on  the  same  lands,  given  by  his  cestui  que  trust  and  her  hasband  be- 
fore the  conveyance  to  him,  was  assigned  to  him  on  his  paying  it.  He  con- 
veyed the  lands,  pursuant  to  the  direction  of  his  cestui  que  trustj  subject  to  the 
mortgage,  and  assigned  the  mortgage  at  the  same  time  to  his  grantee. — Held,  that 
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there  was  no  merger  of  the  mortgage  in  B.'s  hands,  and  that  judgments 
against  him,  recovered  before  his  conveyance  of  the  premises,  were  not  liens 
thereon. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofe. 
Mr.  T.  F.  McCormick,  for  complainant. 

Mr.  O.  Berry,  for  answering  defendants. 

The  Chancellor, 

The  complainant  files  her  bill  to  foreclose  a  mortgage  given 
in  1870  by  Patrick  O'Keefe  and  his  wife  to  the  Rahway  Savings 
Institution  on  land  in  Rah  way,  for  $1,000  and  interest  The 
mortgage  was  assigned  by  the  savings  institution  to  Jos^b 
Brunt,  May  14th,  1 875,  and  he  assigned  it  to  the  complainant 
February  19th,  1880.  On  that  date  he  conveyed  the  mortgaged 
premises  to  the  complainant,  subject  to  the  mortgage,  the  amount 
due  him  whereon  she  then  paid  him.  He  at  tliat  time  held  the 
title  to  the  land  as  he  had  done  since  February,  1874,  in  trust 
for  Mrs.  O'Keefe,  and  had,  while  he  so  held  the  title,  paid  the 
savings  institution  the  money  due  on  the  mortgage,  and  taken 
the  assignment  of  it  before  mentioned.  The  only  consideration 
of  the  conveyance  from  him  to  the  complainant  appears  to  have 
been  the  amount  due  him  from  Mrs.  O'Keefe  for  money  paid 
by  him  for  the  mortgage.  He  gave  to  Mrs.  O'Keefe  in  Feb- 
ruary, 1876,  a  declaration  of  trust,  by  which  he  acknowledged 
and  declared  that  he  held,  and  would  continue  to  hold,  the  prop- 
erty in  trust  for  her,  and  that  he  had  no  beneficial  interest 
therein  except  to  secure  the  repayment  to  him  of  $900,  in  the 
declaration  of  trust  said  to  be  for  money  advanced  by  him  to 
buy  the  property  at  sheriff's  sale  to  save  it  for  her,  but  realty, 
as  it  proves,  the  amount  due  him  for  money  paid  for  the  mort- 
gage, and  agreed  to  convey  the  property  to  her  on  receiving  that 
money  or  security  therefor.  The  declaration,  however,  was  not 
recorded  until  October  15th,  1879.  Various  judgments  were  re- 
covered against  him,  some  against  him  alone  and  some  against 
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him  and  iiis  sod,  James  H.  Brunt,  before  that  instrument 
was  recorded,  one  by  McLaren  and  Raynor,  May  19th,  1876,  for 
$93.20,  and  another  by  them  December  10th,  1876,  for  J102"4O, 
both  docketed  in  the  court  of  common  pleas  on  February  27 th^ 
1877.  On  those  judgments  in  favor  of  McLaren  and  Ray- 
oor,  execution  had,  when  the  conveyance  was  made  by  Brunt  to 
the  complainant,  been  issued  and  levied  on  the  land  as  the  prop- 
erty of  Brunt.  It  appears  that  the  complainant,  when  she  took 
her  conveyance,  was  aware  of  the  existence  of  those  two  judg- 
ments, but  not  of  any  others  affecting  the  title.  Brunt  agreed 
with  her  that  with  part  of  the  money  which  she  paid  him  he 
would  pay  off  the  McLaren  and  Raynor  judgments,  and  cause 
them  to  be  assigned  to  her  for  her  protection,  and  he  did  so. 
When,  under  the  direction  of  her  attorney,  she  proceeded  to  sell 
under  those  judgments,  she  found  that  executions  on  others  of 
the  before-mentioned  judgments  had  been  issued  after  the  con- 
veyance to  her,  and  levied  on  the  property.  She  therefore 
abandoned  the  plan  of  proceeding  to  sell  under  the  judgments  to 
obtain  a  title  clear  of  the  judgments  against  the  Brunts.  She 
subsequently  filed  her  bill  in  this  suit  to  foreclose  her  mortgage. 
The  answering  defendants,  who  are  some  of  the  judgment  creditors 
of  the  Brunts,  and  Berry  <&  Lupton,  judgment  creditors  of  Mrs. 
O'Keefe,  whose  judgments  were  recovered  and  docketed  in  1874,. 
insist  tluit  the  complainant's  mortgage  was  paid  off  by  Brunt  and 
extinguished,  and  that  even  if  it  were  not  extinguished,  it  was  merged 
in  the  conveyance  to  the  complainant.  That  it  was  not  extinguished 
when  he  paid  the  amount  due  on  it  to  the  savings  institution,  is 
clear.  He  took  an  assignment  of  it,  and  it  so  became  his  own 
property.  Though  he  then  held  the  title  to  the  land,  it  was  only 
in  trust  for  Mrs.  O'Keefe,  and  as  security  for  the  payment  ta 
him  of  the  money  he  had  paid  for  the  mortgage.  When  the 
complainant  took  title  for  the  property  she  took  it  subject  to  the 
mortgage,  and  took  an  assignment  of  it.  The  mortgage  was 
actually  and  apparently  a  valid  and  subsisting  security.  Her 
object  in  taking  it  was  to  protect  her  title  by  means  of  recourse 
to  it  if  necessary.  She  evidently  intended  that  there  should  be 
no  merger.     It  may  be  remarked  that  though  the  declaration  of 
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trust  was  not  recorded  until  1879,  the  complainant  had  not  been 
out  of  possession  of  the  property,  but  lived  on  it  during  all  the 
time  that  the  title  was  held  by  the  Brunts.  They  had  only  the 
legal  title,  and  no  equitable  title  at  any  time,  except  as  security 
for  money  paid,  and  they  had  been  repaid  all  their  advances  ex- 
cept the  amount  due  Joseph  for  money  paid  for  the  mortgage. 
Joseph  Brunt  and  his  son,  James  H.,  who  afterwards  released  to 
him,  bought  the  property  in  February,  1874,  for  Mrs,  O'Keefe, 
at  a  sale  thereof  under  judgments  against  her,  and  one  or  both 
held  it  in  trust  for  her  thereafter.  Their  judgment  creditors 
have  no  claim  upon  it  in  equity.  The  lien  of  a  judgment  does  not, 
in  equity,  attach  to  the  mere  legal  title  to  the  land  as  existing  in 
the  defendant  at  the  time  of  its  rendition,  to  the  exclusion  of  a 
prior  equitable  title  in  a  third  person.  Brown  v.  Pierce^  7 
Wail.  205 ;  Jfoiria  v.  Mowatt,  ^  Paige  586.  If  a  purchaser 
under  the  judgment  has  notice  of  the  equitable  title  at  any  time 
before  the  purchase  and  the  actual  payment  of  the  money  at  the 
sheriff's  sale,  he  cannot  protect  himself  as  a  bona  fide  purchaser. 
EUs  V.  Toudey,  1  Paige  280.  There  will  be  a  decree  for  the 
complainant.  From  the  sale  there  will  be  excepted,  of  course, 
the  land  released  by  the  savings  institution  and  the  land  conveyed 
by  the  complainant  to  Arthur  O'Keefe. 


The  Holmdel  and  Keyport  Turnpike  Company 

V. 

William  W.  Conover  et  al. 

Lands  were  bought  and  paid  for  by  a  corporation,  but  the  deed,  by  mistake, 
^as  drawn  in  the  individual  name  of  its  treasurer,  as  grantee.  The  cor- 
poration, however,  openly  used  and  occupied  the  premises  thereafter. — Hdi^ 
that  personal  judgments  against  the  treasurer  were  not  liens  on  the  prem- 
ises, and  that  the  corporation  was  entitled  to  relief  against  the  purchaser  at 
sherifTs  sale,  under  such  judgments,  notice  of  the  corporation's  rights  having 
been  given  at  the  sale,  and  that  the  corporation  was  not  estopped  by  bidding 
at  such  sale. 
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Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr,  C  Robbing,  for  complainant. 

Mr.  J,  8,  Apflegate,  for  defendant  Conover.  * 

The  Chancellor. 

This  suit  is  brought  by  the  Holmdel  and  Keyport  Turnpike 
Company  to  establish  its  right  as  against  the  defendant  William 
W.  Conover  to  a  small  house  and  lot  in  Monmouth  county^ 
owned  by  it,  but  the  title  to  which  was  taken  in  the  name  of 
George. Schanck,  who,  at  the  time,  was  its  treasurer.  The  prop- 
erly was  bought  by  the  company  in  1873,  of  Eleanor  Poling, 
for  $650,  and  the  purchase-money  was  paid  by  it.  The  prem- 
ises are  situated  about  forty  or  fifty  yards  from  the  company's 
toll-gate  at  Mechanics vi lie,  and  were  purchased  for  the  use  of 
its  toll-gatherer  there.  The  conveyance  was  taken  in  the  name 
of  Schanck,  because  the  president  of  the  company,  by  whom  the 
business  of  the  purchase  was  conducted  in  behalf  of  the  com- 
pany, was  advised  by  the  scrivener  by  whom  the  deed  was 
drawn  (but  for  what  reason  does  not  appear),  that  it  could  not 
be  taken  by  the  company  itself,  but  must  be  taken  by  some  one 
in  trust  for  it.  It  was  supposed  by  the  company  and  Schanck 
that  the  deed  was  so  drawn  as  to  express  the  trust,  but  it  was 
not.  The  fact  was  not  discovered,  however,  until  1879,  when  it 
was  found  that  the  property  was  advertised  for  sale  under  exe- 
cutions issued  on  judgments  against  Schanck,  and  thus  they 
were,  for  the  first  time,  made  aware  of  the  fact  that  the  deed 
expressed  no  trust.  One  of  the  judgments  was  recovered  by 
Maria  L.  Conover,  in  1879,  and  the  other  by  John  S.  Hubbard, 
in  1877.  The  first-mentioned  judgment  was  assigned  to  the 
defendant  William  W.  Conover,  and  Samuel  T.  Hendrickson. 
Under  the  advertisement,  it  was  sold  by  the  sherifi^  to  William 
W.  Conover,  in  January,  1880,  and  was  conveyed  by  that  officer 
to  him  accordingly,  in  February  following.  The  company,  from 
the  time  of  the  conveyance  to  Schanck,  was  in  open  and  notorious 
possession  of  the  property  until  the  time  when  it  was  sold  by 
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the  sheriff.  Before  the  day  of  sale,  notice  was  given  to  Conover 
that  the  property  did  not  belong  to  Schanck,  but  to  the  com- 
pany ;  and  at  the  sale,  and  before  any  bid  was  made  upon  it, 
explicit  notice  to  the  same  effect  was  given  to  all  present,  indad- 
ing  Conover,  who  admits  that  he  heard  the  statement.  The 
company,  in  order  to  avoid  the  trouble  and  expense  of  legal  pro- 
ceedings to  protect  its  rights,  bid  upon  the  property  at  the  sale. 
Its  last  bid  was  $150.  Conover  bid  $5  more,  and  the  property 
was  struck  off  to  him  at  $155.  By  his  answer,  Conover  sets  up 
in  his  defence  that  he  bid  upon  and  purchased  the  property 
because  he  was  interested  as  a  judgment  creditor  of  Schanck, 
under  the  Maria  L.  Conover  judgment.  But  it  is  established 
by  the  proof  that  that  judgment  had  been  satisfied  by  the  pro- 
ceeds of  a  former  sale,  made  in  1879,  of  some  of  Schanck's  prop- 
erty, under  it,  at  which  enough  was  realized  not  only  to  satisfy 
that  judgment,  but  to  pay  a  large  part  of  the  Hubbard  judg- 
ment. In  the  spring  and  summer  of  1879,  Conover  received 
from  the  sheriff  payment  in  full  for  the  amount  of  his  judg- 
ment. He  now  says,  however,  that  he  was  interested  in  a  differ- 
ent way  in  the  sale  of  the  property  in  question — that  he  had 
bought  property  at  the  previous  sale,  which  was  subject  to  a 
mortgage  given  by  Schanck  as  collateral  security  for  the  pay- 
ment of  the  claim  on  which  the  Hubbard  judgment  was  founded. 
Without  discussing  this  new  defence,  which  has.  no  merits,  it  is 
enough  to  say  that  he  will  be  held  and  confined  to  the  defence 
set  up  in  his  answer.  Chandler  v.  Herricky  3  Stock.  497 ;  Mead 
V.  Coombsy  11  C.  E.  Gr,  173,  There  is  no  claim  that  Hubbard 
had  any  equity  under  which  Conover,  as  a  purchaser  under  the 
judgment  of  the  former,  acquired  any  right  against  the  com- 
pany, under  the  circumstances.  The  lieu  of  a  judgment  may 
be  removed  or  displaced  by  the  decree  of  this  court,  where  the 
judgment  debtor  holds  the  legal  estate  merely  as  naked  trustee 
for  another,  or  where  there  is  a  subsisting  equitable  claim  against 
the  premises,  which  is  prior,  in  point  of  time,  to  the  lien  of  the 
judgment.  Monis  v.  Motoatt,  2  Paige  586.  If  a  purchaser 
under  the  judgment  has  notice  of  the  equitable  title  at  any  lime 
before  his  purchase  and  the  actual  payment  of  the  money  at  the 
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sheriff's  sale,  he  cannot  protect  himself  as  a  bona  fde  purchaser. 
JElis  V,  Toudey,  1  Paige  280.  The  trust,  a  resulting  one,  is 
established,  and  the  fact  that  Conover  purchased  with  full  notice 
of  it  is  not  only  proved,  but  is  admitted.  Nor  is  the  company 
estopped  by  the  fact  that  it  bid  upon  the  property.  It  did  so 
after  having  given  notice  of  its  claim  to  be  the  equitable  owner 
of  the  property.  The  notice  given  was  that  the  property  was 
not  the  property  of  Schanck,  but  of  the  company,  and  that  it 
was  purchased  with  the  company's  money,  and  had  always,  since 
the  purchase,  been  in  the  possession  of  the  company.  Under 
such  circumstances,  no  estoppel  arises  from  its  bidding.  There 
will  be  a  decree  in  favor  of  the  complainants,  with  costs. 


David  Tbrhune 
I?. 
The  Bank  of  Bergen  County. 

On  Tuesday,  November  9tliy  1880,  the  directors  of  a  bank  discovered  that 
the  cashier  had  embezxled  the  funds,  but  not  to  such  an  extent,  as  they  then 
supposed,  as  to  render  the  bank  insolvent,  and  the  bank  continued  business. 
On  Wednesday,  the  complainant,  a  dealer  with  the  bank,  deposited  about 
$600  in  cash  and  checks,  wliicii  were  credited  in  hk  bank-book,  and  the 
checks  duly  forwarded  for  collection,  and  credited  to  the  bank  by  its  cor- 
respondent. On  Tliursday,  the  bank  suspended  through  insolvency. — Htld^ 
that  complainant's  deposit  was  not  entitled  to  preference  in  payment  over 
those  of  other  depositors. 


Petition  that  receiver  pay  the  petitioner  the  amount  of  a 
deposit  of  cash  and  checks  made  by  him  in  the  bank  on  the  day 
before  its  failure. 

ifr.  i.  ShafeVy  for  the  petitioner. 

Jfr,  O.  Collins,  for  the  receiver. 
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The  Chancellor. 

The  Bank  of  Bergen  County  closed  its  doors  on  Thursday, 
November  11th,  1880,  at  a  little  before  one  p.  M.  The  petitioner, 
John  Haywood,  had  on  deposit  in  the  bank,  on  the  day  pre- 
ceding, about  $1,800,  and  on  the  last-mentioned  day,  which  was 
Wednesday,  the  10th,  he  deposited  $50  in  cash,  and  checks  of 
various  persons  on  different  banks :  one  in  Jersey  City,  others 
in  the  city  of  New  York,  and  one  lu  Livingston  county,  in  the 
state  of  New  York,  to  the  amount,  altogether,  of  $593.54.  His 
account  was  credited  with  the  amount  of  cash  and  checks  as  so 
much  cash  deposited  by  him.  The  checks  were  forwarded  the 
same  day  by  mail,  by  the  bauk,  to  the  Chatham  National  Bank, 
in  the  city  of  New  York,  for  colle<;tion,  and  they  appear  to 
have  l)een  credited  by  the  latter  bank  to  the  former,  when 
received,  which  was  on  the  next  day,  Thursday.  On  that  day, 
those  which  were  on  banks  in  New  York  city,  were  paid  at  the 
clearing-house,  ))robably  at  about  a  quarter  after  one  P.  M.  The 
Bergen  County  Bank  closed  its  doors  at  a  little  before  one  on 
that  day.  On  proceedings  in  insolvency  against  it,  a  receiver 
was  subsequently  appointed.  Mr.  Haywood  insists  that  the 
receiver  should  be  directed  to  pay  him  the  amount  of  the  cash 
and  of  those  of  the  checks  deposited  on  Wednesday  which  were 
collected  by  the  Chatham  bank.  Payment  of  two  of  the  cheeks, 
small  ones,  was  stopped  by  the  drawer  thereof,  so  that  the 
amount  thereof  was  not  collected.  He  grounds  his  claim  on 
the  imputation  of  fraud,  insisting  that  the  Bank  of  Bergen 
County  was  insolvent  on  Wednesday,  the  day  when  the  deposit 
was  made,  and  that  the  president  and  directors  of  the  bank  ought 
to  have  known  it,  if  they  did  not ;  and  that,  in  justice  to  per- 
sons who  dealt  with  and  confided  in  it,  they  should  have  closed 
its  doors  on  Tuestiay,  for  on  that  day  they  discovered  that  the 
cashier  had  embezzled  its  funds  to  a  very  large  amount.  It 
appears,  however,  that  they  did  not,  in  fact,  ascertain  that  the 
assets  of  the  bank  were  so  greatly  reduced  by  the  fraudulent 
misconduct  of  the  cashier  as  to  threaten  its  insolvency,  until 
after  the  close  of  business  on  Wednesday.  The  bank  had  a 
capital  of  $100,000,  and  a  surplus  of  about  $2,000.     They  were 
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guilty  of  no  fraud.  The  case  of  Chaffee  v.  Fort^  ^  Lana,  81,  is 
cited  by  the  petitioner's  counsel  in  support  of  his  position.  In 
that  case  it  was  held  that  when  a  banker  receives  funds  on  de- 
posit, knowing  at  the  time  that  he  is  insolvent,  and  about  to 
fail,  his  assignee,  under  an  assignment  for  the  benefit  of  his 
creditors,  obtains  no  title  to  the  deposit.  Here,  however,  it  not 
only  does  not  appear  that  the  president  and  directors  knew  on 
Wednesday  that  the  bank  was  insolvent,  but,  on  the  other  hand, 
it  appears  that  they  then  believed  it  to  be  entirely  solvent.  The 
petitioner  is  not  entitled  to  the  order  which  he  seeks,  either  in 
regard  to  the  cash  or  the  checks.  He  endorsed  the  latter  to  the 
bank  absolutely.  It  sent  them  away  for  collection  on  its  own 
account,  the  same  day,  and  they  were  collected  accordingly  by 
its  agent  and  correspondent.  The  question  is  not  whether  the 
petitioner  can  claim  the  proceeds  of  the  checks  at  the  hands  of 
the  correspondent,  but  whether  he  is  entitled  to  preference  over 
other  creditors  of  the  bank  in  payment  out  of  its  assets.  They 
will  be  required  to  accept  a  dividend.  He  asks  that  he  may  be 
paid  in  full.  He  is  not  entitled  to  it.  He  is  merely  a  general 
creditor  of  the  bank  for  the  amount  due  him  on  account  of  his 
deposits.  Matter  of  the  Franklin  Bank,  1  Paige  24^  ;  BvUe^^  v. 
Sprague,  66  N.  Y.  S92.    The  petition  will  be  dismissed. 


Henry  McFablax 


V. 


The  Morris  Canal  and  Banking  Company  et  al. 

The  defendants  filed  a  bill  to  restrain  oomplainant  from  interfering  with  the 
height  of  a  certain  dam,  whereupon  complainant  instituted  a  counter-suit  to 
compel  defendants  to  reduce  its  height.  B7  a  decision,  rendered  in  1S79,  in 
<iefieod«Qts'  suit^  their  claim  was  upheld,  and  the  complainant  relegated  to 
law  for  redress.  On  motion  to  dismiss  complainant's  suit  for  non-prosecu- 
lion— IfeW, 

24 
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(1)  That  the  suit  can  not  be  retained  for  the  purpose  of  compelling  de- 
fendants to  pay  the  damages  which  complainant  may  hereafter  recover  at 
law,  in  case  they  refuse  to  pay  such  damages,  because  the  bill  neither  asks  for 
nor  is  adapted  to  such  relief 

(2)  That  the  claim  that  the  dismissal  of  complainant's  suit  ought  to  be 
made  without  the  payment  of  costs,  on  the  ground  of  the  novelty  of  the  decis> 
ion  in  the  defendants'  suit,  can  not  be  allowed,  that  decision  having  been, 
in  fact,  based  on  a  long-established  construction  of  defendants'  charter. 


Bill  for  relief.  Motion  to  dismiss  bill  for  want  of  prosecution. 
3Ir.  T.  N.  McCarier,  for  the  motion. 

Mr.  H,  C.  Pitney  J  contra. 

The  Chancellor. 

The  defendants  filed  their  bill  to  restrain  the  complaioant 
from  interfering  with  a  dam  on  the  Kockaway  river,  which  they 
claimed  the  right  to  maintain  at  its  then  height.  The  complain- 
ant subsequently  began  this,  a  counter-suit,  in  this  court,  to 
compel  a  reduction  in  the  height  of  the  dam.  His  bill  was  de- 
murred to,  and  was  afterwards  amended.  The  amended  bill 
was  filed  December  4th,  1878.  The  defendants'  answer  was 
filed  February  3d,  1879.  Since  that  time,  no  step  has  been 
taken  in  the  suit.  The  defendants  now  move  to  dismiss  the  bill 
for  non-prosecution.  The  decision  of  the  first^mentioned  suit, 
which  was  rendered  in  1879,  established  the  right  of  the  defend- 
ants in  this  suit  to  the  relief  which  they  sought.  Lehigh  Valley 
E.  R,  Co.  V.  McFarlan,  4-  Stew.  Eq.  706.  It  was  adjudged  that 
the  dam  was  a  lawful  structure,  and  that  the  complainant  must 
seek  redress  by  action.  That  decision  was,  of  course,  fatal  to 
this  suit.  The  motion  to  dismiss  is  resisted,  however,  on  the 
ground  that  the  bill  should  be  retained,  to  await  the  result  of 
litigation  at  law,  to  establish  the  complainant's  claim  to  damages 
from  the  raising  of  the  dam,  to  the  end  that  if  such  damages, 
when  recovered,  be  not  paid,  this  court  may,  by  means  of  this 
suit,  aid  the  complainant  by  compelling  payment.  Not  only  has 
the  bill  no  such  aspect,  but  it  has,  in  effect,  been,  by  the  before- 
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mentioned  decision,  adjudged  to  be  entirely  without  foundation. 
It  has  been  decreed  that  the  action  of  the  defendant,  of  which  it 
complained,  was  lawful,  and  that  no  relief  can  be  granted  upon 
the  bill,  and  that  the  complainant  must  look  for  redress  on 
wholly  different  grounds,  and  in  another  forum.  To  render  the 
bill  available  for  the  purpose  suggested,  it  ntust  not  only  be  re- 
modeled, but  recast  to  such  an  extent  as  to  make  it,  to  all  in- 
tents and  purposes,  a  new  bill.  Neither  the  necessity  for  hold- 
ing it  for  the  purpose  suggested,  nor  the  propriety  of  doing  so, 
is  apparent.  It  is  further  insisted  that  if  the  bill  be  dismissed, 
it  should,  under  the  circumstances,  be  without  costs.  This  claim 
is  founded  on  the  proposition  that  the  decision  before  mentioned 
was  based  on  a  new  exposition  of  the  law  governing  the  subject. 
But,  in  fact,  it  was  founded  not  on  a  new,  but  on  a  long-estab- 
lished construction  of  the  charter  of  the  Morris  Canal  and  Bank- 
ing Company.     The  bill  will  be  dismissed,  with  costs. 


Julia  Foster 


V. 


The  Union  National  Bank  of  Rahway  et  al. 

After  a  decree  in  foreclosure  had  been  obtained  and  execution  placed  in  the 
aheriflPs  hands,  the  owner  of  the  equity  of  redemption  in  all  of  the  premises, 
except  a  small  parcel,  tendered  to  the  holder  of  the  mortgages,  and  also  to  the 
sherifi*  the  amount  due  thereon,  which  was  refused. — Heldf  that  the  fact  that 
there  was  error  in  the  decree  constituted  no  ground  for  refusing  the  tender, 
and  the  sheriff  was  directed  to  accept,  in  satisfaction  of  the  mortgages  under 
the  execution,  the  amount  due  at  the  time  of  the  tender. 


On  petition  .and  depositions.  Motion  that  the  sheriff  be 
directed  to  receive  money  tendered  in  payment  of  certain  mort- 
gage claims,  which,  according  to  the  exigency  of  the  execution 


372  CASES  IN  CHANCERY.  [34  Eq. 


Foster  v.  Union  National  Bank  of  Bahwaj. 


(for  sale  of  mortgaged  premises),  are  to  be  raised  under  that 
writ. 

Mr.  T.  N.  ifeCarier,  for  the  motion. 

Mr,  B,  WiUiamsony  contra. 

The  Chancellor. 

The  decree  in  this  cause  was  made  January  25th,  1878.  Sub- 
sequently, and  prior  to  the  28th  of  October  following,  John 
Kean  obtained  an  assignment  of  the  complainant's  mortgage 
and  the  mortgage  of  Elizabeth  A.  Forbes,  which  were  the  second 
and  third  mortgages,  the  mortgage  of  Theron  R.  Strong  being 
the  first.  The  bank  held  the  other  two  mortgages,  the  fourth 
and  fifth.  The  mortgages  were  all  on  the  same  property,  a  tract 
of  seventy  acres,  of'  which  a  part  (two  and  eight-hundred  the 
acres)  was,  after  the  giving  of  the  mortgages,  taken  by  the  Perth 
Am  boy  and  Woodbridge  Railroad  Company,  afterwards  merged 
in  and  consolidated  with  the  Central  Railroad  Company  of  New 
Jersey.  Mr.  Kean  held,  as  he  still  does,  the  assignments  for 
the  benefit  of  the  latter  company.  The  bank,  in  1877,  under  a 
foreclosure  against  the  mortgagor  (to  which  neither  the  prior 
mortgagees  nor  the  railroad  company  were  parties),  begun  before 
this  suit  was  commenced,  obtained  title  to  all  the  mortgaged 
premises,  except  the  part  taken  by  the  railroad  company.  On 
the  28th  of  October,  1878,  the  bank  tendered  to  Mr.  Kean  the 
amount  due,  under  the  execution  in^this  suit,  on  his  two  mort- 
gages, with  costs  and  interest,  but  he  refused  to  receive  the 
money.  The  next  day,  it  made  the  same  tender  (with  like  ten- 
der as  to  the  Strong  mortgage)  to  the  sheriflT,  who  held  the  exe- 
cution, and  he  also  refused  to  receive  the  money.  It  has  held 
the  money  ready  ever  since,  to  pay  to  Mr.  Kean,  or  the  sheriff, 
in  extinguishment  of  the  mortgages  held  by  the  former.  The 
petition  asks  that  the  sheriff  may  be  required  to  receive  the 
money  so  tendered  in  satisfaction  of  the  execution,  as  to  those 
mortgages.  The  tender  to  the  sheriff  was  not  accompanied  by 
any  condition  whatever.     The  object  of  the  bank  was  to  pay  off 
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those  claims.  It  was  the  owner  of  the  equity  of  redemption  of  all 
the  land  except  the  part  taken  by  the  railroad  company.  As  such, 
it  clearly  had  a  right  to  pay  off  the  claims  against  the  property 
nnder  the  decree  and  execution.  The  sheriff  appears  to  have  re- 
fused to  receive  the  money  for  the  Kean  mortgages,  because  he  was 
directed  by  those  interested  in  them  not  to  take  it.  It  is  urged, 
on  behalf  of  the  railroad  company,  that  the  bank,  under  the  cir- 
cumstances, had  no  right  of  redemption,  and  that  its  object  in 
paying  the  mortgages  was  to  obtain  subrogation  to  the  rights  of 
Mr.  Kean  and  sell  the  mortgaged  premises  under  the  execution, 
and  so,  seeing  that  the  decree  and  execution  were  erroneous,  ob- 
tain an  unjust  advantage  over  the  railroad  company.  The  decree 
declared  that  because  of  the  foreclosure  sale  before  mentioned, 
the  bank's  mortgages  were  a  lien  only  on  the  part  of  the  prop- 
erty taken  by  the  railroad  company,  and  ordered  that  the  whole 
of  the  premises,  except  that  land,  be  sold  to  pay  the  first  three 
mortgages,  and  if  it  should  not  be  sufficient  for  the  purpose,  that 
the  railroad  land  should  be  sold  to  pay  the  deficiency ;  and  it 
also  ordered  that  the  latter  land  should  be  sold  to  pay  the  bank's 
mor^ges.  The  decree  was  clearly  erroneous,  and  it  has  been 
recently  amended  so  as  to  provide  for  the  sale  of  all  the  land, 
except  the  part  taken  by  the  railroad  company,  to  pay  all  the 
mortgages,  and  then  the  latter  land,  if  necessary,  to  pay  any  de- 
ficiency. Foster  v.  Union  Bank,  7  Slew.  Eq.  4^,  But  the  offer 
of  the  bank  was  to  pay  off  the  Kean  mortgages,  and  the  presi- 
dent of  the  bank,  who  made  the  tender,  sweara  that  the  object 
was  to  cancel  them  and  ^e  the  land  from  the  encumbrance 
thereof.  He  further  testifies  that  about  a  month  previous  to  the 
tender,  the  bank  had,  by  written  contract,  agreed  to  sell  the  part 
of  the  land  to  which  it  had  obtained  title  under  its  foreclosure, 
to  a  person  whom  he  names,  for  $14,000,  and  that  the  object 
was  to  clear  the  property  of  the  mortgages,  with  a  view  to  that 
sale.  In  the  next  place,  if  subrogation  had  been  sought,  the 
decree  would  have  been  just  as  liable  to  correction,  at  the  instance 
of  the  railroad  company,  for  its  protection,  after  such  payment 
as  before.  The  bank  has  held  the  money  ready  to  make  the 
payment  ever  since  the  tender,  and,  by  its  petition,  declares  its 
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readiness  to  pay  it  over,  and  asks  that  the  sheriff  may  be  ordered 
to  receive  it.  That  prayer  will  be  granted,  and  the  sheriff  will 
be  ordered  to  accept,  in  satisfaction  of  the  amount  due  on  the 
Kean  mortgages  under  the  execution,  the  amount  which  was  due 
at  the  time  of  the  tender. 


William  C.  Milleb 


V. 


Ira  M.  Harrison,  administrator  &c. 

On  November  22d,  1875,  an  administrator  gave  the  usual  notice  to  bar  cred- 
itors in  nine  months,  but  the  order  thereon  was  not  taken  until  Maj  29thy 
1877.  The  complainant  and  two  other  creditors  exhibited  their  claims  within 
the  nine  months  specified,  and  all  the  other  creditors,  except  two,  before  the 
order  was  taken.  The  estate  proving  insolvent,  the  administrator,  under  the 
advice  of  the  surrogate  and  also  of  his  counsel,  proceeded,  with  a  view  to 
saving  trouble  and  expense,  to  settle  the  estate  as  if  it  were  solvent,  that  is, 
by  paying  to  each  creditor  his  pro  rata  share  of  the  assets,  and  settled  the 
estate  accordingly.  The  complainant,  on  receiving  his  dividend,  gave  the 
defendant  a  receipt  in  full  for  his  claim  against  the  estate.  Both  the  admin- 
istrator and  the  complainant  were,  at  that  time,  ignorant  that  the  latter  had, 
by  presenting  his  claim  within  the  nine  months,  obtained  a  preference  as  to 
payment  over  some  of  the  other  creditors. — Hddf  that  complainant,  who  did 
not  assert  the  priority  of  his  claim,  allowed  jhe  administrator  to  pay  all  the 
creditors  without  a  protest,  and  accepted  his  own  dividend,  and  voluntarily 
gave  the  administrator  a  receipt  in  full  for  his  claim  against  the  estate,  was 
not,  under  the  circumstances,  entitled  to  relief  in  equity. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proo& 
Mr.  James  0.  Clark^  for  complainant. 
Mr.  J.  W,  Taylor,  for  defendant 
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The  Chancellor. 

The  bill  is  filed  by  a  creditor  of  the  estate  of  John  C.  John- 
soDy  late  of  Newark,  deceased,  against  the  administrator,  to  bring 
into  this  court,  from  the  Essex  orphans  court,  where  they  are 
pending,  the  accounts  of  the  latter  for  settlement  here,  to  the 
end  that  the  complainant  may  be  relieved  from  the  effect  of  a  re- 
ceipt given  by  him  to  the  defendant.  That  instrument,  though 
purporting  to  be  in  full  of  his  claim  against  the  estate,  was  given 
on  the  receipt  of  only  part  of  the  amount  due  on  the  claim. 
The  ground  of  relief  is  that  the  complainant  accepted  the  divi- 
dend in  ignorance,  through  concealment  thereof  from  him  by  the 
defendant  of  his  rights,  which  he  insists  entitled  him  to  payment 
in  full ;  and  he  claims  that  the  defendant  is  therefore  answerable 
to  him  for  the  balance  of  his  debt.  The  claim,  as  proved  June 
19th,  1876,  was  $10,000.  It  was  subsequently  reduced  by  a 
payment  of  $3,300  which  the  complainant  obtained  from  the 
estate  out  of  the  assets  of  the  intestate's  firm  in  New  York. 
The  amount  of  the  dividend  paid  was  on  the  whole  claim,  as 
proved,  and  was  $4,094.40.  The  complainant  complains  that 
the  defendant  concealed  from  him  the  fact  that  the  complainant 
was  (as  he  claims  to  have  been)  entitled,  with  two  other  creditors, 
to  preference  over  the  rest  of  the  creditors  because  they  three 
alone  had  exhibited  their  claims,  under  oath,  within  the  time 
designated  in  the  order  for  limiting  creditors,  which  the  defend- 
ant had  taken  and  published ;  and  that  the  defendant,  ignoring 
and  keeping  silence  as  to  the  advantage  which  the  complainant 
had  thus  obtained,  distributed  the  estate,  which  was  sufficient  to 
pay  the  three  (but  not  all  the  creditors)  in  full,  among  all  the 
creditors,  and  thus  gave  to  those  who  had  not  come  in  within 
the  limited  period  participation  in  the  assets  to  which  they  were 
not  by  law  entitled ;  and,  on  the  other  hand,  paid  to  the  com- 
plainant only  part,  instead  of  the  whole  of  his  claim,  thus 
depriving  him  of  tlie  preference  which  he  insists  he  had  gained 
by  his  diligence.  The  intestate  died  on  November  17th,  1875. 
Administration  was  granted  to  the  defendant  on  the  22d  of  that 
month,  and  an  order  limiting  creditors  to  nine  months  was  taken 
on  that  day.    The  inventory  was  filed  on  August  5th,  1876.    Tht 
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limited  period  expired  on  August  22d,  1876.  A  rule  to  show  cause 
why  the  decedoiit's  land  should  not  be  sold  to  pay  debts  was 
taken  January  2d,  1877,  aud  an  order  to  sell  was  made  in  March 
following.  The  laud  was  sold  and  the  sale  was  confirmed  on  May 
29th,  1877.  On  that  day  the  administrator  made  a  representa- 
tion that  the  estate  was  insolvent,  and  a  decree  barring  the 
creditors  who  had  not  come  in  within  the  nine  months  was  made 
on  the  same  day.  From  that  tim^  until  the  filing  of  the  admin- 
istrator's final  account,  no  proceedings  were  taken  in  the  orphans 
court,  but  the  defendant  distributed  the  estate  among  all  the 
creditors,  paying  them  a  dividend  of  forty  and  ninety-hundredths 
per  cent,  of  their  claims.  He  afterwards  filed  his  final  account 
on  December  30th,  1878.  The  complainant,  who  had  received 
the  dividend  and  given  the  defendant  a  receipt  in  full  for  his 
claim  against  the  estate,  filed  exceptions,  which  were  referred  to 
a  master  in  chancery  on  April  2d,  1879,  and  testimony  was  taken 
thereon,  but  further  proceedings  in  the  orphans  court  were 
stayed  by  the  injunction  of  this  court,  issued  on  the  filing  of  the 
bill.  It  appears  that  in  the  outset,  and  for  perhaps  the  first  six 
months  of  his  administration,  the  defendant  supposed  that  the 
estate  would  prove  sufficient  to  pay  all  the  creditors  in  full,  but 
he  soon  afterwards  found  that  it  was  not  onlv  insolvent,  but 
would  need  care  aud  management  to  make  it  pay  any  consider- 
able dividend.  The  order  to  limit  was  applied  for  and  taken  on 
the  suggestion  of  the  surrogate  that  it  was  a  proper  and  custom- 
ary proceeding,  and  not  in  view  of  supposed  insolvency.  It 
was  obtained  on  the  same  day  on  which  the  letters  of  adminis- 
tration were  granted.  No  order  barring  creditors,  however,  was 
taken  until  May  29th,  1877,  when  the  representation  of  insolv- 
ency was  made.  That  order,  then,  was  not  taken  until  more 
than  nine  months  after  the  expiration  of  the  time  limited  for 
bringing  in  claims.  The  complainant  and  two  other  creditors 
exhibited  their  claims,  under  oath,  within  the  time  designated  in 
the  order  limiting  creditors.  Afterwards,  and  before  the  order 
barring  creditors  was  made,  other  creditors  exhibited  their 
claims,  under  oath,  to  the  amount  of  about  $25,000.  The  claims 
exhibited  within  the  period  designated  in  the  order  limiting 
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creditors,  amounted  to  about  $33,500,  but  they  were  subse- 
quently reduced  to  about  $23,000.  The  amount  realized  from 
the  personal  and  real  estate  appears  to  have  been  about  $37,400. 
In  addition  to  the  debts  which  were  proved,  there  were  others  to 
a  very  large  amount,  believed  to  be  genuine  and  correct,  which 
the  administrator  therefore  allowed.  The  undertaker's  bill  was 
among  these.  The  estate  was  only  sufficient  to  pay  a  dividend 
of  forty  and  ninety-hundredths  per  cent,  upon  all  the  debts. 
After  the  re^yresentation  of  insolvency  had  been  made,  the  sur- 
rogate suggested  to  the  administrator,  with  a  view  to  saving 
trouble  and  expense,  the  propriety  of  settling  the  estate  in  the 
samf  manner  in  which  he  would  if  it  were  solvent ;  that  is,  by 
agreeing  with  the  creditors  as  to  the  amount  of  their  dividend, 
and  paying  it  without  proceedings  in  court  to  establish  it.  The 
administrator,  approving  of  the  suggestion,  and  being  advised 
by  bis  counsel  that  it  was  safe  to  do  so,  acted  upon  it.  After- 
wards, and  in  the  summer  of  1878,  an  impediment  having  been 
thrown  in  the  way  of  the  settlement  of  the  estate  by  an  attach- 
ment or  injunction,  by  which  the  payment  to  the  defendant  of  a 
large  amount  of  money  coming  to  the  estate  out  of  the  decedent's 
business  partnership  in  the  city  of  New  York,  was  stopped,  the 
complainant  called  a  meeting  of  the  creditors  at  the  Pacific  Bank 
in  that  city,  and  some  of  the  creditors  met  there  accordingly.  The 
result  of  the  meeting  was  an  endeavor  to  get  rid  of  the  obstruc- 
tion before  mentioned,  which  was  successful.  The  defendant 
and  complainant  were  both  present  at  the  meeting.  Tlie  former 
stated  there  that  he  could  not  tell  definitely  what  the  estate 
would  pay,  but  that  he  thought  it  would  pay  from  forty  to  fifty 
per  cent.  No  question  was  asked  of  him,  nor  was  anything 
said,  so  far  as  appears,  as  to  the  time  when  the  claims  were  pre- 
sented, and  the  defendant  made  no  representation  or  statement 
on  the  subject.  Indeed,  there  is  no  room  to  doubt  that  he  sup- 
posed that  all  the  bonajide  creditors  were  entitled  to  participate 
ratably  in  the  distribution  of  the  assets,  without  reference  to  the 
time  or  manner  of  exhibiting  their  claims,  and  whether  they 
exhibited  them  or  not,  so  long  as  their  claims  were  known  to  the 
administrator.     After  the  restraint  by  legal  proceedings  in  New 
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York,  before  mentioned,  had  been  removed,  he  proceeded  to  the 
distribution  of  the  assets  among  all  the  creditors,  and  paid  the 
complainant  his  ratable  proportion  (and  more  than  that,  in  view 
of  what  he  had  received  in  New  York)  on  such  division,  part 
of  it,  (2,500,  before,  and  the  residue  at  the  time  of  signing  the 
receipt.  The  receipt,  with  the  check  for  the  residue  of  the  divi- 
dend, was  left  for  convenience,  by  the  defendant,  with  Mr. 
Farrington,  the  decedent's  late  partner,  at  the  office  of  the  firm^ 
in  New  York,  where  the  complainant  lived ;  the  check  to  be 
delivered  on  the  signing  of  the  receipt.  The  complainant  at 
first  refused  to  accept  the  check  and  sign  the  receipt,  on  the 
ground  that  he  thought  that  the  estate  should  have  proved  &ufS- 
cient  to  p^y  the  debts  in  full,  and  he  suspected  that  there  bad 
been  mismanagement  of  the  assets.  Mr.  Farrington  urged  him 
(not,  however,  by  any  means  at  the  instance  of  the  defendant 
in  any  way)  to  accept  the  check  and  sign  the  receipt,  suggesting 
to  him  that  if  it  should  prove  that  there  had  been  any  fraud,  or 
the  estate  ought  to  have  paid  more,  he  could  obtain  relief,  not- 
withstanding the  instrument  acknowledged  the  receipt  of  the 
money  "  in  full  for  his  claim  against  the  estate.'^  The  complain- 
ant then  took  the  check  and  signed  and  delivered  the  receipt 
He  states  the  transaction  as  follows : 

"  Mr.  Farrington  represented  to  me  that  that  was  my  dividend  out  of  the 
estate ;  that  that  was  what  it  could  paj  ;  I  at  first  refused  to  sign  the  receipt, 
because  it  was  a  receipt  in  full,  and  I  thought  the  estate  could  paf  more ; 
Mr.  Farrington  said  if  ]  could  prove  that  the  estate  could  pay  more,  I  would 
not  lose  my  standing  in  court — it  would  not  debar  me  from  coming  into  court; 
he  said  that  the  receipt  in  full  was  not  binding  upon  me  if  the  estate  could 
pay  more,  or  there  was  fraud ;  when  I  signed  the  receipt,  I  did  not  know 
that  I  had  obtained  a  preference  above  the  other  creditors  of  the  estate,  as  I 
have  since  been  advised  by  my  counsel  [that  I  had.]  " 

The  defendant  neither  saw  nor  communicated  personally  with 
the  complainant,  after  he  left  the  check  and  receipt  with  Mr. 
Farrington,  until  after  the  latter  was  signed,  and  in  nowise 
urged  or  induced  him  to  sign  it.  Indeed,  it  appears  that  he 
sought  at  one  time  to  withdraw  the  check,  because  he  was  dis- 
satisfied with  the  action  of  the  complainant  in  obtaining  satis- 
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faction  of  $3,300  of  his  claim,  as  before  mentioned,  oat  of  the 
assets  of  the  estate  in  New  York,  and  it  was  merely  by  per- 
suasion of  FarringtoD,  who  was  anxious  to  have  the  matter 
settled,  that  he  was  induced  to  leave  it.  Though  Farriugton 
urged  tlie  complainant,  as  before  stated,  to  accept  the  check  and 
sign  the  receipt,  it  was  not  by  procurement  of  the  defendant, 
nor  as  his  agent,  nor  in  his  interest.  Farrington  gives  the 
reason  himself.  He  says  that  he  did  it  in  the  interest  of  peace^ 
and  to  end  the  matter. 

The  complainant  seeks  to  set  aside  the  receipt,  to  the  end  that^ 
being  relieved  from  it,  he  may  compel  the  defendant  to  pay 
him  the  balance  of  his  debt.  He  does  not  deny  that  he  accepted 
the  dividend  and  signed  the  receipt  voluntarily,  but  bases  his* 
claim  to  relief  on  the  ground  that  the  defendant,  as  adminis- 
trator, was*  his  trustee,  and  was  therefore  in  equity  bound  ta 
acquaint  him  with  the  fact  that  he  had  obtained  the  preference 
which  he  now  claims.  Not  only  did  the  complainant  volun- 
tarily sign  the  receipt,  but  there,  is  no  charge  of  intentional 
fraud  or  concealment.  Neither  of  the  parties  was  aware  that 
the  complainant  could  claim  such  preference.  The  defendant 
appears  to  have  managed  the  estate  to  the  best  advantage,  having 
even  advanced  large  amounts  of  his  own  funds,  and  incurred 
large  personal  liabilities,  in  his  efforts  to  realize  as  much  as  pos- 
sible for  the  creditors.  He  claims,  aud  it  seems  justly,  that  his 
prudent  and  skillful  management  gained  for  the  estate  over 
130,000.  The  distribution  which  he  made  was  an  equitable 
one.  He  paid  to  each  of  the  bona  fide  creditors  his  just  pro- 
portion of  the  assets,  except  that  the  complainant  received  more 
than  his  share.  One  of  the  creditors  whose  claim  was  not  put 
in  within  the  time  fixed  in  the  order  to  limit,  was  the  estate  of 
Benjamin  B.  Ludlam,  deceased.  It  had  a  claim  of  over  $23,000. 
Mr.  Ludlam  died  in  France,  leaving  two  wills,  but  had  no  rep- 
resentative under  either  of  them  to  exhibit  the  claim  within  the 
period  fixed  in  the  order.  Another  of  the  claims  was  the  under- 
taker's bill  of  $459.50,  which  was  not  proved  at  all,  but  as  to 
which,  it  should  be  added,  the  complainant  waives  all  objection. 
If  the  complainant  indeed  had  obtained  the  advantage  which  he 
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<3laim8;  it  was  a  merely  legal  one,  an  advantage  which  he,  of 
course,  might  have  waived,  and  from  enforcing  which  he  might 
have  been  estopped  in  equity.  If  he  had  that  advantage,  the 
presumption  that  he  knew  it  is  quite  as  strong  as  the  presump- 
tion that  the  defendant  knew  it ;  and  if  he  consented  that  the 
defendant  should  distribute  the  estate  by  an  equitable  division 
among  all  the  bona  fide  creditors,  thus  admitting  others  whose 
claims,  apart  from  the  legal  advantage  which  he  asserts,  were 
as  much  entitled  to  payment  as  his,  to  a  just  participation  in 
the  distribution,  he  would,  of  course,  in  equity,  be  estopped 
from  setting  up  his  legal  claim  after  the  administrator  had 
paid  out  all  the  estate  in  such  distribution.  He  never  made 
even  an  intimation  that  he  had  a  preference  until  after  the  dis- 
tribution had  been  made.  He  had  abundant  opportunity  to 
assert  his  claim,  and  there  was  a  good  reason  why  he  should  have 
done  so.  At  the  meeting  at  the  Pacific  Bank  there  were  present 
the  representative  of  that  bank,  which  subsequently  received  a 
dividend  of  $1,510.63 ;  the  president  and  cashier  of  tlie  Newark 
Bank,  which  afterwards  received  a  dividend  of  $3,039.76,  and 
the  representative  of  the  Ludlam  estate,  to  which  was  paid  a 
dividend  of  $9,438.20,  and  none  of  those  claims  were  exhibited 
within  the  time  designated  in  the  order  to  limit  creditors.  He 
must  have  seen  that  it  was  proposed  to  make  distribution  to  them, 
but  he  made  no  objection,  and  permitted  the  defendant  to  pay  to 
them,  out  of  the  assets,  nearly  $14,000,  as  their  share  of  them, 
without  any  objection  whatever.  The  complainant  testifies  that 
he  did  not  know  he  had  the  advantage  which  he  claims  until 
afterwards,  and  after  the  distribution  had  been  made,  and  not 
then  until  his  counsel  informed  him  of  the  fact.  His  hesitation 
in  signing  the  receipt  was  not  on  account  of  his  supposition  or 
suspicion  that  he  had  a  preference,  but  because  he  thought  the 
estate  ought  to  pay  a  larger  dividend  to  all  the  creditors.  His 
action  in  signing  the  receipt  was  purely  voluntary.  He  relied 
on  no  assurance,  representation  or  statement  of  the  defendant  in 
doing  so.  The  defendant  held  out  no  inducement  whatever  to 
him  to  do  it.  In  the  absence  of  fraud,  and  even  of  knowledge, 
on  the  part  of  the  defendant,  the  complainant  is  not,  under  the 
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circumstances^  entitled  to  relief  against  the  receipt.     Fair  dealing^ 
between   him  and    the  defendant  and  the  other  creditors  over 
whom  he  claims  preference^  required  him  to  assert  or  give  notice 
of  his  claim  when  he  saw  that  the  defendant,  in  ignorance  of  it^ 
proposed  to  pay  a  dividend  to  those  other  creditors.     His  excuse 
for  not  doing  so  is  that  he  did  not  know  that  he  was  entitled  to 
it.    Neither  did  the  defendant.     While  an  administrator  would 
not,  in  the  absence  of  conduct  amounting  to  equitable  estoppel^ 
be  protected  in  ignoring  the  rights  of  a  creditor  who  has  obtained 
a  preference,  he  is,  nevertheless,  in  the  absence  of  fraud,  not 
bound  to  communicate  to  such  creditor  the  fact  that  he  has  ob- 
tained it.     The  administrator  is  generally,  indeed,  presumed  to 
know  and  bound  to  regard  the  fact  of  the  preference,  and  igno- 
rance alone  will  not  excuse  him  for  disregarding  it.    He  will  not^ 
as  before  stated,  be  protected  in  disregarding  it,  though  ignorant 
of  it,  in  fact,  unless  the  circumstances  are  such  that  equity  should 
aid  and  protect  him.    On  the  other  hand,  the  creditor  is  bound  to 
know  for  himself  the  existence  of  his  right  to  preference,  and  if 
he  fails  to  assert  it,  to  the  prejudice  of  the  administrator,  under 
circumstances  which  would  amount  to  equitable  estoppel,  equity 
will  not  aid  him  against  the  administrator.     Where,  as  in  this 
case,  both  parties  were  ignorant  of  the  existence  of  the  right  and 
acted  accordingly,  and  it  would  be  inequitable  to  accord  to  the 
creditor  relief  against  the  administrator,  it  will,  of  course,  be 
denied. 

But,  further,  it  does  not  appear  that  the  complainant  had,  in 
fact,  obtained  the  advantage  which  he  claims.  The  order  to  limit 
creditors  was  taken  on  November  22d,  1875.  The  nine  months 
therein  designated  as  the  time  within  which  claims  were  to  be 
brought  in,  expired  on  August  22d,  1876.  But  no  order  barring 
creditors  was  made  until  the  representation  of  insolvency  was 
made,  which  was  not  till  May  29th,  1877.  All  the  claims  which 
were  put  in  under  oath,  were  so  exhibited  in  the  year  1876,  before 
the  order  barring  creditors  was  niade,  except  that  of  the  estate 
of  Benjamin  B.  Ludlam,  deceased,  which  was  not  put  in  under 
oath  until  1878.  I  regard  it  as  the  law  that,  since  the  revision 
of  the  orphans  court  act  (March  27th,  1874),  notwithstanding 
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the  making  and  publishing  of  an  order  to  limit  creditors  and  the 
expiration  of  the  limited  period,  it  is  not  too  late  to  pat  in  a 
claim,  provided  the  order  barring  creditors  has  not  been  made. 
Ryder  v.  WUson's  Ear.,  12  Vr.  9 ;  Terhune  v.  WhUe,  7  *S^. 
JE^i.  1^8,  Before  the  revision,  the  law  provided  that  the  creditor 
failing  to  exhibit  his  claim  within  the  time  designated  by  the 
rule  to  limit,  should,  after  due  notice  of  the  rule  had  been  given, 
be  barred,  except  as  to  estate  not  inventoried  or  accounted  for. 
Nix.  Dig,  60S.  Proof  of  the  rule  and  notice,  and  failure  to  ex- 
hibit, constituted  a  bar.  Ryan  v.  Flanagan,  9  Vr,  161.  It  also 
provided  that  the  orphans  court  might,  on  proof  that  notice  had 
been  duly  given,  make  a  final  decree  barring  such  creditors  as 
had  not  exhibited  their  claims  within  the  limited  time,  and  that 
such  decree  should  be  conclusive  as  a  bar.  Nix.  Dig.  308.  But 
by  the  revision  it  is  provided  {Rev.  764)  tl^at  after  the  expiration 
of  the  time  limited  in  the  order,  the  orphans  court,  upon  proof 
that  the  notice  has  been  duly  published,  may,  by  final  decree, 
order  that  all  creditors  who  have  not  brought  in  their  claims 
within  the  time  fixed  in  tlie  order,  shall  be  barred  from  any 
action  therefor  against  the  executor  or  administrator ;  and  it  is 
also  provided  that  any  creditor  who  shall  have  neglected  so  to 
bring  in  his  debt,  demand  or  claim  within  the  time  so  limited, 
shall,  by  such  decree,  be  barred  of  his  action  therefor  against  the 
executor  or  administrator,  except  as  to  property  he  may  Qnd 
which  is  not  accounted  for.  The  act  does  not  provide,  as  it  did 
before  revision,  that  the  mere  failure  of  the  creditor  to  put  in  his 
claim  shall  bar  him,  but  that  the  decree  shall  constitute  the  bar. 
The  effect  is  practically  to  extend  the  time  for  exhibiting  claims 
until  the  decree  shall  be  taken.  The  complainant  had  not,  in 
fact,  any  advantage  over  those  creditors  wiio  put  in  their  claims 
prior  to  the  making  of  the  order  barring  creditors.  And  though 
that  order,  by  its  terms,  barred  all  who  did  not  exhibit  their 
claims  within  the  nine  months,  if  the  law  is  as  above  stated,  it 
was  erroneous,  and  should,  by  its  terras,  have  barred  none  ex- 
<!ept  such  as  had  not  put  iu  their  claims  before  it  was  made. 
The  bill  will  be  dismissed,  with  costs. 
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The  CmzENS  Building,  Loan  and  Savings  Association 

OP  Plainfield 


V, 


William  McD.  Coriell  et  al. 

The  managers  of  a  building  and  loan  association  are  not  personally  liable 
for  losses  resulting  from  an  honest  miHtake  in  est! nia ting  the  value  of  stock- 
holders' lands  on  which  they  loaned  money,  nor  for  a  defect  in  the  acknowl- 
edgment of  a  mortgage,  which  rendered  it  worthless.  But  they  are  liable  for 
losses  from  loans  made  on  personal  security  of  the  stockholders,  iu  violation 
of  a  by-law  limiting  the  amount  of  such  loans. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  J,  J.  Bergen  and  Mr.  JET.  if.  OaMon,  for  complainants. 
Mr,  J.  Henry  Stone  and  Mr.  E.  W.  Runyon,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  by  the  Citizens  Building,  Loan  and  Savings 
Association  of  Plainfield,  a  corporation  created  under  the  act  "to 
enoourage  the  establishment  of  mutual  loan  and  building  associa- 
tions/' against  nine  persons  and  the  executors  of  another,  to  estab- 
lish and  enforce  the  liability  of  the  defendants  to  indemnify  the 
complainant  for  alleged  breaches  of  trust  of  the  nine  and  the  de- 
cedent while  acting  as  directors  of  the  complainant  for  the  years 
1874, 1875, 1876  and  1877.  In  1878,  they  resigned  and  ceased 
to  be  directors.  The  specific  charges  of  the  bill  are  that  the 
directors  invested  the  moneys  of  the  association  on  insufficient 
securities  in  eight  instances,  whereby  loss  has  been  sustained  by 
it,  and  that  they  neglected,  in  one  instance,  to  foreclose  a  mort- 
gage when  they  should  have  done  it,  by  which  neglect,  it  is 
alleged,  the  association  has  sustained  a  loss  through  the  deprecia- 
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tion  of  the  property.  Of  the  investments  complained  of,  four 
were  on  loans  to  Israel  D.  Ten  Eyck,  John  Sehorb,  Randolph 
Dunham  and  Fanny  N.  Moore,  respectively,  upon  the  bonds  of 
the  borrowers,  secured  by  mortgage  of  real  property  in  the  city 
of  Plainfield,  and  the  assignmeut  of  stock  of  the  association 
owned  by  them  respectively,  as  collateral  security ;  another  was 
on  loan  to  Patrick  Agney,  upon  his  bond,  secured  by  mortgage 
of  real  property  in  that  city,  and  the  other  three  were  on  loans 
to  Martin  Giles,  David  W.  Rogers  and  W.  L.  Titsworth,  respect- 
ively, upon  bond  and  the  assignment  of  stock  in  the  association, 
and  not  secured  by  jmortgage  of  real  property.  The  first-men- 
tioned four  mortgages  were  in  form  such  as  is  usual  in  such  asso- 
ciations on  loans  to  stockholders,  and  the  Agney  mortgage  was 
of  the  ordinary  sort,  not  payable  as  the  others  were,  in  monthly 
payments,  but  at  a  fixed  time,  with  interest.  The  complaint  in 
regard  to  the  loan  to  Ten  Eyck  is  that,  in  1874,  the  directors 
lent  to  him  $3,800,  on  property  on  which  there  were  already 
three  mortgages,  two  for  $5,000  each  and  one  held  by  the  asso- 
ciation for  $1,000 — $11,000  altogether — although,  as  the  bill 
alleges,  in  1873  they  had  refused  to  lend  $1,000  on  the  property, 
on  the  ground  that  the  security  was  not  satisfactory.  And  the 
complainants  further  complain,  in  regard  to  this  transaction,  that 
in  December,  1877,  the  directors  accepted  a  deed  for  the  property 
to  the  association,  by  which  it  assumed  the  payment  of  all  the 
encumbrances ;  and  the  bill  alleges  that  the  property  will  not, 
at  a  public  sale,  realize  to  the  association  more  than  enough  to 
satisfy  the  encumbrances,  other  than  the  $3,800,  and  that  that 
sum  is  therefore  lost  to  the  association.  As  to  the  loan  to  Schorb, 
the  complaint  is  that,  in  October,  1874,  the  directors  lent  to  him 
$1,600,  and  in  November,  1875,  $1,000,  taking  for  security 
eighth  and  ninth  mortgages  upon  his  property,  on  which  there 
were  already  mortgage  encumbrances  to  the  amount  of  $15,100, 
while  the  property  was  not  then  worth  more  than  $15,000 ;  so 
that  the  association  met  a  loss  in  the  transaction,  allowing  for 
tho  value  of  the  stock  assigned  as  collateral  security,  to  the 
amount  of  over  $1,500.  As  to  the  loan  to  Randolph  Dunham, 
the  bill  states  that  the  directors,  in  1874,  canceled  a  first  mort- 
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gage  of  $2,000^  which  the  association  held  on  his  property, 
accepting^  in  lieu  thereof,  a  fourth  mortgage  for  the  same  sum, 
on  other  property  of  his,  already  encumbered  for  $8,000,  whereby 
the  association,  allowing  for  the  value  of  stock  held  as  collateral 
security,  lost  about  $1,300;  and  it  further  states  that,  at  the 
time  of  the  exchange,  Dunham  was  seven  months  in  arrears  in 
his  payments  of  installments  on  his  stock.  The  complaint  with 
reference  to  the  loan  to  Fanny  N.Moore  is,  that  the  directors 
lent  $5,000  to  her,  on  second  mortgage  of  her  property,  already 
encumbered  to  the  amount  of  $2,500;  that  she  was  then  in 
arrears  in  her  payments  on  her  stock  ;  that  the  property  was  not 
worth  over  $S,000  and  that  the  first  mortgage  has  been  fore- 
closed and  the  property  sold,  and  the  association  has  lost  about 
$3,000  of  the  loan.  As  to  the  loan  to  Agney,  it  is  alleged  that 
it  was  made  in  1876,  and  was  of  the  sum  of  $250,  and  on  second 
mortgage  of  his  property,  on  which  the  association  had  already 
a  mortgage  of  $1,000;  that  through  the  neglect  of  the  directors 
in  seeing  to  it  that  there  were  no  encumbrances  by  way  of 
mechanics'  lien,  on  the  property,  wheu  the  $1,000  loan  was 
made,  the  loan  of  $250  was  rendered  necessary  to  pay  a  claim 
for  which  such  a  lien  existed,  and  that  the  property  is  not  worth 
more  than  the  amount  of  the  first  mortgage,  and  therefore  the 
association  will  lose  $250  by  the  transaction.  The  bill  states 
that  the  loan  to  Giles,  who  was  one  of  the  directors,  was  $600, 
and  was  made  in  1874,  on  his  personal  bond,  with  no  mortgage 
security ;  that  he  was  then  in  arrears  upon  his  stock,  and  that 
the  $600  are  lost.  It  states  that  the  loan  to  Rogers,  which  was 
of  $1,000,  and  made  in  1874,  was  made  on  the  like  security 
(but  it  is  not  alleged  that  he  was  then  in  arrears  on  his  stock), 
and  that  the  association  has  lost  $425  on  that  loan.  As  to  the 
loan  to  Titsworth,  which  was  of  $600,  and  made  in  187^  the 
complaint  is  that  it  was  made  on  like  security,  and  that  he  was 
then  indebted  to  the  association  in  $800,  for  whioh  it  hdd  only 
such  security,  and  it  is  alleged  that  the  association  has  lost  about 
$930  on  those  two  loans.  The  bill  also  charges  upon  the  defendants 
neglect  in  not  proceeding  by  foreclosure,  in  1875,  to  collect  the 
money  due  from  Richard  H.  Hall  on  his  mortgage  for  $1,000, 
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to  the  association,  on  his  property  at  White  House,  whereby  the 
association  has  suflTered  loss  to  the  amount  of  $508,  in  the  depre- 
ciation of  the  property.  The  foregoing  are  all  the  specific 
charges  of  the  bill.  It  waives  answer  on  oath.  The  answer 
fully  sets  forth  the  transactions  complained  of,  with  a  denial  of 
all  culpability  on  the  part  of  the  directors. 

According  to  the  evidence,  the  facts  in  regard  to  the  loans  id 
question  are,  briefly,  as  follows  : 

Upon  the  Ten  Eyck  property  there  were  prior  encumbrances 
to  the  amount  of  $10,000.  The  loan  of  the  association  was 
$3)800.  The  property  was  valued  by  the  security  committee  of 
the  board,  at  the  time  of  making  the  loan  (in  1876),  at  $17,500, 
and  the  cash  value  of  the  stock  which  was  assigned  as  collateral, 
was,  according  to  the  testimony  on  the  part  of  the  defendants, 
$2  J39.46 ;  according  to  the  testimony  of  the  other  side, 
$2,665.07.  So  that  there  was  a  margin  of  security  in  the  whole 
of  about  $10,000  over  the  prior  encumbrances  on  the  property, 
to  secure  the  payment  of  the  loan  of  $3,800  made  by  the  associ- 
ation. In  support  of  the  valuation  is  the  fact  that  the  property 
cost  Ten  Eyck  $23,150.  He  bought  it  in  1872  or  1873,  and 
gave  $15,150  for  it,  and  he  afterwards  put  improvements  on  it 
which  cost  him  over  $8,000.  Its  rental  value  in  1875,  when 
the  loan  in  question  was  made,  was  from  $2,100  to  $2,150.  Part 
of  the  premises  was  rented  at  $1,500,  and  the  rest  was  occupied 
by  Ten  Eyck  himself,  who  swears  that  the  rental  value  of  the 
part  he  occupied  was  from  $600  to  $650.  Many  witnesses  syieak 
of  the  value  of  the  property.  Four  of  them  are  disinterested. 
Of  those  four,  Mr.  Bacon,  a  real  estate  dealer,  estimates  it  at  from 
$21,000  to  $23,000.  Mr.  Cook,  who  sold  the  property  to  Ten 
Eyck,  values  it  at  from  $16,000  to  $17,000,  and  Mr.  Vander- 
beek  at  about  $16,000.  The  valuation  of  the  committee  was,  it 
will  be  remembered,  $17,500.  It  should  be  stated  that  the  fact 
that  tlie  loans  were  made  on  shares  of  stock  held  by  the  borrower, 
on  which  he  was  required  to  pay  monthly  installments  applicable 
to  the  reduction  of  the  principal  of  the  loan  as  well  as  the  pay- 
ment of  the  interest,  so  that  the  loan  was,  in  fact,  if  the  install- 
ments were  paid,  reduced  monthly  by  repayment  of  part  of  it, 
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entered  into  the  oonsideration  of  the  security  cominittee  and  the 
board  in  determining  upon  the  sufficiency  of  the  security,  not 
only  in  this  but  in  all  cases  of  like  loans.  The  allegation  in  the 
bill  that  in  1873  tlie  board  had  refused  to  lend  Ten  Eyck  $1,000 
on  the  security  of  the  property,  is  not  supported.  A  loan  of  that 
amount  was  awarded  to  him  in  1 873,  which  was  not  made,  indeed, 
but  it  was  not  because  the  board  deemed  his  property  insufficient 
security,  but  because  he  did  not  then  own  the  requisite  stock  to 
entitle  him  to  the  loan.  He  was  adjudicated  a  bankrupt  in  1877, 
and  the  board,  of  which  the  directors  whom  it  is  sought  by  this 
suit  to  inculpate  were  members,' bought  the  property  of  his 
assignee  for  $50,  subject  to  the  encumbrances,  which  were  those 
before  mentioned,  but  no  others,  which  the  association  assumed. 
The  projierty  is  still  held  by  the  association.  Whether  there 
will  \)e  a  loss  upon  it,  it  is  impossible  to  say  positively. 

The  loan  to  Schorb  was  of  $2,600,  on  twenty  shares  of  stock. 
Tlie  security  committee  valued  the  property  at  $20,000.  The 
cash  value  of  the  stock  was  $1,328.30.  The  prior  encumbrances 
were  $14,100,  leaving  a  margin  of  security  in  the  property 
itself  of  $5,900  for  the  loan  in  question  ;  to  which  is  to  be  added 
the  value  of  the  stock,  $1,328.30;  altogether,  $7,228.20.  The 
bill  states,  however,  that  the  property  was  not  worth  over  $16,- 
000.  Schorb  swears  it  cost  him,  with  the  improvements,  $21,- 
000;  that  he  bought  part  of  the  land  in  1868  and  the  rest  in 
1872,  and  built  upon  the  property  in  1874.  Mr.  Bacon  says 
the  property  was  worth  from  $19,000  to  $20,000  in  1875.  The 
loan  was  made  in  1874.  Of  the  prior  encumbrances  none  were 
on  the  whole  property.  The  property  had  a  frontage  of  sixteen 
feet  and  six  inches.  $2,500  of  the  encumbrances  were  on  ten 
feet  of  it  alone ;  $6,500  on  an  adjoining  strip  of  sixteen  feet  of 
it  alone ;  $600  on  another  strip  of  six  feet  front  alone,  and  $4,- 
500  covered  both  of  the  two  strip  of  ten  and  sixteen  feet.  One 
of  the  mortgages  taken  by  the  association  was  on  those  two  strips, 
and  the  other  was  on  the  whole  property.  The  strip  of  ten  feet 
has  been  sold  under  foreclosure,  and  nothing  was  realized  to  the 
association ;  but  the  defendants  insist  that  the  complainants  did 
not  properly  guard  the  interests  of  the  association  at  the  sale. 
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Schorb,  it  should  be  stated,  paid  up  his  dues  on  his  stock  until 
November,  1877. 

The  exchange  of  mortgages  made  at  the  request  of  Randolph 
Dunham,  was  of  a  second  mortgage  of  $2,000  (not  the  first  mort> 
gage,  as  stated  in  the  bill,  there  being  a  prior  one  of  $3,000), 
upon  properly  of  his,  for  a  mortgage  apparently  fourth,  but,  as 
the  defendants  say,  actually  the  third,  on  another  property  of  his. 
The  prior  mortgages  on  the  latter  pro{>erty  were  one  of  $1,000, 
one  of  $5,000,  and  another  of  $2,000— $8,000  altogether.  The 
last-mentioned  mortgage  was  held  by  Isaac  Clawson,  Dunham's 
father-in-law,  who,  the  defendants  say,  agreed  with  the  associa- 
tion, when  the  exchange  was  made,  that  its  mortgage  should  have 
precedence  over  his.  If-so,  the  prior  encumbrances  were,  in  fact, 
only  $6,000.  The  association  liad,  as  collateral  security,  twenty 
shares  of  stock,  worth  then  $1,110.17,  and  the  property  was  valued 
by  the  security  committee  at  $12,000;  so  that  at  that  valuation 
there  was  security  to  the  amount  of  over  $7,000  for  the  loan  of 
$2,000.  Mr.  Bacon  says  that  the  property  was  worth  from  $11,- 
000  to  $12,000  in  1876.  The  constitution  expressly  gave  the 
directors  power  to  make  substitutions.  A  foreclosure  of  the 
mortgage  for  $6,000  (the  second  mortgage),  under  proceedings 
begun  after  June,  1878,  has  taken  place,  and  the  property  was 
bought  at  the  8:ile  for  $3,000  by  the  second  mortgagee,  who  has 
sold  it  since  for  $8,300.  The  Clawson  mortgage  was  not  put  in 
under  the  foreclosure  proceedings.  The  defendants  insist  that 
the  interest  of  the  complainant,  under  the  foreclosure,  was  sacri- 
ficed by  the  neglect  of  the  board,  for  the  time  being,  to  attend 
the  sale  and  buy  in  or  bid  on  the  property.  Dunham  paid  up 
all  arrears  when  the  exchange  was  made. 

The  loan  to  Fanny  N.  Moore  was  of  $5,000,  and  was  made 
upon  property  valued  by  the  security  committee  at  $7,000,  with 
twenty  shares  of  stock  as  collateral  security.  There  was  a  prior 
mortgage  of  $2,400  on  the  property.  Her  stock  was  then  worth 
$2,634.60.  So  that,  at  a  valuation  of  $7,000  for  the  property, 
there  was  a  margin  of  security  of  about  $7,000,  including  the 
value  of  the  stock,  over  the  amount  of  the  first  mortgage. 
The  borrower  was  not    in  arrears  when   the   loan  was  made. 
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Mr.  Bacon  says  the  property  was  worth  in  1875  (the  loan 
was  made  in  1874)  from  $7,000  to  $8,000.  It  has  been 
sold  under  foreclosure  and  nothing  was  realized  for  the  asso- 
ciation, but  the  defendants  insist  that  if  there  is  a  loss  it  is 
because  the  property  was  not  bougiit  in  for  the  association,  or 
because  of  depreciation  in  value  for  which  they  are  not  respon- 
sible. 

The  loan  of  $250  to  Agney  was  made  to  enable  him  to  pay  a 
claim  for  lumber  furnished  him  for  building  the  extension  to 
the  house  on  his  property  on  which  the  complainants  already 
had  a  mortgage  of  $1,000.  For  the  claim  a  mechanics'  lien 
could  have  been  established.  The  property  was  valued  by  the 
security  committee  at  $1,200,  and  the  cash  value  of  his  stock 
was  then  $504.65,  altogether  $1,704.65,  while  the  two  mort- 
gages (there  was  no  prior  encumbrance)  amounted  to  but  $1,260. 
The  property  has  not  been  sold,  and  the  defendants  deny  that 
there  need  be  any  loss  on  it.  Agney  continued  to  pay  his  dues 
on  his  stock  until  after  June,  1878. 

The  Hall  mortgage,  in  respect  to  which  neglect  in  not  fore- 
closing in  1875  is  charged,  was  taken  in  1870.  There  is  no 
suggestion  of  culpability  or  liability  for  the  investment.  The 
mortgage  in  1875  was  placed  iu  the  hands  of  the  solicitor  for 
foreclosure,  and  would  have  been  proceeded  upon  but  for  the 
fact  that  Hall  induced  the  board  to  refrain  on  his  promise  to 
resume  payment  of  his  dues,  which  promise  he  kept  and  paid 
them  up  to  October,  1877,  when  proceedings  for  foreclosure 
were  taken,  which  were  stopped  subsequently  and  after  June, 
1878 

The  loans  to  Giies,  Rogers  and  Tits  worth  on  personal  bonds 
and  assignments  of  stock  as  collateral  security,  were  made  when 
the  borrowers  were  iu  good  financial  standing  and  were  not  in 
arrears  with  the  association.  The  loan  to  Giles  was  of  $600,  and 
was  made  in  November,  1874.  His  stock  was  worth  $326.02  at 
that  time,  and  he  continued  to  pay  his  dues  up  to  October  20th, 
1875,  but  paid  nothing  afterwards.  His  stock  was  then  worth 
$376.79.  He  subsequently  became  insolvent.  The  loan  to 
Rogers  was  made  under  like  circumstances  and  on  like  security. 
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It  was  of  $1,000,  and  was  made  in  April,  1874,  on  his  bond 
and  five  shares  of  stock,  worth  then  $676.70.  He  was  not  in 
arrears,  and  continued  to  pay  his  dues  till  June,  1876.  The 
loans  to  Tits  worth  were  two,  one  in  1874  for  $800,  and  the 
other  iu  1876  for  $600,  and  were  made  on  his  bond  with  Joseph 
D.  Spicer  as  surety,  and  ten  shares  of  stock,  worth  in  1876  $744, 
as  collateral.  The  defendants  say  that  Spicer  was  solvent  until 
long  after  June,  1878,  and  that  if  there  be  a  loss  it  is  not  charge- 
able to  them. 

As  before  stated,  the  bill  contains  no  charges  of  miscoiduct 
in  any  matter  except  in  making  the  investments  specified 
and  in  neglecting  to  foreclose  the  Hall  mortgage  in  1875. 
Other  charges  of  irregularities,  loose  methods  &c.  were  made 
on  the  hearing,  and  the  evidence,  which  is  quite  voluminous,  is 
directed  to  them  as  well  as  to  those  mentioned  in  the  bill,  bat 
they  are  not  within  the  issue  and  must  be  left  wholly  out  of  con- 
sideration. The  bill  contains  no  imputation  of  intentional  fraud, 
but  its  charges  are  of  mismanagement,  and,  in  the  making  of 
the  loans,  violation  of  the  constitution  and  by-laws.  There  is 
no  ground,  either  in  the  bill  or  in  the  evidence,  for  any  charge 
of  corrupt  conduct  or  willful  wrong.  To  consider  the  charges, 
and,  first,  as  to  the  loans  made  on  the  security  of  real  estate :  the 
constitution  of  the  association  provides  that  whenever  a  stock- 
holder shall  be  declared  to  be  entitled  to  a  loan  or  loans,  he  or 
she  shall  either  pay,  or  allow  to  be  deducted,  the  premium  offered 
therefor,  and,  before  receiving  the  loan,  shall  secure  the  pay- 
ment thereof  to  tlie  association,  by  a  bond  and  mortgage,  for  the 
full  amount  of  the  sum  loaned,  and  by  the  assignment  of  the 
policy  of  insurance,  if  required ;  and  that  for  every  loan  of  $200 
made  to  a  stockholder,  at  least  one  share  of  stock  shall  be  as- 
signed to  the  association  as  collateral  security.  It  will  be  ob- 
served that  it  does  not  provide  that  the  security  shall  be  by  first 
mortgage ;  and,  indeed,  when  the  character^  objects  and  methods 
of  such  associations  are  considered,  such  a  provision  would,  un- 
doubtedly, lead  to  serious  embarrassment  in  their  operations.  It 
is  intended  that  their  borrowers  shall  be  their  stockholders.  The 
borrowing  stockholder  is  bound  to  repay  (and,  theoretically,  will 
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do  so)  the  loan,  in  monthly  installments,  applicable  to  the  pay- 
ment of  principal  as  well  as  interest,  thus  reducing  the  loan  at 
every  monthly  payment.  The  law,  too,  permits  him  to  contract, 
by  valid,  lawful,  and  therefore  enforceable,  agreement,  to  pay 
a  large  premium  for  bis  loan.  This  fact  is  not  consistent  with 
a  requirement  that  the  security  shall  be  of  the  high  character 
which  is  demanded  for  loans  on  which  no  premium  is  paid.  In 
thin  association,  the  average  of  the  premiums  paid  for  loans,  in 
1868,  was  twenty- one  and  four-fifths  percent.;  in  1869,  twenty- 
two  per  cent.;  in  1870,  eighteen  and  two-thirds  percent.;  in 
1871, sixteen  and  one-eighth  per  cent.;  and  in  1872,  fifteen  and 
one-half  per  cent.  At  a  meeting  in  1874,  there  were  nine  loans 
sold.  Three  of  them  brought  twenty-four  per  cent,  premium  ; 
two,  twenty-five ;  one,  twenty-three,  and  three,  twenty-one  and 
one-half.  It  appears  that  over  two-thirds  of  the  stockholders 
of  this  association  were  borrowers.  Again :  a  requirement  that 
all  investments  should  be  on  first  mortgage  would  probably 
frustrate,  to  a  very  great  extent,  one  of  the  chief  purposes  of  the 
association — to  aid  persons  of  small  means  to  obtain  homes  for 
themselves,  by  payment  of  the  price  in  small  installments,  ex- 
tending over  a  considerable  period  of  time.  The  directors,  un- 
doubtedly, supposed  that  they  were  under  no  obligation  to  take 
only  first  mortgage  security.  Mr.  Pope  testifies  that  the  practice 
of  loaning  on  real  estate,  on  which  there  were  already  encum- 
brances, commenced  in  February,  1 868 ;  that  the  first  mortgage 
ever  taken  by  the  association  was  a  second  mortgage.  But  he 
swears,  also,  that  only  about  one-quarter  of  the  mortgages  taken 
were  not  first  mortgages.  He  also  says  that  when  money  was 
lent  to  one  who  was  not  a  stockholder,  it  was  almost  invariably 
on  first  mortgage.  To  hold  directors  personally  responsible, 
under  such  circumstances,  because  they  have  taken  poor  mort- 
gage security,  though  without  intending  to  do  so,  but  believing 
it  was  good,  would  be  unreasonable.  And  here  it  may  be  re- 
marked that  the  complainant  alleges,  in  its  bill,  that  the  persons 
to  whom  the  loans  were  made  were  in  arrears,  and  the  constitu- 
tion prohibits  loans  to  such  persons.  According  to  the  evidence, 
they  were  not  in  arrears.     If,  when  the  loan  was  awarded,  they 
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were  in  arrears^  but  paid  the  arreai*s  out  of  the  loan,  in  the  absence 
of  bad  faith,  they  would  be  regarded  as  not  in  arrears  when  the 
loan  was  made.  These  directors  served  without  pay.  They  were 
selected  by  their  fellow  stockholders  to  manage  gratuitously  the 
affairs  of  the  association  in  which  they  and  the  other  stockholders 
were  jointly  interested.  To  apply  to  them  the  strict  rules  which 
are  applicable  to  trustees  who  assume  tlie  discharge  of  the  dutie:; 
of  private  trusts,  would  be  unjust.  lu  the  absence  of  fraud, ami 
where  they  have  neither  derived,  nor  expected  to  derive,  any 
piofit,  benefit  or  advantage  from  their  management  which  was 
not  common  to  the  other  stockholders ;  when  they  have  acted 
fairly,  and  have  not  been  guilty  of  gross  neglect  or  gross  inatten- 
tion, they  should  not  be  held  liable.  The  rule  applicable  to 
mandatories  is  sufficiently  stringent  for  such  cases,  and  is  a 
reasonable  one.  They  should  be  held  liable  only  in  case  of 
fraud,  gross  negligence  or  misuser.  Overend  &  Gumey  Co.  v. 
Gibb,  L.  R,  {5  H,  of  L.)  Jt.80.  It  was  so  held  in  Spering^s  Ap- 
peal, 71  Pa.  St.  1.  That  was  a  case  similar  to  this,  and 
involving  the  same  question  of  liability.  It  was  there  said  that, 
while  directors  are  personally  responsible  to  the  stockholders  for 
any  losses  resulting  from  fraud,  embezzlement  or  willful  mis- 
conduct, or  breach  of  trust,  for  their  own  benefit,  and  not  for 
the  benefit  of  the  stockholders,  for  gross  inattention  and  negli- 
gence, by  which  such  fraud  or  misconduct  has  been  perpetrated 
by  agents,  officers  or  co-directors,  yet  they  are  not  liable  for 
mistakes  of  judgment,  even  though  they  may  be  so  gross  as  to 
appear  absurd  and  ridiculous,  provided  they  are  honest,  and  are 
fairly  within  the  scope  of  the  powers  and  discretion  confided  to 
the  managing  body.  In  Hodges  v.  New  England  Screw  Com- 
pany,  1  R.  I.  812,  the  court  said  that  if  the  mistake  (referring 
to  the  violation  of  the  charter)  be  such  as  the  directors  might 
well  make,  notwithstanding  the  exercise  of  proper  care,  and  if 
they  acted  in  good  faith  and  for  the  benefit  of  the  company, 
they  ought  not  to  be  held  personally  liable.  In  the  case  in 
hand,  in  the  mortgage  investments  under  consideration,  there 
was  no  dishonesty  of  purpose,  nor  any  gross  neglect,  nor  gross 
want  of  attention.     As  before  remarked,  there  is  no  imputation 
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of  fraud,  nor  any  ground  for  such  imputation,  in  any  of  the 
transactions.  On  the  other  hand,  the  directors  appear  to  have 
acted  with  entire  honesty.  They  were  themselves  owners  of  a 
considerable  amount  of  the  stock.  There  were  two  series  of  it. 
When  they  resigned,  in  1878,  they  owned  about  one-seventh  of 
the  wh(»le.  Tliere  was  no  concealment  of  their  transactions. 
There  was  a  meeting  of  stockholders  every  month.  In  esti- 
mating the  value  of  property  which  was  proposed  as  security, 
they  acted  with  reasonable  care.  They  had  a  security  committee 
of  three  of  their  number,  all  builders,  and  all  well  acquainted 
with  the  values  of  property — men  chosen  for  their  fitness  for  the 
work,  and  who  seem  to  have  discharged  their  duty  witli  fidelity. 
The  compensation  of  the  members  of  that  committee  was  not 
.such  as  to  a£Pect  their  judgment  in  favor  of  the  borrower.  It 
was  limited  to  one  dollar  for  each  member  of  the  committee  and 
his  expenses,  in  each  case  to  be  paid  by  the  borrower.  The 
directors  appear,  to  have  given  due  attention  to  the  business  of 
the  association.  In  this  connection,  the  charge  of  neglect,  in 
reference  to  the  Hall  mortgage,  may  properly  be  disposed  of. 
The  neglect  charged  is  in  not  proceeding  to  foreclose  that  mort- 
gage in  1875.  They  delivered  the  mortgage  to  the  solicitor  for 
foreclosure,  but,  on  Hall's  agreeing  to  pay  his  dues  (a  promise 
which  he  kept  for  some  time  thereafter),  they-  refrained  from 
proceeding.  In  February,  1878,  he  paid  his  dues  in  full,  up  to 
October,  1877,  but  from  that  time  he  made  no  further  payments. 
The  constitution  provided  that  if  the  interest  on  a  loan  was  suf- 
fered to  remain  unpaid  more  than  six  months,  the  directors 
might  compel  payment  of  principal  and  interest  by  ordinary 
proceedings  on  the  bond  and  mortgage,  acconliug  to  law.  After 
the  lapse  of  six  months  from  October,  1877,  the  directors  began 
foreclosure  proceedings  on  Hall's  mortgage,  which  were  in 
progress  when  they  resigned,  in  June,  1878.  These  proceedings 
were  not  continued,  for  the  reason,  it  is  alleged,  that  the  mort- 
gage proved  to  be  materially  defective,  for  want  of  acknowledg- 
ment by  Hall's  wife,  in  whom  it  is  said  the  title  of  the  property 
was.  But  the  charge  of  neglect,  in  res|)ect  to  the  acknowledg- 
ment of  the  mortgage,  is  not  made  in  the  bill,  and,  if  it  had 
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been,  blame  for  the  defect  would  not  be  imputable  to  the 
directors.  They  properly  relied  on  the  knowledge  and  attention 
of  the  solicitor  for  the  legality  of  the  mortgages.  If  he  was 
derelict  in  his  duty  in  that  matter,  and  they  were  ignorant  of  it, 
they  are  not  chargeable.  It  appears,  however,  by  the  minutes 
of  the  board,  under  date  of  October  8th,  1878,  that  the  discon- 
tinuance was  ordered  on  the  ground  that  there  was  ^'  no  equity 
in  the  property  "  to  warrant  the  suit.  The  Agney  mortgage  of 
$250  may  be  further  noticed  in  this  connection.  That  was  a 
mortgage  of  the  ordinary  kind,  and  the  money  was  lent  to 
protect  the  $1,000  mortgage  to  the  association  then  on  the  prop- 
erty. It  is  enough  to  say  that,  if  the  property  is  insufficient 
security,  and  the  necessity  for  this  loan  arose  from  n^lect,  it 
was  the  neglect,  not  of  the  directors,  but  of  the  solicitor. 

It  is  urged,  however,  that  as  to  the  loans  to  Giles,  Rogers 
and  Tits  worth,  on  the  security  of  bonds  alone,  with  pledge  of 
stock,  the  directors  are  without  excuse;  titat,  in  making  them, 
they  acted  ultra  vires;  that  such  security  for  loans  was  forbidden 
by  the  constituticm.  The  constitution  provides  that  loans  to 
stockholders  shall  be  secured  by  bond  and  mortgage  (pre- 
sumably of  real  property),  and  provision  is  made  for  loans  to 
persons  not  stockholders  of  funds  lying  unproductive  on  "  un- 
doubted security"  (without  specifying  the  character  of  the 
security)  for  a  period  not  exceeding  three  months.  The  loans 
complained  of  were  made  to  stockholders.  It  is  proved,  how- 
ever, that  loans  on  such  personal  security,  with  pledge  of  stock, 
were  made  from  the  very  beginning  of  the  association  in  1868. 
Mr.  Pope,  who  was  treasurer  for  ten  years,  up  to  1878,  testifies 
that  it  was  the  constant  practice,  commencing  with  the  months 
of  March,  April  and  May,  1868,  and  continued  down  to  1878; 
that  the  custom  was  known  by  all  members,  and  was  no  secret; 
that  a  majority  of  the  meml)ers  either  borrowed  on  personal 
security,  or  knew  that  it  was  done ;  and  that  while  those  whose 
conduct  is  called  in  question  in  this  suit  were  in  office,  such 
loans  were  made  to  the  amount  of  about  $75,000,  and  nothing 
was  lost  on  them  while  they  were  in  office.  The  president  of 
the  board  elected  in  1878  (by  the  direction  of  which  board  this 


r 


7  Stew.]  OCTOBER  TERM,  1881.  395 


Citizens  Building  Association  v.  Coriell. 


suit  was  brought),  Mr.  Harris,  borrowed  on  such  security  in 
1869,  and  Mr.  Appleton,  its  secretary,  borrowed  on  such  security 
in  1871  and  1873.  That  such  loans  were  not  regarded  as 
unlawful,  appears  from  the  testimony  of  Mr.  Coward,  the  solicitor 
of  the  association.  When  asked  whether  he,  as  solicitor,  advised 
the  taking  of  personal  bonds  as  security  for  loans  beyond  the 
value  of  the  borrower's  stock,  he  answers  that  he  does  not  know 
that  he  advised  it,  but  that  he  considered  the  propriety  of  it 
with  the  others.  He  was  a  director.  He  further  says  that  he, 
himself,  got  a  loan  of  ](1,000  on  such  security.  It  would  seem^ 
from  Mr.  Appleton's  testimony,  that  such  loans  are  still  made, 
and  are  supposed  to  be  legitimate,  if  not  beyond  the  value  of  the 
stock  pledged  for  payment.  To  tlie  question  whether  the  board 
of  directors  have,  since  June,  1878,  made  any  loans  to  members 
on  personal  bonds  without  taking  a  mortgage  as  security,  he 
answers : 

''  Only  such  as  are  provided  for  in  the  by-laws,  where  the  stock  assigned 
as  collateral  exceeds  in  value  the  loan  made;  I  mean  the  withdrawal 
value." 

On  the  18th  of  December,  1878,  as  appears  by  the  minutes, 
it  was  ordered  by  the  new  board  that^  for  loans  made  on  the 
stock,  as  collateral  security,  the  treasurer  should  require,  as  secu- 
rity, a  bond  with  the  transfer  of  such  number  of  shares  of  stock 
as,  at  the  withdrawal  value,  should  equal  the  face  of  the  loan. 
It  seems,  then,  that  lending  money  to  members  on  personal  bond 
and  pledge  of  stock,  though  it  is  in  contravention  of  the  consti- 
tution, has  never  been,  and  is  not  yet,  regarded  as  tUtra  vires, 
but  as  an  entirely  legitimate  transaction.  As  to  the  care  taken 
in  making  them,  up  to  1878,  Mr.  Pope  says  that  when  they 
were  made,  the  amount  of  other  property  besides  stock  which 
the  borrower  was  possessed  of,  and  his  financial  standing,  gen- 
erally, were  taken  into  consideration,  and  that  oftentimes  (and 
such  appears  to  have  been  the  case  in  regard  to  the  loans  to 
Titsworth)  another  name  on  the  bond  would  be  required,  and 
when  a  loan  was  made,  on  such  security,  to  a  member  of  the 
board,  the  terms  were  fixed  by  the  lenders.  The  lending,  on  such 
security,  appears  to  have  been  begun  when  the  association  started^ 
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and  it  was  reoommeDded  by  Mr.  Webster,  the  first  president, 
who  said  he  had  found  it  to  work  well  in  another  association  of 
which  he  had  been  the  head,  and  which  had  been  suooessful. 
Mr.  Pope  says  that  most  of  the  board  of  1880  (there  were  twelve 
in  it)  borrowed  money  of  the  association  in  that  way,  and  it  is 
not  denied.  Mr.  Bachman,  one  of  the  board,  who  was  a  witness 
for  the  complainant,  says  that  he  has  done  so.  Mr.  Pope  farther 
says,  and  it  is  not  denied,  that  no  objection  or  protest  was  ever 
made  to  or  against  the  practice.  It  seems,  indeed,  to  have  been 
fully  acquiesced  in.  Mr.  Pope  further  says  that  up  to  the  time 
when  those  whose  conduct  is  under  scrutiny  ceased  to  be  direc- 
tors, the  whole  number  of  stockholders  was  between  three  hun- 
dred and  seventy-five  and  four  huddred,  and  of  those,  about  one 
hundred  and  twenty-five  (or  about  one-third  of  the  whole  num- 
ber) borrowed  money  in  that  way.  But  it  appears,  by  the  min- 
utes, that  on  the  7th  of  March,  1870,  a  by-law  was  adopted,  to 
the  effect  that  loans  made  on  the  stock  of  the  association  shoold 
not  exceed  the  amount  paid  in  on  the  stock,  and  interest  thereon 
at  six  per  cent,  per  annum.  It  is  quite  clear  that  the  defendants 
ought  not  to  be  held  liable  merely  on  the  ground  that  in  lend- 
ing the  money  of  the  association  on  bonds  and  its  stock,  they 
were  acting  in  violation  of  the  constitution,  and  so  exceeded 
their  powers,  provided  they  had  observed  the  provisions  of  the 
by-laws  on  that  head.  The  by-law  itself  is-  in  violation  of  the 
constitution ;  but  the  practice,  the  by-law,  the  acquiescence,  and 
also  what  was  equivalent  to  the  advice  of  counsel,  would,  under 
the  circumstances,  have  excused  them  from  the  consequences  of 
their  mistake  as  to  their  powers.  But  the  by-law  of  1870  was 
in  force  when  the  loans  to  Giles,  Rogers  and  Titsworth  were 
made,  and  those  loans  were  all  made  in  contravention  of  it. 
Giles  borrowed  the  money  in  November,  1874.  He  paid  his 
dues  up  to  October  of  the  year  following,  and  then  ceased,  be- 
cause, as  he  says,  he  "  got  tired  of  paying."  He  afterwards  says, 
however,  that  he  ceased  paying  by  reason  of  his  financial  embar- 
rassment. He  was  a  director,  and  it  does  not  appear  that  any 
step  was  taken,  from  the  time  when  he  ceased  paying  to  June, 
1878,  to  compel  him  to  pay.     He  says  his  embarrassments  be- 
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gan  in  the  fall  of  1875.  He  says  he  thought  he  was  worth 
from  $8,000  to  $10,000  when  he  borrowed  the  money,  but  that 
since  then  he  has  been  unfortunate  in  business.  There  is  not 
only  no  evidence  that  the  money  due  from  him  could  have  been 
collected  since  June,  1878,  but  the  proof  is  to  the  contrary.  He 
says  that  in  July,  1878,  he  was  worth  nothing,  and  has  been 
worth  nothing  since  then.  The  responsibility  for  the  loss  can- 
not, then,  be  shifted  to  those  who  succeeded  the  directors  by 
whom  the  loan  was  made.  The  board  cannot  be  excused  for 
lending  the  money  to  him  in  contravention  of  the  by-laws* 
They  cannot  be  excused  for  lending  the  money  of  the  association 
to  a  stockholder  on  personal  bond  and  stock,  where  the  stock 
was  of  less  value  than  the  amount  loaned.  There  was  no  war- 
rant, as  there  is  no  justification,  for  their  action.  They  would, 
under  the  circumstances,  have  been  excused  in  lending  a  sum 
equal  to  the  amount  he  had  paid  in  on  the  stock  which  he 
pledged  for  its  payment,  and  interest  thereon,  according  to  the 
by-law,  but  they  have  no  excuse  for  lending  beyond  that  on  such 
security.  They  have  not  even  any  practice  to  plead.  They  lent 
$600  to  Giles,  on  his  bond  and  stock  worth  then  only  $326.02. 
The  same  observations  apply  to  the  loans  to  Rogers  and  Tits- 
worth.  To  the  former,  they  lent  $1,000  on  stock  worth  only 
$676.90,  and  to  the  latter,  $1,400  on  stock  worth  only  $744. 
The  dofi'n<lants  are  liable  to  the  company  for  the  loss  on  those 
loans,  because  the  directors  must  be  held  to  have  culpably  ex- 
ceeded their  powers  in  making  them.  Nor  can  those  loans  be 
justified  under  the  provision  of  the  constitution  authorizing 
loans  for  short  periods,  on  undoubted  security,  of  funds  lying 
unproductive.  Such  loans  are  to  be  made  to  others  than  stock- 
holders. The  loans  in  question  were  made  to  stockholders,  as 
such,  on  the  security  of  their  stock. 

As  to  the  other  transactions,  the  loans  on  mortgage,  enough  has 
been  already  said  to  indicate  the  conclusion.  Those  loans  were  not 
made  in  contravention  of  any  express  provision  of  the  constitution, 
and  there  is  no  evidence  of  any  dishonesty  of  purpose,  but  the  con- 
trary. If  there  was  error,  it  was  an  error  of  judgment  merely. 
The  results  cornplained  of,  the  losses  which  have  been  met  or  are 
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apprehended,  are  to  be  attributed  to  excessive  valuations  honestly 
made^  and  the  invest  men  t  of  money  on  security  too  slender,  in- 
deed, but  at  the  time  honestly  deemed  to  be  sufficient.    The 
charge  of  neglect  has  already  been  distinctly  disposed  of.    As 
liefore  stated,  the  issue  includes  nothing  but  the  eight  loans  and 
the  alleged  neglect  to  prosecute  Hall.     Therefore,  all  other  mat' 
ters  have  been  left  out  of  consideration      There  will  be  a  decree 
in  favor  of  the  complainants  for  the  loss  sustained  on  the  Giles^ 
Rogers  and  Titsworth  loans,  and  the  costs  of  this  suit;  and,  ii>- 
asmuch  as  there  is  no  evidence  of  the  non-participation  of  s&oy 
of  the  defendants  in  the  making  of  those   loans,  and  no  such 
defence  was  set  up  in  the  answer,  or  even  presented  at  tlic  hear- 
ing, the  decree  will  be  against  all  of  the  defendants. 


Washington  B.  Williams,  receiver  &c., 

V. 

Patrick  Riley. 

Tlie  treasurer  of  a  savings  bank,  who  was  also  one  of  its  managers,  a^^^^ 
to  ihe  bank  a  bond  and  mortgage  owned  by  him  on  lands  not  worth  double 
mortgage,  as  required  by  tlie  bank's  charter,  and  without  submitting   ^^*^  ' 
vestment  to  the  finance  committee  for  approval,  as  required  by  its  by-l^^*' 
Held,  thai  he  wa**  liable  for  a  loss  sustained  on  such  Ixmd  and  mortgs^K^'   . 
that  tlie  fact  that  the  managers  did  not  object  to  or  repudiate  the  trai*^**^ 
for  six  years,  was  no  defence,  whether  his  breach  of  duty  was  knowti  o^ 
known  by  the  other  managers. 


t  'II 

Bill  for  relief.     On  final  hearing  on  pleadings  (originB-l  ^^  j 
answer  and  replic^ation),  and  proofs  and  supplemental  bil*   * 
general  demurrer  thereto. 

Mr,  W.  B.  Williatns,  in  pro.  pers. 

Mr.  P.  BenUeyy  for  defendant. 
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The  Chancellor; 

This  is  a  suit  brought  by  the  receiver  of  the  Mechanics  and  La- 
borers Savings  Bank  (of  Jersey  City)  against  one  of  the  managers, 
to  compel  him  to  indemnify  the  depositors  and  other  creditors  of 
the  bank  against  the  loss  which  it  has  sustained  upon  a  bond  and 
mortgage  for  $3,000  assigned  by  him  to  the  bank  in  May,  1873. 
At  that  time  he  was  one  of  the  managers,  and  was  treasurer  also. 
He  continued  to  be  treasurer  until  November,  1877,  and  was  a 
manager  down  to  the  time  when  the  bank  was  declared  by  this 
court  to  be  insolvent,  and  a  receiver  appointed,  which  was  in 
March,  1879.  The  mortgage  was  dated  December  9th,  1869, 
and  was  payable  in  one  year,  with  interest.  No  part  of  the 
principal  was  at  any  time  paid,  and  none  has  been  collected,  ex- 
cept through  the  sale  of  the  mortgaged  premises  in  a  suit  for 
foreclosure  brought  by  the  bank  in  this  court  before  the  receiver 
was  appointed.  The  foreclosure  sale  took  place  July  17th, 
1879,  after  the  appointment  of  the  receiver.  The  property  sold 
for  $1 ,000.  After  paying  execution  fees,  there  remained  $944.28, 
applicable  to  the  amount  due  for  principal  and  interest 
(13,614.28)  on  the  mortgage,  costs  of  suit  ($78.09),  and  money 
paid  ($17.60)  for  insurance  premiums  by  the  bank  on  the  prop- 
erty— ^altogether,  $3,709.97.  So  that  a  balance  of  $2,766.69 
was  due  to  the  bank  on  the  day  of  sale,  and  it  still  remains  due, 
with  interest  from  that  time.  For  that  sum  (wliich  is  the  amount 
of  the  loss  sustained  by  the  bank),  with  interest,  the  complain- 
ant asks  a  decree.  The  ground  of  his  claim  is  that  the  transaction 
in  question  was  a  breach  of  duty,  a  violation  of  trust  on 
the  part  of  the  defendant,  for  which  he  is  bound  to  answer  to 
those  whom  the  receiver  represents.  By  the  cliarter  of  the  bank 
(P.  L,  of  1869  p,  179),  it  is  provided  that  the  bank  shall  invest 
no  money  in  any  public  stocks  other  than  those  specified,  nor  on 
bond  and  mortgage,  except  on  real  estate  worth  at  least 
double  the  amount  of  the  sum  invested  above  all  encumbrances, 
nor  in  the  stock  of  any  incorporated  company  whatever.  The 
by-laws  of  the  corporation  provide  (and  did  when  the  transaction 
under  consideration  took  place)  for  the  appointment  of  a  finance 
committee  of  three  managers,  besides  the  president  and  vice- 
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president,  who  were  ex  officio  members/  whose  duty  it  was  to 
attend  to  all  applications  for  loans.  They  also  provided  that  all 
checks  should  be  drawn  by  the  treasurer  and  countersigned  by 
the  president;  or,  in  his  absence,  by  the  vice-president,  and 
should  be  made  payable  to  the  person  in  whose  favor  they  were 
given,  and  that  no  payment  of  over  $25  should  be  made,  except 
by  check.  At  the  time  of  the  transaction  in  question,  there  was 
a  finance  committee,  but  the  propriety  of  making  the  investment 
was  not  submitted  to  it,  and  it  never  passed  upon  it 

That   the  investment  was  one  which  was  forbidden  by  the 

w 

charter,  appears  very  clearly  from  the  testimony  of  the  defend- 
ant himself.  The  mortgaged  premises  were  a  house  and  lot  in 
Jersey  City.  The  defendant  owned  them  on  the  9th  of  Decem- 
ber, 1869.  On  that  day  he  conveyed  them  to  the  mortgagor, 
Christopher  Conolly,  for  the  consideration  of  $6,000,  of  which 
$2,000  were  paid  in  cash,  and  the  rest  secured  by  the  mortgage. 
The  investment  would  not  have  been  an  allowable  one. under  the 
charter,  unless  the  premises  were,  at  the  time  of  making  it, 
worth  $6,000,  the  mortgage  being  for  $3,000.  It  is  quite  man- 
ifest that  they  were  not  worth  more  than  the  price  which  the 
defendant  got  for  them.  He  bought  the  lot  in  1869  for  $1,200. 
He  removed  the  house,  which  was  then  about  nine  or  ten  years' 
old,  at  least,  from  another  place  to  the  lot.  He  says  it  cost  him 
between  $3,300  and  $3,500.  The  property,  therefore,  according 
to  its  cost,  as  he  states  it,  was  not  worth  over  from  $4,500  to 
$4,700  in  1869.  He  does  not  say  what  it  was  worth  when  he 
assigned  the  mortgage  in  1873.  According  to  the  judgment  of 
the  other  witnesses,  it  was  then  worth  not  more  than  from  $3,500 
to  $4,00(>.  There  was  a  fall  in  the  price  of  property  between 
1869  and  1873,  and  the  depreciation  continued  and  increased  for 
several  years.  The  defendant  willfully  disregarded  the  r^ula- 
tions  made  by  the  board  of  managers  for  the  security  of  the 
depositors,  by  which  it  was,  in  eflFect,  provided  that  no  invest- 
ment should  be  made  unless  approved  by  the  finance  committee, 
and  that  all  applications  for  investment  of  the  funds  should  be 
made  to  them  alone.  With  full  knowledge  that  the  investment 
not  only  had  not  been  duly  authorized,  but  was  one  forbidden  by 
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the  charter,  he,  with  the  ooncurrenoe  of  the  president,  indeed, 
but,   nevertheless,   in  violation    of  his  duty   and   trust,   as   it 
was  in  violation  of  the  duty  and  trust  of  the  president,  took  from 
the  funds  of  the  bank,  by  check  drawn  by  himself  as  treasurer, 
the  amount  of  the  bond  and  mortgage  on  the  assignment  of  those 
instruments  to  the  bank.     Nor  can  he  shelter  himself  under  the 
suggestion  that  though  he  was  a  manager  and  officer  he  is  to  be 
regarded  as  standing  in  the  relation  of  a  stranger  to  the  bank  in 
this  transaction.     He  was  a  trustee,  and,  as  such,  bound  to  pro- 
tect the   interests   of  his   ceduia  que  trust.     That   obligation 
involved  a  strict  adherence  to  the  provisions  of  the  charter  and 
the   r^ulations  of   the    bank  designed    for   their  protection. 
He  would  not  have  been  at  liberty  to  disregard  them  if  the 
application  had  come  from  a  stranger ;  on  what  principle  can  he 
be  justified  in  disregarding  them  in  his  own  dealings  with  the 
bank?    Had  a  stranger  sought  to  obtain  from  the  bank  the 
money  for  the  bond  and  mortgage,  it  would  have  been  the  duty 
of  the  defendant,  if  the  matter  came  to  his  knowledge  in  time, 
to  object  to  it,  and  if  his  objection  had  been  unheeded,  it  would 
have  then  been  incumbent  on  him  to  do  what  he  could  to  pre- 
vent the  illegal  transaction.     Crane  v.  Heam,  11  C.  E.  Or.  378. 
Manifestly,  he  is  without  excuse  now.     He  has  been  guilty  of  a 
misapplication,  at  least,  of  the  funds  of  the  bank.     And  where 
there  has  been  a  waste  or  misapplication  of  the  funds  of  a  cor- 
poration by  an  officer  or  agent  of  the  corporation,  suit  may  be 
brought  in  equity,  in  the  name  of  the  company,  to  com[)el  him 
to  aooount  for  such  waste  or  misapplication,  or  breach  of  trust. 
Oiltizms  Loan  Asm.  v.  Lyon,  2  Stew.  Eq.  110;  8.  C.  affirmed  on 
appeal,  S  Stew.  Eq.  732.     Here  the  misapplication  was  by  one 
who  was  not  only  an  officer  of  the  institution,  but  a  trustee  also. 
AUy.^Oen.  v.  Mech.  &  Lab.  Sav.  Bh,  6  Stew.  Eq.  163;  Hannon  v. 
WWiamSy  7  Stew.  Eq.  266.     And  he  is  bound  to  indemnify  his 
cesfuts  que  trust,  and  the  receiver  may  maintain  suit  against  him 
to  obtain  the  indemnity.     The  receiver  of  an  insolvent  corpora- 
tion takes  all  the  rights  of  action  which  the  corporation  itself 
had,  and  may  enforce  them  by  the  same  legal  remedies.     High 
m  Sec.  §  316;  WiUtm's  Exr.  v.  Rec.  N.  J.  Mut,  L.  Ins.  Co.,  14 
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Vr.  The  defendant  urges,  in  his  defence,  that  it  was  incumbent 
on  the  corporation  to  repudiate  the  transaction,  if  it  was  objec- 
tionable, within  a  reasonable  time,  and  that  its  failure  to  do  so 
for  the  period  which  elapsed  between  the  time  when  it  took 
place,  May,  1873,  and  the  decree  of  insolvency,  March,  1879, 
nearly  six  years,  is  a  bar,  in  equity,  to  any  recovery  against  him. 
But  there  is  no  evidence  that  his  co-trustees,  not  even  the  presi- 
dent himself,  by  whose  co-operation  he  was  enabled  to  obtain  the 
money,  were  ever  aware  of  the  ill^ality  of  the  transaction  ;  that 
any  of  them  ever  knew  that  the  mortgage  was  such,  by  reason 
of  the  inadequacy  of  the  mortgaged  premises  to  answer  the  re- 
quirements of  the  charter,  as  the  institution  had  no  right  to  take, 
as  an  investment  of  the  trust  funds  confide<l  to  its  care.  Bv  the 
custom  of  the  bank,  its  mortgages  and  other  securities  were 
placed  and  remained  in  the  custody,  or  subject  to  the  control,  of 
the  president,  and  the  mortgage  in  question,  when  it  was  assigned, 
was  delivered  by  the  defendant  into  the  charge  of  the  pres- 
ident and  secretary,  in  the  usual  way,  and  remaiued  there  as 
part  of  the  assets  of  the  institution.  The  president,  with  the 
knowledge  and  consent  of  the  defendant,  unlawfully  usurped  the 
province  of  the  6 nance  committee  in  making  the  investment,  and 
from  the  time  when  the  investment  was  made,  had  tiie  custody 
or  control  of  the  mortgage.  He  does  not  appear  to  have  made 
any  inquiry  whatever  as  to  the  value  of  the  pro|)erty,  or  to  have 
had  any  knowledge  or  information  on  the  subject.  It  not  only 
does  not  appear  that  any  of  the  other  managers  had  any  knowl- 
edge or  information  on  tiie  subject,  but  it  is  a  fair  inference,  from 
the  evidence,  that  they  knew  nothing  of  the  merits  or  demerits 
of  the  transaction.  But  had  it  been  olherwise,  the  fact  would 
not  have  availed  the  defendant  as  a  defence  to  the  claim  now 
made  against  him.  The  countenance  of  his  co-trustees  in  his 
breach  of  his  trust  would  not  have  excused  him  from  liabililv 
for  it.  Soon  after  the  receiver  was  appointed  he  discovered,  on 
investigation,  the  character  of  the  transaction,  and  he  then  ten- 
dered to  the  defendant  the  bond  and  mortgage  (the  latter  was 
then  in  course  of  foreclosure),  with  a  re-assignment  thereof  to 
him,  and  demanded  of  him  the  $3,000,  and  so  much  of  the  in- 
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terest  as  had  not  been  collected  by  the  bank  upon  them.  The 
defendant  refused  to  receive  them  and  pay  the  money.  The 
receiver  appears  to  have  acted  promptly.  There  will  be  a  de- 
cree that  tlie  defendant  pay  the  receiver  the  sum  of  $2^765.69 
before  mentioned,  the  balance  which,  on  the  17th  of  July,  1879, 
remained  due  on  the  investment,  after  applying  the  proceeds  of 
the  sheriff's  sale,  with  interest  thereon  from  that  date,  and  the 
costs  of  this  suit. 

The  supplemental  bill  sets  up  the  proceedings  in  the  foreclosure 
sait  after  the  filing  of  the  original  bill ;  that  notice  was  given 
by  the  complainant  to  the  defendant  of  the  sale  under  the  exe- 
cution in  that  suit,  to  the  end  that  he  might  protect  himself,  and 
the  sale  by  the  sheriff  and  the  purchase  of  the  property  by  the 
defendant  thereat  &c.  The  demurrer  to  that  bill  will  be  over- 
ruled^ with  costs. 


Matthias  M.  Combs. 

V. 

The  Shrewsbury  Mutual.  Fire  Insurance  Company. 

1.  Where  one  insured  in  a  mutual  company  notified  their  agent  that  he  had 
obtained  other  insurance  on  the  premises,  and  the  agent  afterwards  referring 
to  the  matter  informed  him  that  hiii  insurance  was  all  right — Held,  that  the 
company  was  bound  by  the  notice  and  declaration  of  the  agent. 

2.  One  of  the  additional  policies  having  afterwards  been  canceled  and 
another  for  the  same  amount  written  in  another  company,  and  the  same 
agent,  on  inquiry  by  the  insured,  having  stated  that  notice  of  such  substitu^ 
tion  was  unnecessary — Ileldf  that  the  company  was  bound  by  the  notice  to  him. 

3.  The  partnership  in  whose  name  the  policy  was  issued  was  dissolved  before 
the  fire,  and  the  retiring  partner's  interest  transferred  to  his  copartner,  who 
continued  the  business,  and  the  company  paid  a  dividend  to  him  after  such 
transfer — Held,  that  they,  by  the  payment,  waived  any  objection  they  might 
have  had  on  that  score. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
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Comtn  v.  Shrewsbaiy  Ins.  Co. 
Jfr.  8.  M.  Sdianek  aod  Mr.  W.  D.  Holt,  for  complainaDt. 
Mr.  W.  H.  Vredenburgk,  for  defendant. 

The  Chancelloe. 

Tliis  suit  is  brought  on  a  policy  of  insurance  to  recover  ^,000 
(and  interest)  for  the  damages  sustained  by  the  destniction  b^ 
fire  of  a  grist-mill  in  Hightstown.  The  policy  was  issued  bj 
the  defendant  March  16th,  1869,  to  Charles  H.  WoodwaiJ  and 
John  Silvers,  wlio  were  then  partners  and  owned  the  property. 
By  it  the  defendant  agreed  to  insure  them  against  loss  or  daoiage 
(not  exceeding  $3,000)  by  fire  to  the  mill  for  five  years  from  tbe 
24th  of  that  month.  In  May,  1869,  Woodward  and  Silvers 
assigned  the  policy,  with  the  consent  of  the  company,  to  Archi- 
bald F.  Job,  as  collateral  security  for  the  payment  of  their  mort- 
gage to  him  for  $7,000.  Woodward  and  Silvers  dissolved  part- 
nership April  1st,  1871,  and  the  former  conveyed  bis  interealia 
the  property  to  the  latter.  The  fire  occurred  April  13th,  1872, 
and  the  building  and  machinery  were  practically  a  total  loss. 
On  the  18th  of  May,  1874,  Silvers  assigned  the  policy  (the  as- 
signment to  Job  was  still  in  force)  to  the  complainant.  On  April 
1st,  1878,  Job's  mortgage  was  paid  off,  but  he  never  re-assigainJ 
the  policy.     The  bill  was  filed  October  1st,  1878.     No  notice 

Note.— A  part  or  joiDtKiwner  of  property  inar  insure  his  interett  therein, 
FraiMia  ln>.  Oo.  v.  Ihaie,  S  B.  Man.  47 ;  Tunur  V.  Bwrota,  5  Wtitd.  541.  S 
Winid.IU.U  Wend  Z7S  ;  PnUtt.  Phonic  Int.  Qa.,!  Browne  (Pa.)  i67  ;Oi*- 
vtrtt  y.  Cilizent  Ira.  Co.,  10  CuKh.  57;  ittnej  v.  Gleai  FalU  Co.,  61  Boji.  3''\ 
66  N.  Y.  <J  ;  and  such  iuBurance  does  not  ordinarily  cover  the  inlerral  of  eh* 
other  owners,  although  the  policy  may  be  for  the  full  value  of  tbe  propens 
Irving  V.  EiceUior  Itu.  Oo.,  1  Bom.  507 ;  Qroxte  v.  Borton  Int.  Co., !  On»rk 
419;  Bailfy  v.  Hope  Im.  Co.,  .;«  Me.  474;  Peoria  Ine.  Ca.  v.  HiiU,  i:  Jfiti 
J03;  Afurro)/ V.  CWiimiio  Co.,  iJ  Johiu.  303  ;  Honey  v.  CAerry,  «  Jio  ^'*> 
76  N.  Y.  436  ;  MiUer  V.  EagU  Int.  Co.,  Z  E.  D.  SmM  26S ,-  MiOaudm  v,  ,1  «- 
tantie  Jns.  Co.,  S  La.  557;  Finney  v.  Bedford  Int.  Co.,  S  Mrte.  34S ;  ,\fcO™>ci 
V.  Ferrier,  Hay.  &  Jan.  1^ ;  OHl  v.  Eagle  Co.,  4  JfiMon  173 ;  but  the  policy 
may  be  reformed  so  as  to  cover  ail  the  interests,  if  a  mistake  be  shown,  Kiiiit 
V.  Globe  Ine.  Co.,  53  HI.  518  ;  Manhattan  Int.  Oo.  v.  WAnter,  59  Pa.  S.  -'-'T"  ,- 
Snell  y.  Atlandc  Ini.  Co.,  9X  U.  S.  Xo ;  or  Buch  ioBurance  may  be  ratified  »lier- 
wards  by  the  other  owners.  Turner  v.  Buttoim,  8  Wend,  144. 
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of  the  transfer  by  Woodward  to  Silvers  of  his  interest  in  the 
property  was  given  to  the  company.     When  the  policy  was 
taken  out  in  March,  1869,  there  were  on  the  property  four  other 
valid  and  subsisting  policies  of  insurance  for  $2,000  each,  against 
loss  or  damage  by  fire,  in  other  companies,  taken  out  by  and  in 
favor  of  Woodward  and  Silvers.     They  were  for  one  year,  and 
expired  in  or  about  January,  1870,  and  in  March  of  that  year 
four  new  policies  for  three  years  were  issued  to  Woodward  and 
Silvers  by  the  same  companies  on  the  property,  for  $1,650  each, 
$900  on  the  mill  and  $750  on  the  machinery.     Whether  the 
defendant  had  notice  thereof  and  consented  thereto,  is  the  main 
question   discussed  on   the  hearing.     It  should  be  stated  that 
on  the  6th  of  October,  1871,  after  the  transfer  by  Woo<lward  to 
Silvers,  the  defendant,  through  its  agent,  Ira  Smock,  through 
whom  the  insurance  in  question  was  taken,  paid  a  dividend  of 
its  profits  to  Silvers.     It  was  awarded  by  the  company,  however, 
to  Woodward  and  Silvers,  but  they  had  then  dissolved  partner- 
ship, and  Smock  knew  it.     The  policies  taken  out  in  other  com- 
panies were  not  taken  out  through  Smock,  but  through  an  agent 
named   Pearce.     The  policy  in  suit  provided  that  in  case  th« 
insured  should  have  already  any  other  insurance  against  loss  by 
fire  on  the  property  thereby  insured  of  which  notice  was  not 
given  to  the  defendant  and  mention  made  in  or  endorsement 

One  joint  owner  may  recover  his  portion  from  the  other,  l^rka  v.  Siketf  8 
Gray  609;  Manhattan  Ins,  Co,  v.  Webster ^  59  Pa,  St,  227 ;  Brigga  v.  Cally  6 
Mete.  504. 

If  a  joint  insurance  be  averred,  proof  of  insurance  to  only  one  cannot  be 
shown,  Burgher  v.  Columbian  Ins.  Co.^  17  Barb.  274;  Tate  v.  Citizens  Co.,  IS 
Gray  79;  nor  the  converse,  Stetson  v.  Ins.  Cb.,  3  Phila,  380 ;  but  if  the  policy 
be  issued  to  A  and  B,  loss  first  payable  to  A,  he  may  recover,  Westchester  hvs, 
Cb.  v.  Foster,  90  lU,  121, 

An  insurance  for  the  benefit  of  the  actual  responsible  partner  is  g^ood, 
although  taken  in  the  name  of  the  firm  and  not  disclosed,  Phosnix  Ins,  Co,  v, 
HamiUfm,  U  WaU,  504;  Qould  v.  York  Ins.  Co.,  47  Me.  403, 

An  insurance  by  another  joint-owner  of  his  interest,  without  notifying  the 
company  of  the  prior  insurance  of  another  owner,  does  not  affect  the  latter, 
Franklin  Ins.  Co,  v.  Drake,  2  B,  Mon,  47 ;  or,  a  claim  of  a  homestead  by  one 
partner  in  violation  of  a  condition  in  the  policy,  West  "Rockingham  Ins*  Co.  v. 
ShteU,  26  GraU,  854. 
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thereof  made  on  the  policy,  the  insurance  effected  by  the  policy 
should  be  void  and  of  no  effect.  And  further,  that  if  the 
insured  or  their  assigns  should  thereafter  make  any  iusurance  on 
the  same  property,  and  not  give  notice  thereof  to  the  defendant 
and  have  the  same  endorsed  on  the  policy  or  otherwise  acknowl- 
edged by  the  defendant  in  writing,  the  policy  should  cease  and 
be  of  no  further  effect. 

There  was  also  a  by-law  of  the  company  as  follows : 

"  To  prevent  frauds  and  avoid  inoonveniences,  no  person  or  persons  insur* 
ing  their  buildings  or  property  in  the  office  of  this  institution,  shall  receive 
benefit  from  the  same  if  such  building,  buildings  or  property  are  insured  io 
any  other  office  or  place  unless  such  insurance  is  made  known  to  the  diiecton, 
their  approbation  obtained,  and  an  endorsement  to  that  effect  made  upon  ths 
policy  of  this  company." 

It  appears  by  the  evidence  that  when  the  policy  in  suit  wa» 
issued  there  was  other  insurance  in  other  companies  upon  the 
proi>erty  to  the  amount  of  $8,000.  Whether  the  agent  of  the 
defendant  was  notified  of  it  or  not,  does  not  appear  distinctly. 
He  says  he  thinks  he  did  not  know  of  it  But,  however  that 
may  have  been,  those  policies  expired  late  in  1869,  and  others, 
having  three  years  to  run,  were  taken  in  their  place  from  the 
same  companies.     Of  those  new  policies  the  agent  of  the  defend- 

A  stockholder  may  insure  his  interest  in  the  corporation,  Warren  v.  Daoeih 
port  Ins,  Co.j  SI  Iowa  4^4;  see  Phillips  v.  Knox  Ins.  Cb.,  ^0  Ohio  174;  Sweny 
V.  Franklin  Ins.  Co.,  20  Pa.  St.  3S7 ;  Shawmut  Cb.  v.  Hampden  Ins.  Cb.,  12  Gray 
640. 

A  conveyance  of  an  undivided  interest,  by  the  assured,  avoids  the  policy, 
Western  Ins.  Co.  v.  Biker,  10  Mich.  279.  See  West  Branch  Co.  v.  Helfeminiiy 
40  Pa.  St.  289;  Stetson  v.  Mass.  Co.,  4  Mass.  330, 

Aliter,  as  to  an  acquisition  of  such  interest,  where  the  grantee  had  a  policy 
on  the  premises  in  another  right,  Burbank  v.  McCluer,  54  N.  H.  339 ;  Heatan 
V.  Manhattan  Ins,  Co.,  7  B.  I.  502 ;  Cowan  v.  Iowa  Ins,  Co.,  40  Iowa  551.  See 
Peoria  Ins.  Go.  v.  Hall,  12  Mich.  202;  BanHn  v.  Andes  Ins,  Co.,  47  Vt,  lU. 

Partners  cannot  have  insured  as  their  property,  lands  of  which  one  partner 
holds  the  title,  although  the  firm  has  the  use  thereof.  Citizens  Ins.  Cb.  v.  DoU, 
35  Md  89.  See  Castner  v.  Farmers  Ins.  Co.  {Mich.),  7  South.  Law  Bet,  483; 
Peek  V.  New  London  Ins,  Cb.,  22  Conn,  575, 

A  conveyance  of  the  property  insured  does  not  carry  with  it  an  aasignoient 
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ant  had  notice.  And  he  notified  the  defendant.  Silvers  testifies 
on  the  subject  that  he  notified  Smock  of  the  taking  out  of  those 
policies  and  requested  him  to  notify  the  company  that  he  had  so 
effected  more  insurance  on  the  property  and  Smock  promised  to 
do  so ;  that  afterwards  Smock  told  him  the  company  wanted  an 
estimate  of  the  value  of  the  property  and  read  to  him  a  letter 
which  he  had  received  from  the  company  on  the  subject ;  that 
he  referred  Smock  to  the  estimate  which  Pearoe,  the  agent 
through  whom  the  policies  in  ^he  other  ccnnpanies  had  been 
obtained^  had  made,  and  offered  to  get  it;  that  he  went  to 
Pearce's  ofiice  and  got  it  and  gave  it  to  Smock ;  that  Smock 
wrote  a  letter,  put  the  estimate  in  it  and  sealed  it  in  his  presence, 
and  said  that  when  he  went  to  dinner  he  would  put  it  in  the 
post-office ;  that  the  letter  was  written  to  some  of  the  officers  of 
the  company,  he  thinks  to  Wolcott  (then  treasurer) ;  that  he  met 
Smock  again  some  time  afterwards,  probably  two  or  three  weeks, 
and  as  he  was  about  to  pass  by  him,  Smock  said : 

"  Oh  I  I've  got  a  letter  from  the  Shrewsbury  Fire  Insurance  Company  and 
your  insurance  is  all  right.'' 

This  statement  is  not  contradicted,  nor  is  its  credibility  in 

of  the  policy  of  insurance  thereon,  Hobbs  v.  Memphis  Ins.  Cb.,  1  Snced444; 
KitU  V.  Masaasoil  Ins.  Cb.,  66  Barb.  177  ;  Shei-wood  v.  Agricultural  Ins.  Cb.,  10 
Hun  593.   See  Hamilton  v.  Baldwin,  15  Beav.  232. 

The  death  of  the  assured  does  not  terminate  the  policy,  and  his  heirs  or  rep- 
resentatives may  recover,  Geo.  Home  Ins.  Co.  v.  Kinnier,  28  QraU.  88;  Bur- 
bank  V.  Boekingham  Ins.  Co.,  ^4  N.  H.  550 ;  Lappin  v.  Charter  Oak  Ins.  Co.,  58 
Barb.  S25 ;  so,  a  surviving  partner,  Oakrnan  v.  Dorchester  Ins.  Co.,  98  Mass. 
57;  Wood  V.  BuUand  Ins.  Co.,  31  Vt.  552.  See  Work  v.  Merchants  Co.,  11 
Oish.  271 ;  and  a  loss  before  the  deed  has  been  delivered  in  a  partition  among 
the  heirs,  has  been  held  recoverable,  Gates  v.  Smith,  4  Edw.  Ch.  702.  See 
Clinton  v.  Hope  Ins.  Co ,  45  N.  Y.  454;  or,  sale  by  the  orphans  court  to  pay 
debts  of  the  decedent,  before  confirmation.  Farmers  Ins.  Co.  v.  GraybiU,  74  Pa. 
St,  17,  Aliier  after  partition  consummated,  Barnes  v.  Union  MiU.  Ins.  Co.,  51 
Me,  110.    (See  Allison  v.  Bhatnix  Ins.  Co.,  3  DiUon  4S0,  486). 

A  transfer  by  one  partner  or  tenant  in  common  to  another,  has  been  held  not 

to  be  an  alienation,  within  the  meaning  of  the  usual  condition  in  a  policy,  so 

as  to  avoid  it,  in  the  following  cases :    McMasters  v.  Westchester  Ins,  Co.,  25 

Wend.  S79;  Wilson  v.  Genesee  Co.,  16  Barb.  511;  Hoffman  v.  uElna  Ins.  Co., 
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any  wise  impeached.  On  the  otlier  hand^  it  is  corroborated  Id 
some  very  material  respects.  It  is  admitted  that  Wolcott  wrote 
a  letter  to  Smock,  dated  March  7th,  1870,  in  which,  after  ac- 
knowledging the  receipt  of  a  letter  from  Smock  oii  the  subject 
of  the  additional  insurance,  he  says : 

"  Before  giving  our  assent  or  approval  of  tlie  additional  insurance  askea 
for,  please  give  in  the  best  of  thy  knowledge  the  present  value  of  said  mill 
and  contents,  together  with  the  name  of  each  office  and  amount  insured  in 
each." 

Smock  has  no  recollection  of  the  transaction  beyond  the 
receipt  of  that  letter,  and  he  had  wholly  forgotten  that  until  the 
letter  was  found  by  Silvers  among  Smock's  letters.  Smock, 
soon  after  the  fire,  in  a  conversation  with  Silvers,  denied  that  he 
had  ever  had  any  notice  whatever  of  the  additional  insurance, 
and  declared  that  he  was  willing  to  testify  that  he  had  never 
had  any,  but  after  the  letter  was  found  he  remembered  the  fact 
that  he  received  it,  but  he  does  not  remember  writing  the  letter 
to  which  it  is  an  answer,  nor  does  he  remember  whether  he  an- 
swered the  treasurer's  letter  or  not.  He  evidently  remembers 
but  little  of  the  matter,  and  no  reliance  is  to  be  placed  on  his 


19  Abb.  I'r.  325,  1  Boberta.  501,  32  N,  Y.  405;  Insurance  Co.  v.  Thompson,  5 
Otto  547,  550 ;  Burnett  v.  Eufaula  Ins.  Co.,  4^  Ala,  11 ;  Dermani  v.  Home  Ins. 
Co.,  26  La.  Ann.  69;  Lockv>ood  v.  Middlesex  Assurance  Co.,  4"^  Conn.  553; 
Pierce  v.  Nashua  Ins.  Co.,  50  N.  H.  297;  Texas  Ins.  Co.  v.  Cohen,  47  Tex.  406; 
West  V.  Citizens  Ins.  Co.,  27  Ohio  St.  1 ;  Oounn  v.  lofoa  Ins.  Co.,  40  Iowa  551 ; 
Hobbs  V.  Metnphis  Ins.  Co.,  1  Sneed  444'  See  Mann  v.  Western  Asswanee  Cb., 
19  U.  C.  Q.  B.  314  ;  Hutchinson  v.  Niagara  Ins.  Co ,  39  U.  C.  Q.  B.  483. 

But  a  contrary  rule  has  been  held  m  Hartford  Ins.  Co.  v.  Bos%  23  Ind.  179; 
Dix  V.  Mercantile  Ins.  Co.,  22  III.  272  ;  Keeler  v.  Niagara  Ins.  Co.,  16  Wit. 
550 ;  Dreher  v.  jEtna  Ins.  Co.,  18  Mo.  128 ;  Card  v.  Phoenix  Ins.  Co.,  4  Mo. 
App.  4^4;  Murdoch  v.  Chenango  Ins.  Co.,  2  N.  Y.  210 ;  TiUou  v.  Kingston  Int. 
Co.,  5  N.  Y.  ¥>-> ;  Howard  v.  Albany  Ins.  Co.,  3  Denio  301;  Baltimore  Ins.  Co. 
V.  McGowan,  16  Md.  ^7;  Finley  v.  Lycoming  Ins.  Co.,  30  Pa,  St.  311;  Buckley 
v.  Oa}reit,  47  Pa.  St.  204;  Por*.smouth  Ins.  Co.  v.  Brinckley  (  Va.),  2  Ins.  Law 
Jour.  842.  See;  further,  Collins  v.  Charlestown  Ins.  Co.,  10  Gray  155;  Dey  V. 
Poughkeepsie  Ins.  Co.,  23  Barb.  628 ;  Keeney  v.  Home  Ins.  Co.,  3  N.  F.  *ft^. 
Ct.  478,  71  N.  Y.  396;  Shuggart  v.  Lycoming  Ins.  Co.,  55  Col.  408;  Some  /«. 
Co.  V.  Hauslein,  60  lU.  521.—B,ep. 
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recollection  in  regard  to  it.  The  letter  oorroboratee  Silvers  in 
his  statement  that  he  gave  notice  to  Smock  of  the  additional 
insiiraDce  and  requested  him  to  get  the  company^s  consent,  and 
that  Smock  showed  him  a  letter  he  had  received  from  one  of  the 
officers  (he  says  he  thinks  it  was  Wolcott)  asking  for  an  estimate 
of  the  value  of  the  property.  Silvers,  as  before  stated,  testifies 
explicitly  that  the  estimate  was  furnished  by  him,  was  enclosed 
by  Smock  in  his  presence  in  a  letter  to  the  company  which  he 
said  he  was  going  to  put  in  the  post-office  on  his  way  to  dinner, 
and  that  afterwards  Smock  to\d  him  of  his  own  accord  that  he 
had  got  a  letter  from  the  company  and  his  insurance  was  "  all 
right," — in  other  words,  that  the  company  consented  to  the  addi- 
tioDal  insurance.  The  company  is  bound  by  the  notice  given  to 
its  agent.     Schenck  v.  Mercer  Co.  Ins.  Go,,  4  ^^«  44'^> 

But  further — though,  according  to  the  company,  it  never 
received  any  answer  to  the  letter  above  quoted — it  appears, 
according  to  its  version  of  the  transaction,  that  it  never  took  any 
further  action  in  the  matter,  but  with  the  knowledge  that  the 
additional  insurance  had  been  obtained,  and  that  its  consent  to 
it  was  desired  for  the  protection  and  security  of  Woodward  and 
Silvers,  it  did  not  notify  them  that  it  would  cancel  its  policy,  but 
not  only  left  them  to  understand  that  their  policy  was  valid,  but 
held  them,  up  to  the  time  of  the  fire,  as  members  of  the  com- 
}^ny,  liable  to  contribute,  through  assessment,  to  the  payment 
of  its  losses.  On  the  statement  of  the  officers  of  the  company 
themselves,  fair  dealing  required  the  company,  if  it  declined,  in 
view  of  the  additional  insurance,  to  continue  the  policy,  to  notify 
Woodward  and  Silvers  of  the  fact  without  delay,  in  order  that 
they  might  obtain  insurance  elsewhere,  and  their  liability  as 
members  of  the  company  might  cease.  And  if  they  received 
no  reply  to  the  treasurer's  letter  to  Smock,  within  a  reasonable 
time,  it  was  their  duty  to  press  the  matter  to  a  reply,  or  give 
notice  of  the  canoellation  of  the  policy  in  their  company.  The 
notice  of  the  additional  insurance  was  given  as  early  as  March 
6th,  1870,  and  the  fire  did  not  take  place  until  April  13th,  1872, 
over  two  years  afterwards;  and  in  all  that  time,  the  company, 
although  it  had  notice  of  the  additional    insurance,  and  had 
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asked  for  more  particular  information  on  the  subject  than  was 
given  in  the  notification,  but  had  not,  as  it  says,  received  it,  did 
no  act  to  indicate  unwillingness  to  continue  its  policy.  On  the 
contrary,  in  October,  1871,  it  paid  Silvers,  as  one  of  its  mem* 
l)er8,  by  virtue  of  the  policy,  a  dividend  of  its  profits,  and  dur- 
ing the  whole  period  from  March,  1870,  to  April,  1872,  held 
him  and  Woodward  liable,  as  members,  by  virtue  of  the  policy, 
to  contribute  to  the  losses  which  it  might  sustain.  It  must, 
under  the  circumstances,  be  held  to  have  acquiesced  in  and  con- 
sented to  the  additional  insurance.  Nor  is  it  at  all  clear  that  it 
did  not  receive  the  information  asked  for  in  the  letter  of  March 
7th,  1870,  and  give  its  consent  in  writing,  by  letter,  as  Silvers 
swears  Smock  told  him  it  did.  The  business  of  the  company 
appears  to  have  been  done  somewhat  loosely,  to  say  the  least  of 
it,  and  it  is  not  at  all  surprising  to  find  that  there  is  a  want  of 
knowledge  or  recollection  as  to  the  transaction  on  the  part  of  the 
officers,  for  they  testify  at  the  distance  of  ten  years  after  it  took 
place.  Moreover,  the  company  is  estopped  by  the  statements  of 
its  agent,  and  although  the  insured  cannot  produce  the  com- 
pany's acknowledgment  in  writing,  he  produces  proof,  by  the 
statement  of  its  agent,  that  it  was  thus  made,  for,  as  before 
stated,  Smock  told  Silvers  that  he  had  received  a  letter  from  the 
company,  and  (in  substance)  that  the  company  was  satisfied  with 
and  assented  to  the  additional  insurance. 

In  Mentz  v.  Lancaster  Fire  Ins.  Co,,  79  Pa.  SL  -^75,  where 
the  plaintiff  insured  in  the  defendant  company,  and  one  condi- 
tion was  that  if  additional  insurance  were  effected,  it  should  be 
endorsed  on  the  policy,  the  plaintiff  effected  additional  insur- 
ance in  another  company,  with  its  agents,  who  were  also  agents 
of  the  defendant.  On  inquiry  by  the  plaintiff,  who  gave  his 
policy  to  the  defendants'  agent,  the  latter  untruly  told  him  that 
the  endorsement  of  the  additional  insurance  had  been  made  on 
the  policy  issued  by  the  defendant.  It  was  held  that  the  defend- 
ant was  estopped,  by  the  declaration  of  its  agent,  from  objecting 
to  the  want  of  endorsement.  Judge  Sharswood,  delivering  the 
opinion  of  the  court,  said  : 
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"  It  was  admitted,  on  the  trial  of  the  cause  below,  that  Murray  &  Clow  were 
the  agents,  at  Titusyille,  of  the  defendant  in  error  and  the  Armenia  Fire 
Insarance  Company.  There  was  no  evidence  teuding  to  show  that  their  pow- 
ers were  special.  It  must  be  assumed,  then,  that  they  were  authorized  to  act 
as  the  general  agents  of  tlie  companies  in  all  matters  relating  to  the  effecting 
of  insurance  on  their  behalf.  It  may  be  conceded  that,  as  such  general  agents, 
they  would  have  no  power  to  waive  an  express  condition  in  the  policy.  But 
the  question  was  not  of  their  power  to  do  this,  but  whether  their  declaration 
of  a  fact,  namely,  that  the  condition  had  been  actually  complied  with,  would 
not  estop  the  company  from  controverting  that  fact.  The  jevidence  offered 
and  rejc^ned  was  that  the  agent  had  told  the  assured  that  the  proper  endorse- 
ment had  been  made  on  the  policy.  Now,  such  a  declaration,  made  by  a  duly 
authorized  agent  or  officer,  would  clearly  operate*  as  an  estoppel.  It  lulled 
the  party  to  sleep  by  the  assurance  that  the  conditions  of  the  policy  had  been 
complied  with,  and  that  the  indemnity  was  secured." 

As  to  the  character  of  Smock's  agency,  there  is  nothing  in  the 
letter  of  appointment  to  limit  his  authority.  He  is  thereby 
informed  that  he  has  been  appointed  an  agent  of  the  company* 
Though  the  letter  states  that  the  appointment  was  made  at  a 
special  meeting  of  the  directors,  held  at  Eatontown  on  the  11th 
of  February,  1856,  I  find  no  minutes  of  such  meeting.  It 
appears,  from  the  letter,  that  he  was  appointed  a  general  agent» 
He  advertised  himself  as  agent  of  the  company. 

The  defendant  insists  that  if  it  be  held  to  have  received  due 
notice  of  the  additional  insurance  in  March, -1870,  it  had  none 
of  the  cancellation  of  one  of  the  policies  (in  the  International 
Insurance  Company  of  New  York)  in  June,  1871,  and  a  substi- 
tution of  a  policy  for  the  same  amount,  in  another  company^ 
the  Franklin  Fire  Insurance  Company  of  Philadelphia.  But 
the  proof  is  that  notice  was  given  to  Smock  by  Silvers,  who 
asked  him  whether  it  was  necessary  to  notify  the  company,  and 
he  replied  that  he  thought  it  was  not. 

Silvers  did  not  notify  the  company  of  the  transfer  of  Wood- 
ward's interest  in  the  property  to  him,  and  the  company  insists 
that,  therefore,  the  policy  is  annulled,  under  the  provision  that, 
in  case  of  any  transfer  of  the  interest  of  the  insured  in  the  prop- 
erty, either  by  sale  or  otherwise,  without  the  consent  of  the  com- 
pany, the  policy  shall  from  thenceforth  be  void  and  of  no  effect. 
But,  in  the  first  place,  it  is  at  least  doubtful  whether  it  was 
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intended  that  that  provision  should  extend  tx)  the  transfer  bv 
one  of  the  joint  owners  of  his  interest  in  the  property,  to  the 
other.  The  risk  would  not  be  in  any  wise  affected  by  the 
transfer.  No  new  owner  would  be  introduced.  The  company 
originally  insured  Silvers  as  one  of  the  joint  owners  of  the  prop- 
erty, and  all  the  change  wrought  by  the  transfer,  on  this  head, 
was  that,  afler  it,  the  insurance  was  for  his  benefit  alone,  as  sole 
owner,  whereas,  before,  it  was  for  his  interest  and  that  of  Wood- 
ward, as  joint  owners.  In  the  next  place,  the  payment  of  the 
dividend  to  Silvers  alone,  in  October,  1871,  aflber  the  transfer 
took  place,  and  with  knowledge  of  it^  was  a  waiver  of  objectiou 
on  that  ground.  And  again.  Silvers  swears  that,  at  a  meeting 
of  the  defendants'  board  of  director,  held  after  the  fire,  and  at 
which  he  was  present,  this  objection  was  expressly  waived.  He 
says  that,  when  he  asked  if  they  intended  to  take  advantage  of 
it,  they  ^id  they  had  made  it  a  rule  not  to  take  advantage  of 
that  objection  where  the  risk  was  not  increased,  and  they  did  not 
claim  that,  in  this  case,  the  risk  had  been  increased,  and  waived  the 
objection.  He  further  says  that  they  said  that  the  only  ground 
on  which  they  put  their  refusal  to  pay  the  claim  was,  that  he 
had  got  other  insurance  without  their  consent. 

Objection  is  made  by  the  defendant  on  the  ground  of  delay  in 
bringing  suit.  The  policy  contains  no  limitation,  and  the  answer 
sets  up  no  defence,  either  of  laches  or  limitation. 

There  will  be  a  decree  for  the  complainant  for  the  amount 
insured,  with  interest,  for  the  property' was  worth  more  than  all 
the  insurance  on  it.  The  policy  provides  that  payment  shall 
be  made  within  ninety  days  after  proof  of  loss.  The  proof 
(which  is  lost)  was  made  and  served  apparently  about  thirty 
days  after  the  fire.  The  complainant  will  be  allowed  interest 
from  a  period  of  one  hundred  and  twenty  days  from  the  time  of 
the  fire. 
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V. 


John  B.  Hankinson  et  al. 

Pending  the  foreclosnre  of  a  mortgage  on  a  farm,  a  receiver  was,  with  the 
written  consent  of  tlie  solicitors  of  all  the  parties  in  interest,  appointed,  with 
power  to  let  the  premises. — Heldj  that  he  could  let  the  farm  for  a  year  without 
a  special  order,  that  being  the  usual  term  for  such  leases,  and  that  such  lease 
was  neither  limited  nor  terminated  by  the  duration  of  the  suit. 


Bill  to  foreclose.    Motion  in  behalf  of  purchaser  at  sheriff's 
sale  for  order  for  possession. 

Mr.  C.  E.  Hendrick9on  and  Mr.  B.  Oummere,  for  the  motion. 

Mr.  W.  A.  Barrotos,  for  the  tenant  in  possession  and  John  B.. 
Hankinson. 

3Ir.  Sooy,  for  the  tenant  and  receiver. 

The  Chancellok. 

The  H.  B.  Smith  Machine  Company,  the  purchaser  of  the 
mortgaged  premises  at  the  sheriff's  sale  under  the  execution  in 

Note. — Under  the  English  rule,  the  practice  was  that  a  receiver  must  obtain 
the  direction  of  the  court  before  letting  lands,  Neale  v.  Bealing^  8  Swarist,  S04; 

Bay  v. ,  Id,  305  ;  Morris  v.  Elmef  1  F«.  139  ;  Swaby  v.  Dickon^  5  Sim. 

631;  ItobertM  v.  Armstrongy  1  Moll,  27 ;  or,  the  approbation  of  the  master, 

DuffiM  V.  EUoe^  U  Beav,  590;  v.  Lindsey,  15  Ves,  91;  Forteseue  v. 

Armstrong^  L.  B,  {2  Irish  Eq.)  261 ;  even  for  one  year,  Wynne  v.  Nevchoroughy 
1  Ves.  164. 

He  cannot  lease  so  as  to  bind  remaindermen,  Oihbins  v.  HoweUf  3  Madd,  4^9  ; 
Baylies  v.  Baylies,  1  GoU.  537.  See  FosUr  v.  Merchant,  1  Vem.  262;  Ex  parte 
Dikes,  S  Ves,  79;  nor  bring  ejectment  against  his  tenants,  Wynne  v.  Newborough, 
3  Bro,  C\  C.  88.  See  Brooks  v.  Brooks,  3  Ired.  392.  The  receiver  may  distrain. 
Birch  V.  Oldis,  Sanss.  &  Se,  14^;  Anon,,  3  Irish  Law  Bee,  35;  Svxiby  v.  Dickon^ 
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tliis  cause,  applies  for  an  order  requiring  William  A.,  John  B. 
and  JKixdon  Haokiusoo  to  surrender  to  it  the  poaeesaioo  of  the 
property.  Of  those  persons,  the  first  oamed  alone  cUtma  to  be 
in  actual  posseaxion.  He  resides  on  the  property,  and  Joiin  6. 
Hankinson  is  his  father,  and  lives  with  him  there.  Ri»li» 
Hankinson  is  his  co-lessee  of  the  premises,  under  a  lease  to  them 
from  the  receiver  appointed  in  this  suit.  He  appears  to  bave 
joined  in  the  lease  as  surety  for  Williaui.  William  claims  the 
right  of  jKtssession  under  the  lease,  which  was  made  Febniarr 
22d,  1881,  and  demised  the  premises  (which  are  a  farm  of  about 
one  hundred  and  sixty  acres,  in  Burlington  county)  for  one  year 
from  March  25th  following,  on  the  terms  usual  in  agricultural 
tenancies,  at  a  rent  of  $500  for  the  term,  payable  one-half  on  tie 
20th  of  September,  1881,  and  the  other  on  the  20th  of  Alaitb, 
1882.  The  bill  was  filed  on  February  26th,  1880,  and  Risdou 
Hankinson  tiled  a  cross-bill  on  June  16th  following.  The  final 
decree  was  made  on  July  5th,  188i,  and  the  sale  under  the  esecu- 
tion  took  place  on  September  24th,  1881,  About  a  year  after  th( 
filing  of  the  original  bill,  an  order  was  made,  with  the  written 
assent  of  all  the  parties  in  interest,  appointing  a.  receiver  to  takt 
charge  of  the  mortgaged  premises  and  to  manage  them,  witl 
power  to  sue  for,  collect  and  receive  the  rents,  issues  and  profit 
thereof,  to  let  the  property  from  time  to  time,  and  to  agree  eon 
ceruing  the  rents  to  be  paid  therefor,  and  to  do  all  things  net** 
sary  for  the  care  and  management  of  the  premises;  and  he  wa; 
required  to  give  bond  for  the 'faithful  performance  of  his  duties 

6Sim.G.1I;  5/tunner  v.  Spujiner,  1  Stoll.JT.  See  £r(on  v.  Denbigh  B.  E.,  1 
R.  [6  Eg.l  14,  4SS;  Daaar  v.  Hastiags,  i  Uing.  2.  But  cunnol  be  distraiiiw 
Not  V.  Oibaon,  7  Paitjt  513  ;  In  re  Pi-i-»»r,  S  I,-UK  Eq.  111.  Where  stich  lenanl 
hold  uver  (liey  are  liiilile  lo  ilie  receivn-  for  suliseqiient  rent,  Hunt  v.  It'^'K, 
DeUy  J!'S ,-  Albauy  Bauk  v.  Bant  of  Monrof,  Clarke  ^97. 

He  iniy  procure  a  prohibition  ngainst  bis  tensnl's  removal  by  a  ju^ilt- 
PtopU  V.  AlcAdam,  32  Hun  »'i9 ;  or  slay  the  interceplion  of  rents,  Haifbrig  ■ 
£rougk  (Ky.),  S  Reporter  507. 

Tlie  tenant  may,  wilhont  being  made  a  party  to  the  application,  be  enjolnc 
from  removing  crops  from  the  preiulsea,  coulr&ry  to  the  custom  of  the  counir 
WoMon  V.  Jahnmn,  lo  Sim.  S53 ;  Mahony  v.  Ayliau-d,  1  MolL  S7. 

Tlie  former  lenanl'B  rights,  if  any,  against  the  mortgagor  are  not  ti>  be  pr 
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The  petition  states  that  neither  the  decree  nor  execution  made 
any  reservation  in  favor  of  the  lessees,  and  that  the  price  at  which 
the  property  was  struck  off  to  the  petitioner,  was  a  full  one  for 
the  premises  ;*  and  the  proof  is  that  when  the  petitioner's  agent 
asked  the  sheriff,  during  the  bidding  and  just  before  making  the 
last  bid,  whether  possession  would  be  given  with  the  title,  tiiu 
sheriff  said  "  Yes ;  he  supposed  so."  The  petitioner  insists  that 
the  receiver  had  no  authority  to  make  the  lease  without  a  special 
order  of  the  court  (and  none  was  obtained) ;  and  that,  whether 
the  lease  was  duly  made  or  not,  the  purchaser  of  the  property 
under  the  decree  and  execution  is  entitled  to  possession  at  the 
hands  of  the  cour^ ;  seeing  that,  as  before  mentioned,  no  reserva- 
tion was  made  in  favor  of  the  lessees.  The  petition  also  alleges 
that  the  lease  is  at  a  very  low  and  insufficient  rent,  and  that  the 
rent  due  in  September,  1881,  has  not  been  paid. 

The  order  appointing  the  receiver  was  made  with  the  concur- 
rence of  all  the  parties  interested  in  the  property,  signified  by  the 
written  assent  of  their  respective  solicitors  to  the  order.  The 
order  gave  the  receiver  authority  to  let  the  premises  from  time 
to  time.  Under  that  authority  he  had  power  to  let  the  premises 
for  the  term  for  which  he  leased  them,  without  a  special  order. 
i^  Dan.  Ch.  Pr.  17 J^ ;  Kerr  (m  Rec.  196 ;  Edw.  an  Beo.  123. 
Where,  as  in  this  case,  the  property  is  a  farm,  if  it  be  leased  at 
all,  the  lease  must  necessarily  be,  as  to  term  and  otherwise,  in 
accordance  with  the  nature  of  the  thing  demised.  The  receiver 
was  appointed  in  the  winter  of  1881,  and  it  undoubtedly  appeared 


jndiced,  Mansfield  v.  Hamilton^  3  Seh.  &  Lef,  SS ;  Sealy  v.  Munns,  1  Irish  Eq. 
.?.?:?.  See  iVeafe  v.  Bussing  (N.  V.  C.  P.),  10  Reporter  15S ;  Singerly  v.  Fox,  75 
Pa.  St.  Hi ;  Bofcery  Bunk  v.  Richards,  3  Hun  366.  The  application,  sembU, 
ought  not  to  be  made  by  the  receiver,  Wrixon  v.  Fiae,  5  Irish  Eq,  i76  ;  Bi'ure 
V.  JBlmnerhassett,  Id.  277,  note  ;  Afeares  v.  Bannon,  4  Irish  Eq.  168. 

The  receiver  is  liable  for  any  loss  the  estate  may  sustain  by  a  tenant  quitting 
poHsewion,  where  the  receiver  does  not  apply  promptly  to  the  court  for  author- 
ity to  relet,  •TFiWriTw  v.  Lynch,  2  Moll.  499. 

Where  the  mortgagee  is  receiver,  he  must  obtain  as  large  a  rental  as  he  can, 
although  it  may  exceed  his  mortgage,  BoUes  v.  Duff,  37  How.  Pr.  162.  The 
receiver  cannot  become  his  own  tenant,  Alven  v.  Bond,  3  Irish  Eq.  378;  Stan- 
ntts  y.  French,  1  Irish  Jur.  J99,  IS  h-ish  Eq.  161. 
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clearly  to  be  advantageous  to  all  the  parties,  as  well  io  view  of 
the  possible,  if  not  probable,  length  of  the  litigation  as  other 
equally  obvious  considerations,  that  a  lease  should  be  made  for 
the  ensuing  agricultural  year,  and  therefore  the  appointment  of 
a  receiver  was  agreed  to.  The  lease  was  made  in  the  same  month, 
and  the  term  began  with  the  agricultural  year.  No  advanta- 
geous lease  could  have  been  made  for  a  shorter  term,  and,  though 
over  a  month  elapsed  between  the  making  of  the  lease  and  the 
commencement  of  the  term,  no  complaint  was  made  that  the  rent 
was  inadequate.  There  can  be  no  doubt  of  the  power  of  the  court 
to  make  such  a  lease  under  the  circumstances,  and  it  is  not  coo- 
fined  in  its  power  to  letting  the  mortgaged  premises  for  a  term 
not  to  extend  beyond  the  period  of  the  termination  of  the  suit; 
for  the  suit  may  be  ended  at  any  time  by  a  compromise  or  other 
arrangement,  and  therefore,  to  limit  the  power  of  the  court  iu 
the  premises  to  the  duration  of  the  suit,  would  be,  substantially 
and  practically,  to  deny  the  existence  of  the  power.  If  the 
court  had  the  power  to  make  the  lease,  most  manifestly  the  par- 
chaser  under  the  decree  cannot,  merely  as  and  because  it  is  pur- 
chaser, successfully  invoke  its  aid  to  expel  its  lessees  from  the 
property  before  the  expiration  of  their  term.  But  it  is  urged 
that  if  that  be  so,  the  court  has  not  dealt  fairly  with  the  purchaser, 
for  there  was  then,  when  the  property  was  sold,  an  unknown  and 
concealed  encumbrance  on  it— one  put  on  it  by  the  court  itself. 
It  would  have  been  proper  practice  to  mention  the  lease  in  the 
decree  and  execution,  but  it  appears  not  to  have  been  done.   The 


A  lease  by  the  receiver  for  a  term  shorter  than  usual  may  be  authoriied,  if 
beneficial  tu  the  estate,  Bwckworih  y.  Morgan^  SmiOCs  (Irish)  Bee  8S, 

The  Irish  rule  seems  to  be  to  let  for  seyen  years  or  pending  the  suit,  Cbx  r. 
Cox,  2  lri»h  Eg.  100  ;  aOmnell  v.  (yCaUaghan,  3  Id.  199  ;  and  where  the  suit 
is  determined  before  the  expiration  of  the  term,  the  tenant  is  entitled  to  em- 
blements, Creed  y.  Greedy  3  Irish  Eq.  207, 

Where  the  tenant  paid  a  year's  rent  in  advance,  on  a  seven  yean'  term,  and 
the  suit  was  compromised  within  six  months  after  the  term  began,4e  was  held 
entitled  to  continue  in  possession  for  the  year,  Italm  y.  Netterviiief  6  Irish  Jur. 
JOl. 

The  court  refused  to  grant  to  trustees,  for  the  life  of  A,  authority  to  rent 
part  of  the  trust  estate  for  ten  years,  Shaw's  Trusts,  L,  R.  (12  Eq.)  i^-^— Bbp. 
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remedy  of  the  purchaser,  however,  is  obvious.  If,  by  reason  of 
its  want  of  notioe  of  the  existence  of  the  lease,  it  has  been  led  to 
buy  the  property,  wheu,  otherwise,  it  would  not  have  done  so,  or 
to  give  a  higher  price  than  it  would  otherwise  have  done,  its 
remedy  is  in  an  application  to  be  relieved  from  its  purchase.  If 
it  does  not  desire  relief  in  that  direction,  it  must  take  the  prop- 
erty with  the  burden  of  the  lease ;  but  it  will  be  entitled  to  the 
rent  accruing  from  the  day  of  sale.  Fairness  and  a  due  regard 
to  the  policy  which  the  court  should  observe  in  reference  to  sales 
under  its  orders  or  process,  so  as  to  invite,  instead  of  deterring, 
bidders,  require  no  more.     The  motion  is  denied,  but   without 

CCMtS. 


The  Mutual  Benefit  Life  Insurance  Company 


V. 


Emily  R.  Gould  et  al. 

1.  A  resale  of  premises,  sold  under  a  foreclosure  execution,  ordered,  where 
one  claiming  an  interest  in  the  premises  has,  by  neglect  of  her  counsel,  been 
lieprived  of  an  opportunity  to  protect  that  interest,  and  the  property  seems  not  to 
liave  produced  the  "  highest  and  best  price  it  would  bring  in  cash  at  the  time 
of  the  sale."     (P.  L.  of  1880  p.  255). 

2.  The  act  of  1880,  which  requires  that  foreclosure  sales  shall  not  be  con- 
firmed, unless  the  property  has  been  sold  at  the  best  price  it  would  bring, 
applies  to  all  foreclosure  sales,  and  not  merely  to  those  in  which  a  personal 
decree  for  deficiency  is  sought. 


On  objections  to  sheriff^s  sale,  and  petition  to  set  aside  sale. 

Mr.  Cortlandi  Parker,  for  petitioner. 

Mr.  F.  K,  Howell,  for  complainant. 

27 
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Mr.  F.  E.  Bra/lner,  for  the  defendants  the  Newark  City  Xa- 
tional  Bank  and  Longman. 

Mr.  H.  M.  Barrett,  for  the  defendants  Wilde. 

The  Chaxcel1!or 

The  [petitioner  asks  that  the  sheriff's  sale  of  mortgaged  prem- 
ises, under  the  execution  in  this  cause  (a  suit  for  foreclosure), 
may  be  set  aside  on  two  grounds — surprise  and  inadequacy  of 
price.  The  property  is*  in  Newark.  It  was  struck  off  at  the 
sale  to  the  solicitor  of  the  Newark  City  National  Bank  and 
Edward  Longman,  judgment  creditors,  at  $6,000.  After  the 
sale,  the  purchaser  agreed  with  the  Wildes,  subsequent  judgment 
creditore,  to  sell  the  property  to  them  for  the  $6,000  and  tlie 
amount  due  to  his  clients  on  their  judgments,  and  he  directed 
the  sheriff  to  make  a  deed  to  them  accordingly.  The  money, 
however,  has  not  yet  been  paid,  nor  the  dee<l  delivered.  The 
amount  due  the  complainant  was  about  $5,900.  The  petitioner 
claims  to  own  half  of  the  property,  subject  to  the  mortgage,  by 
title  superior  to  the  judgments,  and,  fuiling  that  (her  deed 
therefor  having  been  by  a  decree  of  this  court  declared  void  ai^ 
against  the  judgments  of  the  bank,  Longman  and  the  Wildes, 
from  which  decree  she  has  appealed),  she  claims  her  dower  in 
the  surplus  remaining  after  paying  the  amount  due  the  com- 
plainant. She  directed  her  solicitors  to  attend  the  sale,  and 
directed  them  to  bid  the  property  "p  for  her  to  $7,300,  and 
they  agreed  to  do  so.  They  charged  one  of  their  assistants,  also 
a  lawyer,  with  the  duty.  He  attended  on  two  occasions,  but 
the  sale  was  then  adjourned.  On  the  day  to  which  it  was  last 
adjourned  he  forgot  the  matter,  and  did  not  attend,  and  the 
property  was  then  sold  in  his  absence;  consequently  nolx)dy 
was  present  on  her  behalf.  She  lived  in  New  York  city,  and 
relied  wholly  on  her  solicitors  to  attend  to  the  sale  for  her. 
The  sale  was,  beyond  all  question,  a  surprise  upon  her.  There 
is  no  proof  as  to  what  the  ])rop€rty  would  probably  bring  on  a 
resale.  A  very  comj>etent  judge  of  the  value  testifies  that  its 
market  value  is  at  least  $10,000.  but  he  does  not  state  wlat,  in 
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his  opinioD,  it  would  bring  at  sheriff's  sale,  which  is  oftentimes 
a  very  different  thing.  I  am  satisfied  that  the  property  has  not 
been  sold  for  the  highest  and  best  price  it  would  bring,  in  cash, 
at  the  time  of  sale,  but  it  was  because  of  the  failure  of  the  peti- 
tioner's agent  to  attend  the  sale.  And  here  it  will  not  be  out 
of  place  to  notice  the  argument  of  the  purchaser's  counsel,  that 
the  provision  contained  in  the  fourth  section  of  the  act  ^'  con- 
cerning proceedings  on  bonds  and  mortgages  given  for  the  same 
indebtedness,  and  the  foreclosure  and  sale  of  mortgaged  premises 
thereunder"  (P.  L,  of  1880  p.  255,  256),  that  sales  under  fore- 
closure proceedings  shall  not  be  confirmed,  unless  the  court  or 
judge  is  satisfied  that  the  property  has  been  sold  at  the  highest, 
and  best  price  it  would  then  bring,  in  cash,  is  applicable  only  to 
cases  where  there  is  a  personal  liability  for  deficiency.  The 
argument  is  based  on  what,  it  is  insisted,  is  the  general  object 
of  the  act,  to  protect,  as  far  as  practicable,  persons  liable  for 
deficiency  ;  but  the  provision  under  consideration  will  not  admit 
of  that  construction.  By  its  terms,  it  extends  to  all  sales  under 
foreclosure  proceedings  commenced  after  the  approval  of  the  act. 
The  sale  should  be  set  aside  on  such  terms  as  will  secure  the 
complainant  from  being  prejudiced  thereby.  The  petitioner 
must  enter  into  an  undertaking  with  sufficient  security  to  bid 
§6,000  on  a  re&ale.  If  she  does  so  within  five  days  from  the 
time  of  filing  the  order  on  this  decision,  a  resale  will  be  ordered ; 
otherwise  the  sale  will  be  confirmed. 


Lucy  H.  Eddy's  executor 
J.  Smith  Hartshorne  et  al 


A  legacj  lo  A,  witli  the  "  request "  that,  upon  his  death,  he  leave  it  to  B,  C 
and  D,  is  imperative,  and  creates  a  trust  in  favor  of  B.  C  and  D  which  is  not 
defeated  by  the  death  of  A  before  the  testator. 
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Bill  for  construction  of  will  and  directions. 

Mr,  B,  A,  VaU,  for  complainant. 

Mr.  C.  H.  Hartshorne^  for  Samuel  H.,  John  S.  and  William 
Hartshorne. 

*  Mr.  Gewge  Btddle,  of  Philadelphia,  for  certain  of  the  1^- 
tees,  Mary  and  Rebecca  Harvey,  Mary  H.  Biddle  {nee  Eodgfirs) 
and  Emily  Rodgers. 

The  Chancellor. 

The  testatrix,  who  died  in  1879,  by  the  third  section  of  her 
will,  among  other  bequests,  made  the  following : 

**  To  Pendleton  Homck^  of  New  York  city,  two  thousand  dollars,  with  the 
request  that,  upon  his  death,  he  leaves  the  same,  in  equal  portions,  to  Mary 
Harveyy  Rebecca  Harvey  (daughters  of  Mary  Harvey)^  Mary  Robert  and  Emily 
Rogers  (daughters  of  Emiiy  H,  Rogers.'*) 

By  the  fifth,  she  provided  as  follows: 

"  Fifthly.  If,  by  reason  of  any  omission  or  failure  in  this  my  last  will  to 
provide  for  contingencies  occurring  by  death  or  otherwise,  or  if  for  any  cause 
any  of  the  devises  and  bequests  hereinabove  made  should  lapse,  or  fail  to  vest 
in  any  of  the  persons,  corporations,  or  associations  hereinabove  named,  it  is 
my  will,  and  I  hereby  direct,  that  all  and  every  of  such  devises  and  beqtie»t8 
shall  revert  to  and  form  part  of  my  residuary  estate.'' 

Pendleton  Hosack  died  before  the  testatrix,  and  the  question 
is  presented  whether  tlie  above  legacy  to  him  therefore  lapsed 
and  fell  into  the  residuum  of  her  estate,  or  whether,  on  her 

Note. — Ordinarily,  a  "  request "  by  a  testator  is  construed  as  imperative, 
and  creates  a  trust,  Pierson  v.  Garneij  ^  Bro.  C.  C.  S8,  2SG ;  Bade  v.  Eadt,  5 
Madd.  lis  ;  Bernard  v.  MinshnV,  Johns.  (Eng.)  '^76 ;  G'Biemi^t  Case,  1  Jon. 
&  La  Toiiche  352;  Shelley  v.  Shelley,  L.  R.  (G  Eq.)  540;  Finlay  v.  FeUorn,  U 
GranVs  Ch.  66;  Bohon  v.  Barret  [Ky.\  11  Reporter  S39,  12  Omt.  L.  J.  543. 

But  even  "  request"  may  be  subject  to  explanation  or  qualification  by  other 
clauses  in  the  will,  Foose  v.  WhUmore,  S2  N.  Y,  405;  Batehdor  v.  Jifocon,  t>'^ 
.V.  a  545  ;  Barry  v.  Stttrdivant,  5S  Miss.  491 ;  Bland  v.  Bland,  2  Oox  CC.  Sol 
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death^  it  went  to  the  persons  to  whom  she  requested  him  to  leave 
it  at  his  death. 

The  rule  of  the  English  chancery  is,  that  when,  by  will,  prop- 
erty is  given  absolutely  to  a  person,  and  the  same  person  is,  by 
the  giver,  "  recommended,"  "  entreated,"  "  requested "  or 
"  wished  "  to  dispose  of  that  property  in  favor  of  another,  the 
recommendatfon,  request  or  wish  is  held  to  be  imperative,  and 
to  create  a  trust,  if  the  subject  and  objects  are  certain.  That 
rule  is  recognized  and  established  here.  In  the  case  of  Van 
Duyne  v.  Van  Duyne,  1  McGart.  397  {S,  C.  on  appeal,  2  McCart. 
603),  which  was  a  suit  for  partition  of  lauds  of  which  Martin  J. 
Van  Duyne  died  seized,  the  complainant,  Hiram  Van  Duyne,  a 
grandson  of  Martin,  claimed  under  the  will  of  the  latter  to  be 
entitled  to  one-half  of  the  lands  devised  by  the  will  to  the  tes- 
tator's son  and  daughter,  James  and  ^etty.  The  devise  in  the 
second  clause  of  the  will  was  of  the  homestead  farm  to  James 
and  Hetty,  equally,  with  the  following  addition : 

'*  To  them,  their  heirs  and  assigns  forever,  hoping  and  believing  that  thej 
will  do  justice  hereafter  to  my  grandson,  Hiram  Van  Duyne,  to  the  amount 
of  one-half  of  said  homestead  farm/' 

And  the  complainant  insisted  that  the  words  quoted  created  a 
trust  in  his  favor  for  one-half  of  the  homestead  farm,  after  the 
death  of  James  and  Hetty.  The  third  clause  contained  a  de- 
vise in  similar  terms.  The  chancellor  (Green),  in  an  opinion  in 
which  the  subject  was  fully  discussed,  and  the  English  authori- 
ties considered,  declined  to  adopt  the  rule  of  the  English  chan- 
cery, and  held  that  no  trust  was  created  in  favor  of  the  complain- 
ant.    The  court  of  errors  and  appeals,  however,  reversed  that 

See  WkippU  v.  Adams,  1  Mete,  {Mass.)  U4;  Edwards  v.  Smith,  35  Miss.  197; 
Sehmwtker  v.  Bed,  61  Mo,  59S ;  McNeely  v.  McNeely,  82  N,  C  183;  Stabletm 
V.  Ellison,  21  Ohio  St.  527  ;  VanAmee  v.  Jackson,  35  VU  173;  Lesesne  v.  Witte^ 
5  Jtich.  {N.  S.)  450;  Cox  v.  Bogers,  77  Pa,  St.  160, 

So,  where  "request"  is  employed  in  connection  with  a  similar  expression, 
as  "wish  and  request,"  Foley  v.'  Parry,  2  Myl.  &  K,  138 ;  or,  "request  and 
desire,"  WiUHams  v.  WwihingUm,  49  Md.  572 ;  or,  "requested  and  entrusted," 
Spuryeon  v.  Seheible,  43  Ind,  216 ;  or,  "require  and  entreat,"  Taylor  v.  Oeorge, 
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part  of  the  decree.  No  opinion  appears  to  have  been  filed  ia 
that  court ;  but  the  complainant's  title,  which  was  denied  by  the 
chancellor,  rested  only  on  the  clause  expressing  hope  and  confi- 
dence, and  therefore,  in  reversing  the  decree,  the  court  of  last 
resort  gave  that  effect  to  that  language  for  which  the  complain- 
ant contended,  and  which  was  denied  in  this  court,  and  conse- 
quently held  that  it  gave  him  title.  In  the  devise  in  that  case 
the  words  to  be  construed  were  "  hoping  and  believing  that  they 
[the  testator^s  son  and  daughter]  will  do  justice  to  "  the  grandson 
*^  to  the  amount  of  half  of  the "  property.  Here  the  word 
"request"  is  employed;  a  word  more  indicative  of  an  intention 
to  make  it  obligatory  on  the  l^atee  to  give  the  fund  to  the  per- 
sons named  than  the  words  used  there.  In  the  bequest  under 
consideration  the  request  extends  to  the  whole  of  the  fund,  and 
to  the  manner  in  which  it  shall  be  divided.  The  gift  is  to  Pen- 
dleton Hosack,  witli  the  request  that  he  leave  the  money  (the 
whole  of  it)  at  his  death  (the  testatrix  thus  manifesting  an  inten- 
tion that  he  should  only  have  it  for  life),  in  equal  portions  to  the 
persons  named.  The  English  cases  in  wliich  words  of  request 
have  been  held  to  be  imperative,  and  create  a  trust,  are  uoiuer- 
ous.  See  Theobald  on  Wilh  2^9,  250,  and  HavoL  o»i  WUh  160 
ei  seq.  But  further :  in  the  present  case  there  is  no  room  for 
question  as  to  the  obligatory  effect  of  the  request  upon  the  per- 
son to  whom  the  gift  is  primarily  made ;  for,  as  to  him,  it  is  as 
if  it  had  never  been  made.  It  lapsed  as  to  him,  and,  under  the 
circumstances,  the  gift  is  tantamount  to  a  gift  over  in  case  he 
should  predecease  the  testatrix.  The  only  question  is,  whether 
his  death  caused  the  legacy  to  lapse  altogether,  or  only  as  to  him. 
That  it  did  not  lapse  as  to  the  other  persons,  is  clear.     The  tes- 

2  Vea.  &  B.  378 ;  or,  "will  and  desire,"  Anderson  v.  Hammond,  S  Lea  SSI ; 
Lines  v.  Darden,  5  Fla.  61;  OaU  v.  Cranor,  SO  Ind.  £92,^  Reid  v.  Porter,  5i 
Mo,  265;  CoUins  v.  Hope,  20  Ohio  492;  or,  "  wish  and  will,"  McIUe  v.  MmM, 
34  Ala,  349;  or,  "  wish  and  desire,"  Phebe  v.  QvLUHn,  21  Ark,  4^0;  Q>ckriU  v. 
Armstrong,  31  Ark.  580;  Cobb  v.  Battk,  34  Qa.  458;  Barrett  y.  Marsh,  1^ 
Mass.  213;  Brasher  v.  Marsh,  15  Ohio  St,  103;  Baby  v.  Miller,  1  U.  C  E.  & 
A,  218;  or,  "wish  and  direct,"  Neff  v.  Neff.  3  W,  L.  Q,  {Ohio)  67;  aee  also 
4  Am,  Law  Rev,  617, — Rep. 
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tatrix  manifestly  intended  that  the  money  should  go  to  them  on 
his  death.  To  hold  that  it  lapsed  as  to  them  would  obviously 
defeat  her  intention. 

The  residuary  clause  of  the  will  is  as  follows : 

"  All  the  rest  and  residue  of  my  estate,  both  real  and  personal,  whatsoever 
and  wheresoever,  I  give,  devise  and  bequeath  to  John  Hartshome,  of  Newark, 
New  Jersey ;  Eliza  £.  Hosack,  of  New  York  city  ;  Emily  H.  Bodgers,  of  New 
York  city,  and  Lucy  E.  Chapman,  of  Rahway,  New  Jersey,  in  equal  shares ; 
to  them,  their  heirs  and  assigns  forever ;  but  in  case  Jolin  Hartshome  and 
Samuel  H.  Hartshome,  or  either  of  them,  should  not  be  living  at  the  time  of 
my  decease,  then  I  direct  that  the  share  they  would  have  had,  if  living, 
should  descend  to  and  vest  in  his  children  per  stirpes" 

By  the  third  clause  of  the  will,  a  l^acy  of  $2,000  is  given  to 
John  Hartshome.  He  died  before  the  testatrix,  and  the  ques- 
tion is,  whether,  under  the  provision  of  the  residuary  clause, 
that  iu  case  he  should  die  before  the  testatrix,  the  '^  share  he 
would  have  had,  if  living,  shall  descend  to  and  vest  in  his  chil- 
dren,^' the  legacy  goes  to  his  children.  The  fifth  section  of  the 
will,  above  quoted,  evidences  the  intention  of  the  testatrix  on 
this  subject.  It  declat*es  that  it  is  her  will,  and  that  she  di- 
rects that  if  any  of  the  bequests  thereinbefore  made  (of  which 
this  is  one)  should  lapse  or  fail  to  vest  in  any  of  the  l^atees,  it 
shall  fall  into  the  residue.  And  without  that  provision  such 
would  have  been  the  consequence  of  the  lapse.  A  lapse  of  the 
legacy  in  question  is  not  prevented  by  the  provision  against  lapse 
in  the  residuary  clause;  for  that  provision  clearly  has  no  refer- 
ence to  the  legacies  of  $2,000  each  given  to  John  and  Samuel 
H.  Hartshome  in  the  third  clause,  but  only  to  thoir  shares  of 
the  residuum  of  the  estate. 

It  will  be  decreed  that  Mary  and  Rebecca  Harvey  and  Mary 
Biddle  (formerly  Rodgers)  and  Emily  Rodgers  are  entitled  in 
equal  shares  to  the  $2,000  given  to  Pendleton  Hosack,  and  that 
the  legacy  of  $2,000  to  John  Hartshome  lapsed  and  fell  into' 
the  residue. 
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Frances  E.  Bayright  et  aJ. 

I  non-retidenl  monomBDUc  was  mad>  a  parly  to  proceedings  in  putiiion, 
i  had  never  been  declared  a  lunatic,  and  a  gnardian  ad  titan  iraii  appoicltd 
protect  hei  interesla  in  the  suit.  The  premises  were  sold,  and  her  shire 
■he  proceeds  paid  into  court  in  1871.  From  1871  to  1678  she  wuam- 
ed  in  an  insane  asylum  in  Pennsylvania,  but  from  1878  until  her  denlh  in 
to,  she  lived  at  her  own  home  in  ihal  state.  She  frequently  declared  her 
ention  of  ubtaining  the  money  paid  into  court  «e  her  share,  but  died  wiUi- 
,  liaving  done  ao. — JiM,  that  the  fund,  including  the  accrued  interest,  iri< 
'aonally,  and  payable  to  her  administrator. 


la  partition.  On  petition  of  Israel  H.  JolinsoD,  adminislra- 
'  of  Sarah  M.  Livesey,  for  the  payment  to  the  persons  entitled 
ipeto,  of  the  money  deposited  in  court  as  her  sbare  of  the 
jperty  sold  in  partition. 

Mr.  8.  M.  Dickinson,  for  petitioner. 

J^OTE.^CourtB  may  authorize  a  change  of  a  lunatic's  lands  into  pereunil 
perty,  or  vice  twrsii,  StliAary'g  Que,  3  Johiu.  Ck.  347  ;  Ec  parte  Snmpfld 
'««.  iJS,  3  Bro.  a  C.  SIO ;  Sergaon  v.  SeaUy,  S  Alk.  AU ;  Pnct  v.  Triaa. 
Leigh  406;  Bogers  v.  Clart.  3  Sated  665;  PhiUipit  Cote,  19  Va.  1--^ . 
tr  V.  Dyw,  Si  Bear.  6O4 ;  LicingMim't  Com,  9  Paige  HO  ;  Paul  y.  lort.  J 
in.  Ck.  S47;  Singleton  v.  Live,  1  HeadSal.  See  SUakatathxr  r.  An.  B^ii' 
.,  73  m.  50;  Mag  v.  May,  109  Mate.  ~'5J,  356. 

The  proceeds  of  a  lunatic's  lands,  sold  under  the  direction  of  a  court,  tn 
s'.nalty,  Oitnden  v.  Compton,  J  Vt».  69,  4  Bro.  C.  C.  -'31,  5  Bun.  I>J. 
ttaU  V.  AfauiwU,  L.  R.  (10  IrUh  Eq.)  97,  314;  Emerton  ».  Culler. U  P-d 
<.  Se«  SmOh't.  Que,  L.  R.  {10  Ck.  App.)  79  ;  Jones  v.  Green,  L.  R.  [5  Bj. 
■■;  Berry  v.  Bogere,  3  B.  Mon.  SOS;  (hlliia  v.  CHamp,  15  B.  Mem.  Hi  , 
ier  V.  StdUr,  6  BiaK  6J4  ,-  Armetrong  v.  MUler,  6  Ohio  59. 
The  proceeda  of  an  iufant's  or  lunatic's  lands  sold  by  virtue  of  a  privali 
of  Che  legislature,  are  real  estate,  Snowhm  v.  SnoKhiU,  S  Or.  Clt.iO,  S  C 
Gr.350;  Tiighman-i  Gue,  5  Wharl.44;  Can-  v.  EUiioa,  S  Bro,  0.0.56 
ama*  V.  PiMit,  56  Mo.  Sll ;  Campbtlt  v.  CampbeU,  19  Qranfa  t'H.  ^.'4 
Uand  V.  Adams.  3  Gray  ISS.     See  Qidman  v.  Oadman,  L.  R.  {13  Eq.)  i'C 
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The  Chancellor. 

The  question  presented  for  decision  is  whether  certain  money, 
which  was  paid  iuto  this  court  ia  1871  as  the  share  of  Sarah  M. 
Livesey,  now  deceased  (then,  and  up  to  the  time  of  her  death, 
a  resident  of  the  state  of  Pennsylvania),  of  the  proceeds  of  the 
sale  of  land  in  this  state,  in  partition,  goes  to  her  next  of  kin, 
or  to  her  heirs-at-law.  The  master  has  reported  that  the  interest 
of  the  money  should  be  paid  to  her  administrator,  and  the  prin- 
cipal to  her  heirs- at-law  ex  parte  materna,  the  property  having 
been  derived  by  her  by  descent  from  that  side.  She  was,  with 
her  husband,  a  party  defendant  to  the  suit  for  partition,  but  was 
proceeded  against  therein  as  a  person  of  unsound  mind  who  had 


The  proceeds  of  an  infant's  land  sold  in  partition  are  peraonalty,  MeCune^s 

AppecUf  65  Pa.  St.  4^0 ;  Davison  v.  D«  Freest^  S  Sandf.  Ch.  4^6 ;  Foreman  v. 

Foreman^  7  Barb.  215 ;  PenneWs  Appeal^  f^O  Pa.  St.  515 ;  Scull  v.  Jemigany  2 

Dev.  <fc  Bai.  Eq.  lU;  Large' s  App&U,  54  Pa.  St.  S8S  ;  Steed  v.  Preece,  L.  R.  (IS 

Eq.)  192  ;  Arnold  v.  Dixon,  L.  R.  {19  Eq.)  113;  but  see  Borlon  v.  McOoy,  4^ 

y.  Y.  21;  Shaffner  v.  Briggs,  36  Ind.  55;  Earner  v.  Btihea,  11  S.   C.  4^6; 

AUtaon  v  Robinfum,  78  N.  C  222 ;  Dudley  v.  Winfieldj  Bvsb.  Eq.  91.    See  also 

Wilson  V.  Duncan^  44  Miss.  642  ;  Bateman  v.  Latham,  3  Jones  Eq.  35;  Shivet'S  v. 

LaXimeTj  20  Oa.  737  ;  or  a  feme  coverts  lands,  Biggert  y.  Biggert^  7  Watts  563  ; 

Kueeland  v.  Ensley,  Meigs  620 ;  Jones  v.  WcUkupj  5  Sneed  135 ;  Moort^s  Case^ 

3  Head  171;  Biggert* s  EstaU,20  Pa.  St.  17;  Mobley's  Case,  2  Rich.  Eq.  50  ; 

Ven^eTs  Appeal,  77  Pa.  St.  71;  Hay's  Appeal,  52  Pa.  St.  449;  Hammond  v. 

Stiei\  2  O.  &  J.  81;  State  v.  Krebs,  6  if.  A  J.  31;  Jones  v.  Plummer,  20  Md. 

416  ;  HaU  V.  Short,  SI  N.  C.  273.    8ee  Mildmaye  v.  Quick,  L.  R.  {6  Ch.  Div.) 

ooS;  2  Story's  Eq.  Jar.  U  1212-1214. 

Surplus  money  arising  from  lands  sold  to  pay  a  decedent's  debts  is  land, 
Hoey  V.  Kinney,  10  Abb.  Pr.  4^0 ;  Griswold  v.  Frink,  22  Ohio  St.  79 ;  Fidler 
V.  Higgins,  6  C.  E.  Or.  138 ;  Jenny  v.  Preston,  13  Sim.  356 ;  Oberle  v.  Lerch, 
S  C.  E.  Or.  346,  575;  BeUsv.  Wirt,  3  Md.  Ch.  113;  March  v.  Berrier,  6  Ired. 
IJq.  5ji4;  Cooke  v.  Dedley,  22  Beav.  196;  Walker  v.  Bradbwy,  15  Me.  207 ; 
Rettd  V.  Bostick,  6  Humph.  321 ;  but  see  Grider  v.  McClay,  11  Serg.  &  R.  224; 
Tarnbull  v.  TumbuU,  MS.  19  Grant's  Ch.  258;  Graham  v.  Dickimoa,  3  Barb. 
Ch.  1S9;  Vincent  v.  PlaU,  5  Harring.  164;  Overdeer  v.  Updegraff,  69  Pa.  St. 
110  ;    Cronise  v.  Hardt,  47  Md.  433  ;  Pence  v.  Pence,  11  Ohio  Si.  290. 

The  surplus  arising  from  a  sale  of  lands  to  satisfy  a  decedent's  mortgage 

is  land,  Dunning  v.  Ocean  Nat.  Bank,  61  N,  Y.  497  ;  Weld  v.  Tew,  Beatt.  206; 

Jjceming's  Case,  3  De  G.  F.  <fe  J.  4-^ ;  Cbx  v.  McBumey,  2  Sandf.  561 ;  Sweezy  v. 
Thayer,  1  Duer  286  ;  Morris  v.  Murgatroyd,  1  Johns.  Ch.  130 ;  Jones  v.  Lack- 

land,  2  Gratt.  81 ;  Bourne  v.  Bourne,  2  Hare  35 ;  Shaw  v.  Hoadley,  8  Black/. 

165,      Unless  otherwise  specified  in  the  mortgage  ilself,  Varnum  v.  Meserve,  8 
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not  been  so  declared  on  commUsioD,  and  therefore  a  guardian 
ad  litem  was  appointed  for  her.  Soon  after  the  money  was  paid 
iu to  court,  lier  attorney  in  fact  applied  at  the  clerk's  office,  at 
her  special  request,  for  the  money,  but  payment  was  refused. 
Slie  was  a  monumaniae,  and  it  is  Iesti6ed  thut  on  ail  other  sub- 
jects except  one,  galvanism,  she  was  of  perfectly  sound  miad, 
and  that  her  monomania  was  paroxysmal.  She  was  never  the 
subject  of  a  commission  of  lunacy,  altiiongh  she  appears  to  have 
had  quit«  a  large  amount  of  property.  In  1871,  she  was  la 
an  asylum  for  the  insane,  but  from  1878  to  (he  timeoflier 
death,  which  occurred  in  1880,  she  lived  in  her  own  house.  She 
survived  her  husbaiid.     It  is  proved  that,  after  she  \eh  the  lios- 

Allea  160 ;  Freeman  v.  EUU.  I  H.  A  M.  758.  See  WyiglU  y.  Bow,  1  Sim.  i 
Slu.  3SS;  Bngert  v.'FwTma-a,  10  Paigt  4Se  ;  Sveaey  ».  WiUii,  1  Uradf.  ¥•■: 
GnKam  v.  Diektnva,  S  Barb.  Ch.  ISO;  Smilh  T.  SmUh,  13  Midi.  tSS;  Rnf- 
iaiid  V.  Jtittica.  10  Qa,  65. 

Tli«  pruueeda  uf  liuiils  condemoed  under  eminent  domun  proceediogs  arc 
land,  Oame/i  Owe,  1  Hm.  <C  Oiff.  33;  Hmrop'i  Ciiie,  3  />iw.  7ie ;  IIwkti 
Ertatt,  5  DiO.A  Sm.  4^3  ;  Ballou  v.  Ballon,  78  N.  Y.  3S5  ;  PlaU  »,  Bri^.  i 
Sttw.  Eq  S4,  note;  Simond*  v.  Simonrf*,  11^  Mam.  157.  See  MuSmd  (haiU^ 
R.  B.  V.  Otwin,  1  Coll.  74;  Hamkini/i  Vok,  IS  Sim.  Jtfl,-  Handel  Oxte.  f-- 
Btav.  S06  ;  Emtrtoit  V.  Caller,  14  Pick.  loS. 

The  oonrl  msy  elect  for  a  lunHtic.  JlfumoK's  Cote,  J  Mali,  sifi;  Famif  t. 
A'injer,  5  Lea  .^4^;  Kenne<l\/  v.  Johnalnn,  65  Pa.  St.  4^1.  See  Levi*  v.  Lnii. 
7  Ired.  7-t;  Haggard  v.  Beruon,  3  Tenn.  Ch.  i^VS ;  Bubetlaon  v.  Slermt.  1  I'td. 
Eq.  ^47;  A»M>y  v.  Palmer,  1  Meriv.  i'.W;  Setli/  v.  Jago,  1  P.  Wou.  S'^': 
Turner  V.  Street,  S  Rand.  404;  Pratlv.  TaUiajinTV,-i  Leiyhi'O  ;  Cardv.  B:iw  . 
4  CWrfit.  W^/  Taylor  V.  Ta^or,  10  Hare  47:,;  ;!  Scrib.on  LtMtr  471 ;  AiI.Iih'* 
T.  Bonie,  S  Bland  606;  MeQaten  v.  Mt^u'"^  -  J"""  -E?-  ^^ !  "Viv  t 
Wedit,  ??  A'.  C.  4i!;' Paddock  v.  Shleldi,  57  Mi-i.  SV> ;  McBlic<m'$  Ow,  -■■' 
III.  44-';  Blown  T.  Broun,  L.  R.  (^  Eq.)  4^1. 

Proceedings  in  partiiiun  where  one  tenant  in  cumraon  is  a  lunatic  M»''v 
head  V.  Moorrhead,  L.  R.  (-'  IrUh  Eq.)  4^12;  Hal/hide  v.  Robinaon,  L.  R.  '■ 
Ch.App.)  37S  ;  BInomar's  Oat,  2  De  G.  F.  &  J.  ii4;  Und^hiti  v.  Jaett-n.  i 
Barfc.  Ch.  73;  Oorhnm  v.  GorAom,  3  Barb.  Ch.  U. 

How  far  chancerj  will  protect  the  property  of  a  non-resident  lunatic  Ar 
„t:i,idaU-»  Oae,  A»^.  XI  ;  fjarnier't  Oue,  L.  R.  ( IS  Eq.)  53J ;  MiUer  r.  Br  J 
mjBff,  7  Bail  331;  H.irllaiul  v,  Alcherlii.  7  B-vi:  53;  Hardia  y.  Smilk,  7  B 
Man.  3fiH:  Owae't  Cue.  9  Paige  4'6 ;  Tagloi^i  Vote,  Id.  611;  AUJ^  \ 
OUmpbtU,  1  Dev.  <£  Bal.  Eq.  15J ;  CoM'g  Oat.  6  Daly  308;  Wing  v.  IMf 
>V'  lU.  564;  Claaloa  v.  Wright,  £  Tetn.  Ch.  342;  Star^i  One,  2  Macn  i  ( 
174:  Campbeirt  Que,  S  Bland  209  ;  Sturgei  v.  Longimrtk,  I  Ohio  St.  i4^ 
Pritkell  V.  Hania,  18  B.  Mon.  855.     See  Bradfo>-d  T.  Abend,  S9  IU.  7S. 
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pital,  she  expressed  a  desire  to  come  to  Trenton  to  get  the  money^ 
and  made  arrangements  for  the  purpose  just  before  her  death* 
The  general  rule  is,  that  property  is  transmitted  as  real  or  per- 
sonal, according  to  the  form  in  which  it  exists  at  the  time  of  the 
deatli  of  the  owner.  In  certain  cases,  property  actually  existing 
in  one  form  is,  in  equity,  for  the  purpose  of  transmission,  held 
to  be  in  the  other ;  but  where  the  ownership  in  the  property 
after  conversion  is  or  becomes  vested  in  a  person  having  the 
right  to  convert  it  from  the  one  kind  to  the  other,  or  in  one 
having  legal  capacity  to  accept  it,  who  does  accept  it,  or  does 
something  to  recognize  it,  or  give  it  character  in  the  shape  in 


A  monomaniac  may  be  a  witness,  Coleman  v.  Cbm.,  25  OrcUt.  865  ;  Spittle  y, 
Walton,  X.  J2.  {H  Eq.)  J^O  ;  Sarbaeh  v.  Jones,  20  Kan.  407  ;  Foi-mby  v.  Wood^ 
19  Oa,  581 ;  1  WharL  Evid.  J  J  4f^3,  403.  See  Armstrong  v.  TimmonSy  S  Har^ 
ring.  S42, 

How  far  monomania  on  another  matter  affeccs  a  contract,  Boyee  v.  Smith,  9 
OraU,  704;  Lemon  v.  Jenkins,  48  Oa.  313  ;  Cteagh  v.  Blood,  8  Irish  Eq.  434 
Baker  v.  Oarttoright,  10  <J,  B.  {N.  S.)  124;  Ferguson  v.  Borrett,  1  F.  &  F.  613 
McDonald  v.  McDonald,  16  Granfs  Ch.  37 ;  Young  v.  Young,  10  Id.  365 
Alston  V.  Boyd,  6  Humph.  504  ;  Gillespie  v.  Shuliberrier,  5  Jones  157  ;  Jacox  v. 
Jacoz,  40  Mich.  473;  SearU  v.  Oalbrailh,  73  lU.  269;  Caipenter  v.  Carpenter, 

8  Bush  283;  Hall  v.  Unger,  2  Abb.  ( U.  S.)  507  ;  Staples  v.  WeUington,  58  Me. 
4^3  ;  Burgess  v.  Pollock,  53  Iowa  273 ;  Wiscj-  v.  Lochvood,  42  Vt.  720  ;  Crouse 
V.  Uolman,  19  Ind.  30;  Dennett  v.  Dennett,  44  N-  H.  531;  TUcomb  v.  Vanlyle, 
84  III.  371 ;  or  a  tort,  Hoi-ner  v.  Marshall,  5  Munf.  4^0 ;  Dickinson  v.  Barber, 

9  Mass.  218;  Yeates  v.  Iieed,.4  Blackf.  463.  See  People  v.  Francis,  38  Qui. 
183  ;  BoberU  v.  State,  3  Ga.  310;  KeUifs  Case,  3  Sm.  &  Marsh.  518  ;  or  pre- 
vents the  statute  of  HmitHtions  from  running,  Wilte  v.  Gilbert,  10  Neb.  539  ; 
Wright  V.  West,  2  Lea  78 ;  Clark  v.  Trail,  1  Mete.  {Ky.)  35  ;  Oliver  v.  Berry, 
53  Me.  206;  Oldham  y.  Oldham,  5  Jones  Eq.  89;  San/ord  v.  Sanford,  62  N. 
Y.  553;  Dicken  v.  Johnson,  7  Ga.  484;  Combs  v.  BeaUy,  3  Bush  613;  Fair- 
weather  V.  McMonayle,  6  Allen  {X  B.)  297 ;  PotU  v.  Hines,  57  Miss.  735; 
Little  ▼.  Downing,  37  N.  H.  355  ;  Dodge  v.  Ctde,  97  III.  338  ;  Rutherford  v.  Fol- 
ger,  Spen.  30^. 

How  far  the  English  statutes,  in  regard  to  the  control  and  deposition  of 
lonatics'  lands  etc.  (17  Edw.  II.  c.  9  and  43  Geo.  III.  e.  75),  have  been  recog- 
nized in  this  oounirj,  see  Berry  y.  Rogers,  2  B.  Mon.  309  ;  Latham  v.  WiswaU, 
2  Ired.  Eq  298  ;  Lithfim's  Case,  4  Ired.  Eq.  234  ;  Barkei^s  Case,  2  Johns.  Ch. 
237;  Gorham  v.  Gorham,  3  Barb.  Ch.  37 ;  Brasher  v.  Van  Cortlandt,  2  Johns. 
Ch.  246,  403;  Eckstein's  Case,  1  Pa.  L.  J.  Rep.  *139,  *141,  1  Pars.  Eq.  62, 
64  ;  Uoyd  v.  Hart,  2  Pa  Ht.  478  ;  Wright's  Appeal,  8  Pa.  St.  59  ;  Salisbun^s 
due,  3  Johns.  Ch.  348;  Dodge  v.  Cole,  97  III.  341,— ^ef. 
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wliich  it  exists,  the  doctrine  of  eqaitable  oon version  is  not  appli- 
cable. Oberk  v.  Lerch,  3  C.  E,  Gr.  34.6.  Whether  the  doc- 
trine applies  here  or  not,  depends  on  whether  the  deceased  was 
or  was  not  capable,  afler  the  conversion,  of  converting  the  prop- 
erty or  of  accepting  the  money,  or  recognizing  the  property,  or 
giving  it  character  in  the  shape  it  then  had ;  in  other  words, 
whether  she  was,  from  the  time  of  the  conversion  to  her  death, 
of  unsound  mind,  so  as  to  be  incapable  of  managing  her  estate. 
As  before  stated,  she  was  never  so  declared  by  virtue  of  any 
<x)m mission,  and  it  is  proved  that  she  was,  except  on  one  subject, 
perfectly  sane,  and  that  she  sought  to  get  the  money,  aud  was 
indignant  that  it  was  kept  away  from  her  by  having  been  paid 
into  court.  If  she  was  sane  at  any  time  after  the  conversiou 
had  been  made,  and  after  she  was  entitled  to  the  money,  the 
doctrine  of  equitable  conversion  is  not  applicable,  but  the  property 
must  go  to  her  legal  representatives  according  to  the  shape  iu 
which  it  existed  at  her  death  :  that  is,  it  must  be  regarded  as 
money  for  the  purpose  of  transmission.  In  The  maUer  of  TTAor- 
ton,  5  De  G.  M.  &  G.  33,  where  a  lunatic's  heir  had  died  also 
a  lunatic,  and  without  having  elected  to  take  as  personalty 
certain  surplus  money,  the  transmission  of  which  to  the  ancestor 
as  realty  was  governed  by  statute,  though  it  was  held  that  the 
moneys  were  impressed  with  the  character  of  realty,  it  appeared 
that  the  heir  had  never,  at  any  time,  been  capable  of  taking  the 
surplus  money  as  personalty.  In  Ex  parte  Flamanky  1  Sim. 
{N,  8.)  260,  the  money  paid  into  court  by  a  railway  company 
for  land  taken  under  the  lands  clauses  act,  from  a  person  who 
was  in  a  state  of  mental  imbecility,  and  who  continued  so  till 
his  death,  but  was  not  the  subject  of  a  commission  of  lunacy, 
was,  after  his  death,  ordered  not  to  be  re-invested  in,  or  considered 
as  land,  but  to  be  paid  to  his  personal  representatives.  In  the 
case  in  hand,  it  does  not  ap|)ear  that  Mrs.  Livesey  was  not  capa- 
ble of  managing  her  estate,  and  therefore  of  electing  to  receive 
the  money  as  such.  On  the  facts,  then,  the  administrator  is 
entitled  to  the  fund. 
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The  Delaware,  Lackawanna  and  Western  Bailroai> 

Company 

V. 

Selden  T.  Scranton  et  al. 

1.  Where  the  owner  of  the  equity  of  redemption  in  mortgaged  lands  has^ 
assigned  for  the  benefit  of  his  creditors,  he  retains  such  an  interest  that  he 
may  apply  to  set  aside  a  sale  of  the  lands  under  foreclosure,  notwithstanding 
the  assignment. 

2.  In  this  case,  he  had  made  no  defence  to  the  foreclosure  suit,  and  in  his 
petition  to  set  aside  the  sale,  claimed,  as  one  ground,  that  the  mortgage  waa 
only  collateral,  and  that  the  principal  security  for  the  debt  had  not  been  re- 
sorted to  or  exhausted. — Heldj  that  that  ground  was  not  available  to  him 
under  the  circumstances. 

3.  The  object  of  the  fourth  section  of  the  act  of  1880  (P.  L.  of  1880  p.  253), 
is  merely  to  prevent  the  sacrifice  of  property  at  foreclosure  sales,  so  far  as  it  may 
be  done  by  requiring  proof,  to  the  satisfaction  of  the  court,  that  at  the  sale  the 
property  brought  the  best  price  then  obtainable  for  it  at  a  foreclosure  sale  for 
cash.  The  legislature  did  not  intend  by  it  to  authorize  the  court  to  protect 
the  property  from  sacrifice  by  setting  aside  sales  until  an  adequate  price 
shoald  be  obtained  for  it. 


On  objectioDS  to  sheriff's  sale  and  petition  to  set  it  aside  &c. 

Mr,  C  Parker,  for  the  petitioner. 

Messrs.  J,  O.  Shipman  &  Son,  for  complainant. 

The  Chancellor. 

The  petitioner,  Selden  T.  Scranton,  seeks  to  set  aside  the 
sheriff's  sale  of  certain  tracts  of  land  sold  under  the  execution  in 
this  cause,  and  to  that  end  has,  under  Buk  208,  filed  objections 
to  the  confirmation  of  the  sales,  except  as  to  one  tract,  which, 
though  it  -was,  as  he  insists,  sold  for  far  less  than  its  value,  he  is 
willing  to  let  go,  seeing  that  the  purchaser  is  a  large  creditor  of 
his,  and  has  dealt  with  him  kindly.     The  tracts  in  question  are 
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ia  Warren  county,  and  are  called  Id  the  jiapere  the  Cumminj, 
the  Deals  and  the  Reeder  properties.  The  first  ia  an  undivided 
interest  (oue-half)  in  about  ninety  acres,  and  was  sold  for  $5,u00; 
the  second  is  a  tract  of  about  oae  hundred  and  sixty-five  acn», 
and  was  sold  for  $8,375,  and  the  third  Is  a  tract  of  nineleeu  aod 
a-haif  acres,  and  was  sold  for  $520.  The  complainant  \ra8  the 
purchaser  of  all  of  them.  The  [wtitiouer  insists  that  the  Grei 
{the  undivided  half)  is  worth  $25,000,  the  second  $30,000,  ami 
the  third  $1,500.  He  gives  as  a  reason  why  the  sale  should  be 
set  aside,  that  at  the  time  of  the  isale  the  weather  was  almost,  if 
not  quite,  the  hottest  of  the  season,  and  that  various  persons 
whom  he  requested  to  attend  the  sale,  while  they  expressed  their 
willingness  to  attend,  yet  declared  their  inability  to  do  so;  oue 
because  of  sickness,  and  others  because  of  the  weather  and  tlieir 
intended  absence  at  wateriug-places.  Be  further  urges  that  tk 
Cnmniius  and  Deata  properties,  in  which  are  minerals,  it  ia  ^d, 
are  likely  to  be  greatly  benefited  by  railroads  now  being  euo- 
stntcted  in  their  neighborhoo<1,  which  will  furnish  valuable  and 
necessary  facilities  of  oommunieation  with  the  iron  market.  He 
also  asks  relief,  on  the  ground  that  the  mortgage  was  given  ouly 
«S  collateral  security,  and  that,  in  equity,  no  sale  should  be  made 
under  it  until  after  the  princi{)al  security  has  been  exhausted. 
The  complainant  objects  to  the  petition  and  moves  to  dismis;  it 
on  the  ground  llnit  the  petitioner,  who  has  made  an  assignmecil 
(made  before  the  bill  was  filed)  for  the  benefit  of  bis  creditors 
ba.s,  therefore,  no  interest  in  the  sales,  and  cannot  be  heard  H 
object  to  them,  or  up^wse  the  confirmation  thereof,  and  insis!: 
that  the  sales  should  stand. 

To  disjiose  of  the  objection  on  the  ground  of  want  of  interest: 
The  ijetiiioner  is  a  [larty  to  the  suit,  and,  under  his  assigniueni 
for  the  l>enefit  of  his  creditors,  has  such  an  interest  in  the  sale  of 
the  property  as  gives  him  a  right  to  be  heard.  He  is  entitlett  i< 
any  surplus  of  his  property  a!:<signed  that  may  remaiu  after  th< 
payment  of  his  debts;  and  on  payment  of  his  debts  before  admin 
istration  of  his  estate  by  the  assignee,  he  would  be  entitled  to  i 
re  assignment  of  his  property. 

The  objections  to  the  sales,  however,  are  not  such  as  to  wanan 
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ine  in  withholdiDg  confirmation.    The  sales  were  conducted  with 
great  fairness.     Tlie  sheriff  appeara  to  have  granted  the  peti- 
tioner every  adjournment  which  he  asked  for.     Wlien  the  sales 
were  made^  there  was  no  lack  of  bidders,  and  the  petitioner, 
who  was  present,  complained  of  none;    nor  did  he  object  to 
the  sale,  or  ask  for  a  postponement  on  any  ground  whatever. 
The  time  occupied    in  the  sale  appears  to  have   been    nearly 
three  hours.     The  sheriff  testifies  that  he  received  the  execu- 
tion in  September,  1880;  that   he  proceeded  to  advertise   the 
land  described  in  it;   that  two  adjournments  were  granted  at 
the  request  of  the  petitioner,  and,  by  consent  of  parties,  two  or 
three  more ;  that  he  sold  tlie  property  and  reported  the  sale,  but 
understood  that  it  was  set  aside  on  exceptions ;  that  about  the 
middle  of  April,  1881,  an  order  directing  a  resale  was  served  on 
him,  and  he  immediately  advertised  the  property  to  be  sold  on 
the  24th  of  June  then  next ;  that  on  that  day  tlie  petitioner  ur- 
gently pressed  for  an  adjournment,  but  gave  no  particular  reason 
therefor ;  that  the  complainants  opposed  it,  but  he  granted  it  for 
four  weeks,  until  July  22d,  on  which  day  the  j)etitioner  asked  for 
another,  which  was  granted  and  the  sale  adjourned  to  the  20th  of 
August;  that  on  that  day  the  petitioner  appeared  and  with  him 
Mr.  Charles  Scranton,  Mr.  Moffatt,  the  agent  of  Ario  Pardee,  and 
another  gentleman,  named  Trethaway,  who  was  engaged  in  min- 
ing, and  was  an  agent  of  Mr.  Pardee ;  that  there  were  also  present, 
not  only  when  the  sale  l)egan,  but  all  the  afternoon,  during  the 
whole  time  the  sale  continued,  Mr.  Theodore  Sturgis,  the  agent 
of    Mr.   Benjamin   G.  Clark,  the   assignee   of    the    petitioner 
and  of  S.  T.  Scranton  &  Co.,  Mr.  William  H.  Scranton,  who 
is  the  nephew  of  the  petitioner,  and  who  has  charge  of  the 
furnace   and   property  of  the  assignee   at   Oxford,  and   other 
persons;   that  after  due  time,  and  at  about  two  o'clock  in  the 
afternoon,  he  (the  sheriff)   proceeded   to  sell  the  land,  begin- 
ning with  the  first  lot;    that  the   |)etitioner  made  no  request 
for  any  adjournment,  at  any  time,  either  before  or  during  the 
sale^  nor  did  he  make  any  representation  to  the  sheriff  as  to  the 
non-attendance  of  any  other  person,  or  say  that  he  had  requested 
any  one  else  to  be  present  who  had  not  come,  but  he  appeared 


432  CASES  IN  CHANCERY.  [34  Eq. 


D.,  L.  &  W.  R.  R.  Co.  V.  Scranton. 


to  be  entirely  ready  for  the  sale;  that  Charles  Scranton  bid  on 
each  of  the  lots ;  that  the  petitioner  seemed  to  be  interested  in 
the  bidding,  and  consulted  with  his  l)rother  and  others  who  were 
present  during  the  sale;  that  the  sheriff  was  occupied  all  the 
afternoon,  from  shortly  after  two  o'clock  until  nearly  five,  in 
selling  the  property ;  that  he  delayed  in  crying  off  each  tract  until 
he  was  satisfied  that  no  more  would  be  bid ;  that  he  repeatedly 
spoke  to  the  petitioner  and  Charles  Scranton,  to  ascertain  whether 
they  had  finished  bidding,  and  the  latter  would  either  continue  to 
bid  or  say  that  they  were  through,  and  that  neither  the  petitioner 
nor  Charles  Scranton,  nor  any  one  else,  said  anything  by  way 
of  objection  to  the  amount  bid,  nor  did  he  or  they  say  that 
the  lots  were  worth  more  or  less  than  the  amount  for  which  they 
were  struck  off.  He  further  says  that  he  took  every  bid  tliat 
was  offered  that  day,  and  that  each  lot  was  struck  off  and  sold 
in  the  presence  of  all  the  before-mention3d  persons,  and  that  be 
believes  that  there  can  be  no  fairer  sale  of  real  estate  than  was 
then  made  of  the  property  in  question.  He  also  testifies  that 
the  property  was  sold  for  the  best  and  highest  price  it  would 
bring,  in  cash,  at  the  time,  and  there  is  no  evidence  at  all  to  tiie 
contrary. 

In  this  amnection,  it  may  be  stated  as  a  significant  fact 
that  the  property  sold  to  Pardee,  which  the  petitioner  values 
at  about  $50,000,  was  struck  off  to  him  at  |26,710,  subject  to 
an  encumbrance  of  $5,600.  .  Before  the  passage  of  the  act  "con- 
cerning proceedings  on  bonds  and  mortgages  given  for  tlie  same 
indebtedness,  and  the  foreclosure  and  sale  of  mortgaged  prem- 
ises thereunder"  (P.  L.  of  1880  ^9.  25S)^  it  had  been  repeatedly 
held  in  this  court  that  it  would  not  interfere  with  a  sale  under 
its  decree,  on  the  ground  of  mere  inadequacy  of  price,  unless  the 
price  was  so  inadequate  that  the  court  might  infer  fraud  from  the 
inadequacy.  Ebei-hart  v.  OUckriaiy  3  Stock,  167, 170.  And  tl»e 
English  practice  of  opening  biddings  had  not  been  adopted  by 
our  court**,  because  its  tendency  was  considered  pi*ejudicial  to 
judicial  sales.  Conover  v.  Walling,  2  McCart  173,  178,  179. 
It  is  urged,  however,  that  the  act  of  1880,  above,  referred  t4), 
has  introduced  a  practice  as  to  sales  under  foreclosure  akin  to 
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the  English  practice  of  opening  biddings,  because  it  makes  it 
necessary  to  the  validity  of  such  sales,  that  they  be  confirmed. 
But  that  act,  while  it  indeed  makes  confirmation  necessary, 
imposes  no  condition,  except  that  it  must  appear,  by  proof,  that 
the  property  has  been  sold  at  the  highest  and  best  price  it  would 
bring  at  the  time  of  the  sale,  in  cash — that  is,  that  it  has  brought 
the  best  price  that  could  be  got  for  it  at  the  time,  at  sheriff's 
sale,  for  cash.  The  design  of  the  legislature  in  requiring  judi- 
cial action  on  every  such  sale,  was  not  that,  through  the  set- 
ting aside  of  sales,  mortgaged  property  might  be  saved  from 
effectual  sale  until  an  adequate  price  for  it  should  have  been 
obtained,  but  that  those  intereste<l  in  having  the  property  well 
sold  might  have  opportunity  to  object  to  the  sale;  and  if  it 
should  appear  that  the  property  had  not  brought  the  highest 
price  it  would  bring  at  sheriff's  sale,  for  cash,  the  sale  might  be 
set  aside.  There  is  no  evidence  that  a  better  price  could  have 
been  got  for  any  of  the  properties  in  question.  Nor  is  any 
person  produced  who  says  that  if  it  had  not  been  for  the  heat 
of  the  weather,  or  other  impediment,  he  would  have  attended 
the  sale,  and  given  more ;  nor  any  one  who  says  that,  on  a  resale, 
he  would  give  more ;  nor  even  that  the  property  would  proba- 
bly bring  more  at  another  such  sale,  for  cash.  And  there  is  not 
even  any  assurance  that  if  the  sales  be  set  aside,  the  properties 
will  bring  as  much  on  a  resale.  The  {)etitioner's  witnesses 
speak  of  the  value  of  the  proi>erties,  hut  not  of  what  they  would 
probably  bring  at  .sheriff's  sale  for  cash.  The  railroad  was  in 
course  of  construction  when  the  sale  took  place,  and  it  is  not  yet 
completed.  It  does  not  appear  that  any  new  discovery  as  to  the 
existence  of  minerals  in  the  land,  or  the  character  of  those 
known  to  be  there,  has  been  made  since  the  sale.  There  is  no 
proof  at  all  as  to  the  Reeder  lot,  except  an  opinion  as  to  its 
value.  As  to  the  Cummins  and  Deats  properties.  Prof.  Cook 
testifies  that  both  of  them  have  long  been  known  to  contain 
valuable  deposits  of  iron  ore. 

But  further,  the  amount  due  the  complainant  on  the  execu- 
tion, at  the  time  of  sale,  was  about  $400,000,  and  on  the  Deats 
lot  there  was  a  first  mortgage,  on  which,  at  that  time,  there  was 
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due  about  the  sum  of  $700.  The  mortgagors  are  all  insolvent, 
and  so  is  the  Oxford  Iron  Coro)>aDy,  for  whose  accommodation, 
and  as  surety  for  which  the  mortgage  indebtedness  was,  as  tlie 
petitioner  alleges,  incurred.  The  value  of  the  three  tracts  in 
quiwtion,  according  to  the  petitioner's  estimate,  is  about  $<)6,500. 
The  other  tract  wliicli  was  bought  by  Pardee,  brought,  as  before 
meniioiied,  $26,710.  So  that  if,  on  a  resale,  the  property  should 
bring  the  prices  fixed  by  the  {vetitioner,  it  would  not  pay  oae- 
quarter  of  the  complainaut's  debt. 

The  petitioner  made  no  defence  at  all  in  the  suit.  For  ob- 
vious reasons,  he  cannot  obtain  relief  in  this  proceeding  on  the 
ground  that,  in  equity,  he  is  entitled  to  have  tlie  principal  sectir- 
ity  exhausted  before  recourse  is  had  to  his  mortgage.  The  peti- 
tion will  be  dismissed,  and  the  sale  confirmed,  with  costs. 


Phebe  a.  Wood 


Francis  R.  Condit  et  ux. 


18  given  by  u  son  lo  liie  falher,  in  order,  aa  the  father  testified, 
"  la  accommudate  him  Unaacially — (o  do  what  he  pleased  with  it." — Hdd,  that 
sn  absolute  assignmient  of  it  to  lAnptalnnoi,  to  Etatisfr  in  part  a  former  decree 
which  he  had  ubtained  againut  the  fallier,  vas  nol  a  misappropriation. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  procfs. 
Mr.  J.  H.  Neighbour,  fur  ooniplainant. 
Mr,  J,  Whitehead,  for  defendants. 


The  Chancellor. 


The  bill  is  filed  to  foreclose  a  mortgage  for  $1,500,  dated  Apri' 
17th,  1876,  payable  in  one  year,  with  interest,  on  land  io  Esses 
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county.     The  mortgage  ^as  ^iven  by  Francis  R.  Condit  and 
wife  to  Israel  D.  Condit,^5B./Ky^hom  it  was  assigned  to  the 
complainant,  April  13th,  1878.     The  consideration  expressed  in 
the  assignment  is  $1,500.     The  answer  sets  up  as  defences  want 
of  consideration  for  the  making  of  the  mortgage  and  usury,  and 
it  insists  that  if  the  mortgage  has  any  validity  at  all,  it  is  only 
valid  and  enforceable  to  the  amount  of  $1,000  and  interest,  which 
sum,  the  defendants  say,  was  the  consideration  of  the  assignment. 
It  appears  by  the  proof  that  the  mortgage  was  made  at  the  re- 
quest and  for  the  accommodation  of  Israel  D.  Condit,  sen.,  the 
mortgagor's  father,  to  assist  him  financially,  and  to  that  end  to 
be  used  as  he  might  see  fit.     The  complainant,  on  the  8th  of 
April,  1878,  had  a  decree  for  foreclosure  and  sale,  obtained  upon 
a  mortgage  given  by  Israel  D.  Condit,  sen.,  and  his  wife,  upon 
the  real  profierty  of  the  latter,  and  also  a  judgment  against  both, 
upon  tl>e  bond  to  secure  the  payment  of  which  the  last-mentioned 
mortgage  was  made.     There  was  then  due  on  the  decree  and 
judgment  the  sum   of  $1,952.06.     Under  an  execution  on  the 
judgment,  the  sheriff  of  Essex  county  had,  according  to  the  state- 
ments of  the  answer,  levied  upon  all  the  real  and  personal  prop- 
erty of  Condit  and  his  wife,  the  defendants   therein,  and  had 
a<lvertised  it  for  sale.     To  save  the  property  from  sale,  Israel  D. 
Condit,  sen.,  proposed  to  satisfy  the  complainant  for  the  decree  and 
judgment  by  causing  the  mortgage  now  in  suit  to  be  assigned  to 
her  for  part  of  the  money  and  pitying  the  rest  in  cash,  which  was 
agreed  to,  and    the   mortgage  assigned  and  money  paid.     The 
mortgage,  though  made  in  favor  of  Israel  D.  Condit,  jun.,  was, 
as  l>efore  stated,  given  to  Israel  D.  Condit,  sen.     He  says  il  was 
given  to  him  "to  accommodate  him  financially — to  do  what  he 
pleased  with  it."     When  he  used  it  by  transferring  it  to  the  com-  j 
plainant  for  his  relief  from  the  decree  and  judgment,  he  did  not 
mis^nsQ  it^   Moreover  he  informed  the  mortgagor,  at  that  time, 
of  the  use  he  had  made  of  it,  and  the  latter  made  no  objection. 
The  mortgage  is  a  perfectly  valid  security  in  the  hands  of  the 
complainant.     Farnum  v.  Bumdty  6  C.  E,  Gr.  87.     The  mort- 
gagor, in  his^answer,  claims,  as  before  stated,  that  if  the  mort- 
has  any  validity,  it  cannot  be  for  more  than  $1,000  and 
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interest ;  but  the  mortgage  was  not  taken  as  security — it  was  taken 
in  payment.  According  to  the  testimony  of  Israel  D.  Coodit, 
pen,,  it  was  taken  for  $1,000;  but,  on  the  other  hand,  theeoni- 
plainaiit's  attorney  testifies  that  it  was  taken  for  $1,500,  and  tli« 
consideration  expressed  in  the  assignment  is  corroborative  of  hi^ 
statement.  According  to  ail  the  evidence  on  the  subject  ihe 
mortgage  was  sold  to  the  complainant,  and  she  is  entitled  to  re- 
cover the  full  amount  due  on  it  according  to  its  terms. 

It  will  not  be  out  of  place  to  remark  that  the  defence  of  usut^ 
is  not  sufficiently  pleaded ;  and  if  it  were,  there  b  no  proof  to  sus- 
tain it,  nor  any  ground  for  such  defence.  The  answer  itself  states 
tiiat  the  mortgage  was  taken  in  part  payment  of  the  money  due 
on  the  decree  and  judgment.  There  will  be  a  decree  for  tbe 
complainant  in  accordance  with  these  views. 


John  Simpson. 


A  bill  to  redeem  a  past-due  mortgage,  aDdfomn  account  of  the  icdU  mi<I 
profits  of  the  preniis^B  during  Ihe'morlgngee'tr  posseHsion,  and  for  a  discoven' 
a*  to  the  pi^sent  liolder  of  tlie  luorlgage,  was  fitnl  bj  the  mortgagor.  On 
demurrer — Held,  that  complainant  was  entitled  l«  the  account  sought,  bill  n.'i 
to  redeem ;  it  appearing  by  the  mortgagee's  answer  that  he  liod  assigneil  iln- 
mortgage  to  a  person  whom  he  mentioned.  But,  a  lender  of  the  aniouni  due 
on  the  morlgngc  having  been  made  to  the  mortgagee  before  ihe  filing  of  tti* 
l>ill,  held,  also,  that  siich  temler  bound  the  assignee  <•(  the  mortgage  »o  far  ip 
interest  thenceforward  was  cont-erned,  sinre  he  had  neglected  to  hare  hi- 
assignment  recorded,  and  the  mortgagee,  on  inquiry  at  the  lime  of  the  lendrr, 
refused  to  diTulge  ids  name,  and  the  raorlgagor  had  no  notice  of  the  sf-iiju- 
ment.  The  isiiae  was  directeii  to  aland  o^er  to  enable  the  mortgagor  to  brin;; 
in  (lie  assignee.  ' 


Bill  to  redeem.     On  final  hearing  on  bill  and  answer. 
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Mr.  W.  B.  Maxaon  and  Jtf?\  F.  Bei'gen,  for  the  oomplainant. 
Jfr.  i2.  V.  Lindabury^  for  the  defendant. 

The  Chancellor. 

The  bill  is  filed  by  the  owner  of  the  mortgaged  premises 
against  the  mortgagee,  to  redeem  the  mortgage,  which  is  past  due. 
It  prays  a  discovery  as  to  who  is  the  holder  of  the  mortgage, 
if  it  has  been  assigned,  and  an  account  of  the  rents  and  profits 
of  the  premises  since  they  have  been  in  the  possession  of  the 
mortgagee,  who,  according  to  the  bill,  took  possession  of  them  as 
mortgagee,  and  let  them  to  the  mortgagor  after  the  latter  had 
ceased  to  own  the  property.  The  bill  states  that  a  tender  was 
made  to  the  mortgagee,  on  behalf  of  the  complainant,  before  the 
filing  of  the  bill,  of  the  full  amount  of  principal  and  interest 
dae  at  the  time  on  the  mortgage,  but  that  he  refused  to  receive 
it,  saying  that  he  had  not  the  mortgage,  but  had  assigned  it,  and 
he  refused  to  state  to  whom  he  had  assigned  it.  The  answer 
states  that  on  the  2d  of  May,  1881  (the  tender  was  made  in  July 
of  that  year),  the  defendant  assigned  the  mortgage  to  Samuel  M. 
Smith.  It  does  not  deny  that  the  tender  was  made  and  refused, 
nor  that  the  defendant  refused  to  state  to  whom  he  had  assigned 
the  mortgage,  but  is  silent  on  those  subjects.  It  denies,  by  way 
of  demurrer,  the  complainant's  right  to  an  account  and  to  a  de- 
cree for  redemption  against  the  mortgagee.  The  demurrer  is  not 
well  taken.  The  complainant  is  entitled  to  an  account  from  the 
mortgagee  of  the  rents  and  profits  during  the  time  the  latter  held 
the  mortgage,  and  is  also  entitled  to  redeem  the  mortgage  as 
against  the  holder  thereof.  Up  to  the  time  of  filing  the  answer, 
it  (lid  not  appear  but  that  the  defendant  was  the  holder.  By 
virtue  of  the  provisions  of  the  thirty-fourth  section  of  the  act 
concerning  mortgages  [Rev,  708),  payment  to  the  mortgagee, 
in  good  faith,  and  without  notice  of  the  assignment,  the  assign- 
ment being  unrecorded,  would  have  satisfied  the  mortgage.  And 
inasmuch  as  the  assignee  in  this  case  did  not  cause  his  assignment 
to  be  recorded,  the  effect  of  the  tender,  if  made  in  good  faith  and 
without  notice  of  the  assignment,  will  be  to  stop  the  interest 
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from  the  time  when  the  tender  was  made.  The  compIainaDt 
insists  that  he  is  entitled  to  a  decree  of  redemption  again^i  llie 
defendant,  and  he  cites  the  case  of  MUdiell  v.  Bumham,  U  Mt. 
■^S6,  in  which  it  was  held  that  where  an  assignment  of  mortguge 
has  not  been  recorded  iior  any  notice  of  it  given,  tender  may  be 
well  made  and  notice  to  account  given  to,  and  a  bill  to  redeem 
maintained  against,  the  mortgagee.  Id  that  case  the  tender  vas, 
accepted  by  the  mortgagee,  however,  and  the  alleged  assignee 
(there  does  not  appear  to  have  been  any  assignment  in  fact) 
was  made  a  party  to  the  bill.  Tlie  owner  of  the  equity  of  re- 
demption cannot  be  deprived  of  his  right  to  redeem  the  mortgii|e 
by  means  of  secret  assignments.  Nor  will  the  court  permit  the 
holders  of  the  mortgage  to  frustrate  or  baffle  him  by  such  means 
in  bis  efforts  to  that  end.  So  soon  as  it  appeare  neoeseary  to  do 
so  in  order  to  protect  the  owner  of  the  property  against  bad  faith 
in  the  matter,  the  court  will  order  that  the  money  be  paid  into 
court  (in  this  case  it  was,  according  to  the  bill,  paid  in  on  the 
filing  of  the  bill),  and  that  the  mortgage  be  canceled.  The  cause 
will  stand  over,  without  costs,  with  leave  to  the  complainant  to 
file  a  supplemental  bill  to  bring  in  Smith  and  the  defeudaat; 
the  mortgagee  will  be  ordered  to  answer  further,  giving  the 
account  prayed  for,  and  otherwise  completing  his  answer  to  the 
bill. 


The  Ocean  Beach  Association  et  al. 


ANDRBWErTA   S.  BrIKLEY. 

1.  Dower,  when  founded  on  n  legal  seizin,  is  a  pure  legal  right,  voA  whil* 
courU  of  equiiy  have  concurrent  jurisdiction  with  courts  of  law  of  salts  fji 
dower,  jet,  when  no  equitable  principle  is  involved,  thej  pjvem  IhemselTe 
bj  (he  same  rules  which  conirol  courta  of  law. 

2.  In  such  cases,  a  court  of  equity  will  not  try  a  question  of  l^al  title ;  iJ 
the  dowrees  cornea  to  equity,  in  the  first  Instance,  for  a  remedy,  and  the  d» 
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fendant  denies  her  legal  right,  equity  will  defer  giving  her  relief  antil  the 
question  of  title  is  determined  at  law. 

3.  If  A  agrees  with  B  to  purchase  land  for  him,  and  have  it  conveyed  to 
him,  so  that  A  is  not  the  vendor,  but  a  mere  intermediary  between  the  vendor 
and  B,  and  A  afterwards  takes  title  in  his  own  name,  he  will  hold  the  land  as 
trustee  of  B,  and  A's  widow  will  not,  in  equity,  be  entitled  to  dower. 

4.  But,  in  such  case,  B  can  only  defend  successfully  by  resorting  to  the  aid 
of  a  court  of  equity, 

5.  The  first  requisite  of  a  good  custom  is  that  it  shall  have  been  used  so 
long  that  the  memory  of  man  runneth  not  to  the  contrary ;  customs,  therefore, 
like  thoBe  of  gavelkind  and  borougli-English,  cannot  prevail  here,  for  they 
cannot  have  the  requisite  antiquity  to  give  them  validity. 

6.  ('ommon  error  sometimes  passes  as  law,  but  no  error  can  be  raised  to 
that  dignity  until  it  has  been  declared  to  be  law  by  a  judicial  tribunal  of 
superior  jurisdiction,  and  is  afterwards  so  far  adopted  as  law,  in  practice,  as  to 
lender  a  return  to  the  true  rule  of  law  destructive  of  existing  interests. 


On  motion  for  an  injunction,  heard  on  bill  and  affidavits  and 
answer  and  affidavit. 

Mr.  John  H,  Stewart  and  Mr.  Barker  Gummerej  for  com- 
plainants. 

Mr.  Cortlandt  Parker,  for  defendant. 

Van  Fleet,  V.  C. 

The  object  of  the  bill  in  this  case  is  to  have  the  defendant 
restrained  from  further  prosecuting  certain  actions  at  law,  which 
she  has  brought  against  the  complainants  to  recover  dower  in 
certain  lands,  which,  during  coverture,  were  conveyed  by  her 
husband,  by  a  deed  in  which  she  did  not  join,  to  seven  persons 
under  whom  the  complainants  claim.  The  grounds  mentioned 
in  the  bill,  upon  which  the  interference  of  the  court  is  asked,  are 
very  numerous,  but  only  two  or  three  of  them,  in  my  judgment, 
possess  sufficient  substance  to  merit  either  consideration  or  men- 
tion. 

Dower,  when  founded  on  a  legal  seizin,  is  a  pure  legal  right, 
and  while  courts  of  equity  possess  concurrent  jurisdiction  with 
courts  of  law  for  its  enforcement,  yet,  in  cases  where  no  equitable 
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itciple  is  involved,  tliey  miifurmly  treat  the  widow's  dower  a.' 
trictly  legal  rigiit,  and,  in  dealing  with  it,  govern  lbem%lv& 

tlie  same  principles  whiuh  control  courts  of  law.  Serib.  on 
'W.  153.  So  strict  are  iliey  in  adhering  to  this  course  of  jiro- 
Inre,  that  it  may  be  said  to  be  their  invariable  rule  that,  even 
cases  wliere  the  dowress  conies,  in  the  first  inGtance,  to  them 

a  I'ejnedy,  if  lier  right,  as  a  matter  of  law,  is  denied,  relief 
II  be  deferred  until  her  legal  right  has  l>een  vindicated  bva 
:lgment  at  law.  UarUkoi'ne  v,  HarUkorne,  1  Gr.  Ck.  3^; 
aiiie  V,  Pei-Ue,  5  Johns.  Ch.  ^^V ;  Badglvy  v.  Bruce,  J 
.igeOS;  UArcy  v.  Blake,  2  Sch.  &  Lef.  JS7 ;  RockweU  v,  i/oi- 
n,  3  Beag.  384. 
Chancellor  Greeo,  in  the  case  last  cited,  said  : 

This  court  ct«iirly  cannot  Lr/  or  decide  n  question  of  legal  title,  nor  decid« 
^ther  a  widow  is  legally  entitled  to  dower  wheu  her  legal  right  is  denied, 
he  defeadsnt  denies  ihe  complainant's  right  (o  dower,  the  qiieelion  muei 


riie  main  ground  upon  wliicli  the  complainants  base  their 
ht  to  an  injunction  is,  that  the  defendant's  husband  was  never 
Ee<l  of  any  estate  or  interest  in  the  lands  in  controversy,  in  his 
n  right,  but  acquired  title  lo  them  for  the  use  and  benefit  of 
:  jwrsuiis  under  whom  they  claim,  and  held  thetn  simply  as 
lir  trustee.  If  this  contention  is  found  to  be  true,  it  must  bt^ 
iceded  that  the  defendant  is  not  entitled  to  dower ;  for  I  think 
tre  can  be  no  doubt  about  the  soundness  of  this  proposition : 
it  if  A  agrees  with  B  to  purchase  land  for  him,  and  have  it 
iveyed  to  him,  so  Ihat  A  is  not  the  vendor,  but  a  mere  inter- 
diary  between  the  vendor  and  B,  and  A  afterwartls  takes  title 
his  own  name,  that  he  holds  the  land  as  the  trustee  of  B,  and 
it  A's  widow  will  not  be  entitled  to  dower,  according  to  well- 
tled  rules  of  equity.  I  think  it  must  also  be  conceded  thai 
such  <ase,  B's  defence  to  an  action  at  law  by  A's  widow  could 
ly  be  successfully  made  in  equity.  The  soundness  of  the 
lociples  upon  which  the  complainants  found  their  right  to  an 
unction  must  be  admitted,  and  the  court  need,  therefore,  con- 
■II  itself  with  nothing  but  the  question  of  fact. 
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The  lands  in  controversy  were  held  by  the  proprietors  of  the 
eastern  division  of  New  Jersey,  as  part  of  tlieir  joint  property, 
up  until  December  2(1,  1861.  The  answer  avers  that  on  that 
date  a  return  was  made  to  the  surveyor-general,  showing  that 
tliey  had  l)een  surveyed  for  Edward  Brinley,  under  a  warrant 
issued  May  17th,  1859,  authorizing  him  to  locate  and  have  set 
off  to  him,  in  severalty,  seven  thousand  acres  of  the  common 
property.  This  return  was  duly  recorded  in  the  office  of  the 
surveyor-general,  at  Perth  Amboy,  April  24th,  1862,  and  is  the 
only  return  or  survey  of  the  lands  in  controversy  now  shown  to 
be  in  existence.  Edward  Brinley  was  the  husband  of  the  de- 
fendant, and  it  is  upon  his  seizin  she  founds  her  claim  of  dower. 
He  died  intestate  February  14th,  1867.  His  father,  Francis  W. 
Brinley,  was  a  member  of  the  council  of  proprietors  of  the  east- 
ern division  of  New  Jersey,  and  also  their  surveyor-general. 
He  died  May  1st,  1859.  Edward  afterwards  took  his  place  in 
the  council  of  proprietors. 

It  is  quite  impossible  to  deal  intelligently  with  the  facts  of 
this  case  without  first  understanding  the  method  by  which  lands 
heiil  by  the  proprietore  were  partitioned.  That  proceeding  is 
thus  described  by  Chief-Justice  Kirkpatrick,  in  Arnold  v. 
Mmdif,  1  Hal.  i,  67 : 

"  The  proprietors  of  East  Jersey  are  tenants  in  common  of  the  soil ;  their 
mode  of  severing  this  common  estate  is  by  issuing  warrants,  from  time  to  time, 
to  the  several  proprietors,  according  to  their  respective  rights,  authorizing 
them  to  survey  and  appropriate,  in  severalty,  the  quantities  therein  contained. 
Such  warrant  does  not  convey  a  title  to  the  proprietor ;  he  had  that  before ; 
it  only  authorizes  hiui  to  sever  so  much  from  the  common  stock,  and  when  so 
severed  by  the  proper  officer  it  operates  as  a  release  to  him  for  so  much.  This 
is  the  ciise  when  the  proprietor  locates  for  himself.  When  he  sells  his  war- 
rant (o  another,  that  other  becomes  a  tenant  in  common  with  all  the  proprie- 
tors pro  iantOy  and  in  the  same  manner  he  proceeds  to  convert  his  common  into 
a  several  right.  Regularly  there  is  a  deed  of  conveyance,  upon  the  tratisfer 
of  this  warrant,  for  so  much  of  the  common  property,  and  that  deed  and  the 
survey  upon  the  warrant  is  the  title  of  the  transferee." 

Judge  Elmer,  in  his  valuable  note  on  the  sources  of  title  to 
land  in  this  state,  appended  to  the  act  making  provision  for  the 
safe  keeping  of  the  records  of  the  surveyor-general's  oflSce  {Nix, 
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Dig.  9S5)y  gives  substantially  the  same  description  of  the  method 
of  procedure.     He  says : 

"Titles  in  West  Jersey  [and  he  subsequently  states  the  same  course  was 
pursued  in  East  Jersey]  are  derived  from  some  one  of  the  original  proprie- 
tors. Regular  deeds  of  conveyance  were  mode  (formerly  by  lease  and  release,  in 
modern  times  by  deeds  of  bargain  and  sale)  either  of  a  fractional  part  or  of 
a  specified  number  of  acres.  A  proprietor,  or  a  grantee  under  him,  upon  pre- 
senting his  title  to  the  council,  obtains  an  order  for  a  warrant,  which  is  signed 
by  the  clerk  and  recorded,  and  which  authorizes  the  surveyor-general  or  his 
deputy  to  survey  a  specified  number  of  acres  from  any  of  the  unappropriated 
lands.  By  virtue  of  this  warrant,  a  deputy  surveyor,  who  is  a  sworn  ufficer, 
runs  out  a  survey  including  any  number' of  a^res  not  exceeding  the  number 
specified,  as  the  owner  chooses  to  have  it,  wherever  it  is  supposed  other  sur- 
veys do  not  cover  the  ground.  The  deputy  having  returned  his  survey, 
reciting  the  warrant  and  the  deductions  of  the  title,  with  a  map,  he  certifie* 
it  to  the  council,  and  being  by  them  inspected  and  approved,  it  is  ordered  to 
be  recorded." 

* 

These  citations  show  very  clearly  in,  what  manner  the  propri- 
etary lands  were  held  originally,  and  the  course  which  must  "^ 
pursued  to  acquire  title  to  them. 

The  coniplainants  claim  title  under  four  fishermen,  name^J  ^ 
follows :  John  Brown,  Isaac  Newman,  Garret  S.  Newraaa  ^^^ 
Stephen  Bennet.  Three  of  these  persons  have  made  affidfit^*^ 
in  this  case — the  fourth  is  dead — and  their  story  presents  *"^ 
first  ground  upon  which  the  complainants  rest  their  claif«»  *^ 
an  injunction.  They  say,  some  time  between  1850  and  1 3*^^^ 
Annaniah  Giftbrd,  a  deputy  surveyor  of  the  council  of  prop*"*®' 
tors,  was  surveying  land  in  the  neighborhood  in  which  they 
lived  ;  that  they  made  inquiry  of  him  at  what  price  land  could 
be  obtained  of  the  proprietors;  two  say  he  replied  that  ti»ey 
could  get  it  at  $1  an  acre,  but  the  other  says  he  said  Jl.2^  *° 
acre ;  they  then  say  they  requested  Gifibrd  to  survey  the  \^^^ 
for  them,  and  that  he  did  so.  One  says  Gifibrd  told  them,  vrn^n 
the  survey  was  completed,  or  shortly  afterwards,  that  the  sur^v 
embraced  ninety-one  or  ninety-two  acres  ;  another  says  tb*^ 
thinks  the  survey  embraced  about  seventy-five  acres,  ao^ 
third  says  he  does  not  remember  how  many  acres  it  emb***^* 
They  further  say  that  after  the  survey  was  completed,  th^y  ^ 
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Gifford  to  take  up  the  land  for  them,  and  to  do  whatever  was 
necessary  to  get  the  title  of  the  proprietors.  One  says  that  Gif- 
ford kept  the  survey ;  another,  that  they  told  Gifford  to  send 
it  to  the  surveyor-general ;  aud  the  third,  that  he  does 
not  know  what  was  done  with  it.  They  took  possession^ 
they  say,  shortly  after  the  survey  was  made,  by  direction  of  Gif- 
ford, and  made  some  improvements  on  the  land,  but  they  admit 
they  were  accustomed  to  spread  their  nets  on  the  land  before  the 
survey  was  made.  Isaac  Xewman  says  that  Gifford  told  him 
some  time  after  the  survey  had  been  made,  that  the  survey  had 
been  altered  at  the  office  by  the  addition  of  ten  or  twelve  acres. 
Affairs  set^m  to  have  remained  in  this  condition  until  1859. 
John  Brown  says,  some  time  after  the  survey  was  made — he  does 
not  attempt  to  fix  the  time  with  any  greater  certainty — Gifford 
again  came  to  tiieir  neighborhood  to  survey,  and  he  then  told 
them  that  old  Mr.  Brinley  wanted  them  to  make  a  ]>ayment  on 
the  land,  and  they  gave  him  (35,  for  which  he  subsequently 
brought  them  a  receipt.     This  receipt  is  set  out  in  the  bill,  and 

is  in  these  words  : 

"  Freehold,  December  2,  1859. 
"Received  in  part  payment  for  a  tract  of  land  of  A  92  in  Wall  township^ 
on  the  ocean,  $35.  Edward  Brinley." 

They  say  the  next  thing  they  heard  was  that  old  Mr.  Brinley 
was  dead,  and  that  the  matter  had  fallen  into  somebody's  else 
hands,  but  whose  they  do  not  remember. 

It  is  perhaps  important  to  remark  just  here,  that  Francis  W. 
Brinley,  the  person  called  old  Mr.  Brinley,  died  May  Ist,  1859, 
some  seven  months  before  the  date  of  this  receipt.  It  is  quite 
probable,  therefore,  that  information  of  his  death  had  reached 
these  persons  before  they  made  this  payment.  That  payment 
seems  to  have  been  made  very  soon  after  the^  were  informed  it 
was  required.  Gifford  was  in  their  neighborhood  surveying 
when  he  notified  them  it  was  required.  They  say  they  raised 
f35  and  gave  it  to  him.  The  inference  is  almost  unavoidable 
that  they  gave  him  the  money  while  he  was  there  in  their  neigh- 
borhood on   that  occasion.     Unless  we  presume  that  Gifford 
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wthheld  the  money  from  the  person  entitled  to  it  for  over  seven 
months  after  he  received  it,  it  is  impossible  to  believe  that  these 
pei-sons  were  not  informed  of  Francis  W.  Brin ley's  death  before 
they  made  the  payment  of  J>35.  No  such  presumption  can  be 
made  in  the  face  of  the  character  these  fishermen  have  ascribed 
to  Mr.  GiflTord. 

But  to  resume.  They  further  say  that,  shortly  after  Gifford 
told  them  that  old  Mr.  Brinley  was  dead,  he  informed  them  that 
another  payment  was  required ;  he  did  not  say  by  whom  it  was 
required,  but  they  supposed  by  some  one  of  the  proprietors. 
The  money  was  raised,  and  Gifibrd  and  Stephen  Bennet  carried  it 
to  Freehold  and  paid  it  to  Edward  Brinley.  A  receipt  for  it 
was  written  on  the  same  paper  containing  the  receipt  dated  De- 
oember  2d,  1859,  and  read  as  follows: 

"  Freehold,  September  4, 1860. 
"  Received  on  the  above  from  Mr.  A.  GiflTord,  $77. 

"  Edward  Brinlet." 

The  next  thing  they  remember,  they  say,  is  a  letter  written  by 
Edward  Brinley,  requesting  them  to  meet  him  at  Freehold  aud 
to  pay  the  balance  of  the  purchase  money  and  get  their  deed. 
John  Brown  and  Isaac  Newman  met  Brinley  at  Freehold. 
Brown  says  they  said  to  Brinley  that  they  had  expected  to  get 
the  land  for  $1.25  an  acre,  as  Gifford  had  told  them  they  could 
get  it  of  the  proprietors  for  that  price ;  to  which  Brinley  replied 
that  land  had  gone  up,  and  was  then  worth  $3  an  acre;  but, 
inasmuch  as  they  had  had  their  survey  made  some  time  before, 
he  would  let  them  have  it  for  $2.50  an  acre ;  while  Newman 
says  he  asked  Brinley  how  it  was  tiiat  he  charged  them  |2.50 
an  acre,  when  Gifford  had  told  them  they  could  take  up  the  land 
for  $1  an  acre,  and  that  Brinley  replied  that  laud  had  gone  up 
since  he  had  located  that  which  they  were  getting.  They  then 
paid  Brinley  the  balance  of  the  purchase-money  and  he  deliv- 
ered to  them  a  deed,  executed  by  himself  alone,  bearing  date 
December  12th,  186L  The  deed  contains  this  important  cove- 
nant,  namely,  that  the   land   conveyed   by  it  had  been  duly 
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located  on  a  proprietary^  right  of  location,  which  Brinley  bound 
himself  to  forever  defend. 

It  is  clear  that  the  cuart  can  extend  no  aid  to  the  complainants 
unless  the  facts  thus  adduced  show  clearly  and   satisfactorily 
that  Edward  Brinley  held  the  lands  in  question,  not  in  his  own 
right,  but  as  trustee.     Their  effort  is  to  show  a  trust  by  proof  of 
a  parol  contract  made  more  tlian  twenty-five  years  ago,  and  this 
they  attempt  to  do,  in  spite  of  the  fact  that  almost  every  writing 
made  by  the  alleged  trustee,  in  relation  to  the  subject  of  the  trust, 
denies  the  trust.     The  deduction  they  seek  to  have  made  from 
the  narrative  of  the  three  fishermen  is,  that  at  some  time  between 
1850  and  1855,  Brown,  the  two  Newmans  and  Bennet  made  and 
completed  with  Francis  W.  Brinley  a  contract  for  the  purchase 
of  the  lands  in  controversy,  and  that  Edward  Brinley  subse- 
quently obtained  title  to  the  lands  with  notice  of  the  rights  of 
the  prior  purchasers.     Unless  such  prior  contract  has  been  estab- 
lished, by  convincing  legal  proof,  there  is  no  pretext  for  the 
claim  of  trust  set  up  by  the  complainants.     It  is  undoubtedly 
true  that  as  soon  as  an  agreement  for  the  sale  of  land  is  made, 
the  vendor  becomes  the  trustee  of  the  legal  estate  for  the  vendee, 
and  the  vendee  is  put  in  a  reciprocal  position  in  respect  to  the 
purchase  merely,  and  if  the  vendor  subsequently  conveys  the 
land  to  some  other  person  than  his  cestui  que  trusty  with  notice 
of  the  prior  contract,  such  person  will  take  subject  to  the  trust 
existing  in  favor  of  the  first  purchaser,  and  may  be  compelled  to 
convey  to  him.     Now,  has  a  contract  with  Francis  W.  Brinley 
been  proved  ?     I  think  not.     I  think  it  is  very  clear  that  the 
only  contract  the  fishermen  ever  made  concerning  the  lands  was 
made  with  Edward  W.  Brinley.     That  is  what  the  receipts  and 
deed  say.     The  evidence  they  give  is  much  more  trustworthy 
than  mere  human    recollection,  which  time  obscures,  interest 
warps  and  age  obliterates.    Now,  what  is  proved  ?     I  think  there 
is  no  reason  to  doubt  that  the  four  fishermen  had  Gifford  to  make 
a  survey,  but  not  of  all  the  lands  in  controversy,     llis  survey 
was,  however,   wholly   unauthorized.     He    had    no    warrant. 
Without  that,  he  could  not  act  for  the  proprietors.     I  think  it  is 
also  true  tliat  the  fishermen  requested  Gifford  to  take  up  some 
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laods  for  them,  but  I  am  also  conviuced  that  he  informed  them 
at  the  same  time,  that  in  order  to  make  the  survey  of  any  avail 
to  them,  they  must  purchase  a  proprietary  right  and  procure  a 
warrant  to  locate. 

Even  if  it  be  conceded,  that  Gifford's  survey  was  delivered  to 
the  surveyor-general,  we  do  not  advance  a  step  towards  showing 
a  contract.  Until  the  fishermen  were  the  owners  of  a  proprie- 
tary right  and  were  armed  with  a  warrant  to  locate,  a  survey  of 
these  lands  could  have  no  more  force  as  proof  of  a  contract  of 
purchase,  than  a  survey  of  any  of  their  neiglibor's  lands.  And 
even  it  be  admitted  that  Francis  W.  Brinley  directed  Gifford  to 
tell  the  fishermen  that  he  wanted  them  to  make  a  payment  od 
the  land,  still  that,  standing  alone,  does  not  prove  a  contract.  He 
may  liave  known  that  they  had  had  the  land  surveyed,  and  had 
expressed  a  wish  to  purchase,  but  they  had  proceeded  no  further. 
They  had  suffered  four  or  more  years  to  elai^se  without  doiog 
anything  more.  I  do  not  regard  their  possession  as  a  matter  of 
much  consequence.  I  think  they  enjoyed  the  use  of  the 
land  quite  as  much  before  the  survey  as  afterwards.  Id 
this  condition  of  affairs,  Mr.  Brinley  may  have  tliought  it  but 
just  to  warn  them  that  if  they  desired  to  purchase  they  must  do 
something  besides  express  a  wish.  The  uncertainty  overhanging 
the  date  of  the  survey— it* will  be  observed  it  has  been  left  lo 
oscillate  any  where  between  1850  and  1855 — ^and  then  the  long 
lapse  between  the  date  of  the  survey  and  the  time  of  the  first 
payment,  tend  very  strongly,  I  think,  to  show  that  neither  party 
thouglit  or  understood  it  was  bound  in  any  way  to  the  other. 

So  far,  the  declarations  which  the  three  fishermen  have  put  iu 
Gifford's  moutli,  have  been  treated  as  competent  evidence,  but  it 
is  manifest  they  are  not.  He  was  a  deputy  surveyor,  and  as 
such  had  authority  to  survey  unappropriated  lands  under  warrants 
issued  by  the  council  of  proprietors,  but  he  was  neither  offioer 
nor  agent  for  any  other  purpose.  He  had  no  authority  to  make 
contracts  for  the  council  of  proprietors,  nor  for  any  of  their 
members.  At  least  no  such  authority  is  shown.  His  declara- 
tions, therefore,  were  mere  hearsay,  possessing  absolutely  no  force 
whatever  as  evidence.  Expelling  from  the  complainants'  case 
this  s])ec!es  of  proof,  there  is  nothing  lefb  which  will  justify  even 
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a  conjecture  that  a  contract  existed  between  Francis  W.  Brinley 
and  the  fishermen. 

.  The  second  ground  upon  which  the  complainants  insist  that 
they  are  entitled  to  the  aid  of  the  court  is  that,  by  a  long-estab- 
Jished  and  universally-recognized  custom,  the  widow  of  a  pro- 
prietor is  not  entitled  to  dower  in  lands  held  by  him  in  severalty 
under  the  council  of  proprietors.  The  citations  already  made 
show  that  a  survey  duly  made  under  a  warrant  to  locate,  re- 
turned and  recorded,  operates  as  a  release,  and  efTects  a  complete 
severance  of  the  lands  surveyed  from  the  common  stock.  The 
third  section  of  the  act  of  1787  declares  that  after  a  survey  has 
been  duly  entered  of  record,  in  the  proper  office,  it  shall  pre- 
clude and  forever  bar  the  proprietors  and  their  successors  from 
any  demand  on  the  lands  therein  embraced,  any  plea  of  defi- 
ciency of  right  or  otherwise  notwithstanding.  Rev.  599.  An 
investiture  of  title  effected  by  warrant,  survey  and  return  en- 
tered of  record  would  seem  to  be  as  perfect  as  law  can  make  it. 
A  proprietor,  holding  land  by  a  title  thus  created,  is  unques- 
tionably seized  of  an  estate  of  inheritance  therein,  and  his 
widow,  by  the  plain  letter  of  the  statute,  is  dowable  thereof. 
It  is  not  debatable  that  the  custom  avouched  by  the  complain- 
ants stands  in  direct  conflict  with  our  statute.  That  enacts  that 
a  widow  shall  be  endowed  of  tiie  third  part  of  all  lands  whereof 
her  husband,  or  any  other  to  his  use,'  was  seized  of  an  estate  of 
inheritance,  at  any  time  during  coverture,  to  which  she  has  not 
released  her  right.  So  far  as  I  am  aware,  no  trace  of  this  cus- 
tom can  be  found  in  either  the  legislation  or  judicial  decisions  of 
this  state.  It  is  not  pretended  that  it  has  ever  been  recognized, 
directly  or  indirectly,  by  either  the  judiciary  or  legislature.  An 
attempt  has  been  made  to  prove  it  by  proof  of  common  under- 
standing and  the  practice  of  conveyancers.  One  gentleman 
swears  that  he  has  examined  the  record  of  over  five  hundred 
deeds  recorded  in  Monmouth  county,  made  by  three  different 
proprietors,  for  lands  held  by  them  in  severalty,  and  found 
but  one  instance  in  which  a  wife  had  joined  in  making  title. 
Whether  they  all  had  wives  at  the  several  times  when  these 
deeds  were  made,  he  does  not  know ;  but  he  does  state  that 
it  was  the  common  understanding  among  surveyors  and  persons 
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engaged  in  real  estate  transactions,  that  the  signature  of  the  wife 
was  not  necessary  to  pass  lands  held  by  a  proprietor,  free  of 
dower.  Another  gentleman,  who  says  he  has  been  a  deputy 
surveyor  since  1843,  swears  that  it  has  never  been  considered 
that  the  wife  of  a  proprietor  was  entitled  to  dower  in  the  lands 
which  her  husband  held  in  severalty,  under  the  council  of  pro- 
prietors, and  that  he  has  never  known  an  instance  in  which  the 
wife  of  a  proprietor  has  joined  in  a  conveyance  of  such  lauds. 
This  is  the  whole  of  the  evidence  offered  to  prove  this  custom. 
It  is  hardly  necessary  to  say  that  it  is  utterly  insufficient.  Tiie 
first  requisite  of  a  good  custom  is  that  it  shall  have  been  used  so 
long  that  the  memory  of  man  runneth  not  to  the  contrary.  For 
which  reason  no  custom  can  prevail  against  an  express  act  of 
parliament,  since  the  statute  itself  is  a  proof  of  a  time  when 
such  custom  did  not  exist.  1  Blk.  Com,  76 ;  £<w,  Abr.  til. 
''  Custom  '^  A.  Customs  similar  to  those  of  gavelkind  and 
borough-Englisli,  cannot  exist  here,  for  they  cannot  have  the 
antiquity  necessary  to  their  validity.  To  be  recognized  by  the 
courts,  they  must  have  existed  immemorially,  that  is,  before  the 
beginning  of  the  reign  of  Richard  the  First.  This  country 
was  not  discovered  until  more  than  three  hundred  years  after  the 
commencement  of  that  sovereign's  reign,  and  consequently  no  cus- 
tom can  have  existed  here  for  the  period  required  to  make  it 
legal.  Acket-man  v.  Shelp,  3  Hal,  12o  ;  Allen  v.  Stevetis,  5 
Dutch,  509, 

But  the  complainants  insist  that  if  the  practice  cannot  have 
effect  as  a  custom,  it  should  nevertheless  be  held  effectual  to 
bar  the  defendant's  claim  in  virtue  of  the  maxim,  cvmmunU 
eiTor  facit  jun.  This,  though  an  admitted  legal  maxim,  is 
seldom  applied  in  the  administration  of  justice,  and  never  with- 
out the  utmost  eautiim.  The  reason  is  obvious;  it  permits 
a  misconception  to  become  law  in  destruction  of  the  real  law 
of  the  case.  In  my  judgment,  no  error  should  be  allowed 
to  possess  that  degree  of  dignity  and  force  until  it  has  been 
sanctioned  by  a  tribunal  of  superior  jurisdiction,  and  sul>se- 
quently  treated  as  law  in  the  actual  business  affiiirs  of  men. 
The  true  rule  I  believe  to  be  this :     That  no  error  is  entitled  to 
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be  accepted  as  law  by  the  courts,  until  it  has  been  declared  to 
be  law  by  a  competent  judicial  decision,  and  afterwards  so  far 
adopted  in  practice  that  a  return  to  the  true  law  would  seriously 
impair  existing  interests.  In  (yCminetl  v.  Queen,  11  CL  & 
Itn,  373 J  Lord  Denman  said : 

"  When,  in  pursuit  of  truth,  we  are  obliged  to  investigate  the  grounds  of 
the  law,  it  is  plain,  and  has  often  been  proved  by  recent  experience,  that  the 
mere  statement  and  restatement  of  a  doctrine — the  mere  repetition  of  the 
cantilena  of  lawyers — cannot  make  it  law  if  it  be  irreconcilable  with  some 
clear  legal  principle/' 

And  Lord  Brougham,  in  De  Vaynea  v.  Noble,  ^  Rvsa.  <&  Myl. 
506,  said : 

"  Common  or  universal  error  may  be  said  to  make  the  law,  especially  if 
the  opinion  of  lawyers  and  the  decisions  of  judges  have  been  ruled  by  it." 

Justice  Blackburn  says,  in  Jone^  v.  Tapling,  12  C,  B.  {N.  8,) 84,6 : 

'^ There  are  cases  in  which  a  decision  originally  erroneous,  has  been  so 
long  acquiesced  in  and  acted  on,  that  a  return  to  the  proper  principle  would 
greatly  affect  existing  interests.  This  is  peculiarly  the  case  in  questions  of 
conveyancing  law.  In  such  cases  the  maxim  communis  error  facit  jus  may  be 
applied." 


The  error  approved  in  Mwecock  v.  IHckins,  Amh.  678,  was 
one  that  had  been  sanctioned  by  a  prior  adjudication.  So,  too, 
in  D^Arcy  v.  Blake,  2  Sch.  &  Lef.  387,  the  error  approved  by 
Lord  Kedesdale  was  one  which  prior  decisions  had  made  law. 
He  said : 

"The  decisions  to  the  full  extent  are  so  old,  so  strong  and  so  numerous,  so 
adopted  in  every  book  on  the  subject,  and  so  considered  as  settled  law,  that  it 
would  be  very  wrong  to  attempt,  at  this  time,  to  alter  them." 

In  my  opinion,  there  is  no  evidence  whatever,  in  this  case,  that 
the  error  which  the  complainants  insist  shall  have  the  force  of 
law,  has  ever  been  recognized  or  applied  by  any  authority  com- 
petent to  give  it  the  force  of  law. 

A  third  ground  on  which  the  interference  of  this  court  is 
asked,  is,  that  full  and  complete  justice  cannot  be  obtained  at 
law.    The  complainants  say  that  in  consequence  of  the  division 
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of  the  lands  in  controversy  into  many  small  parcels,  and  the 
conveyance  of  many  of  them  to  diflPerent  persons,  and  the  fact 
that  many  of  the  tl*acts  so  conveyed  have  been  improved  by  the 
erection  of  costly  dwellings  and  large  expenditures  for  ornamen- 
tation, equities  have  arisen  in  favor  of  the  persons  making  these 
outlays  which  a  common  law  court  can  neither  recognize  uor 
protect.  Whether  or  not  the  bill  avers  these  equities  with  suffi- 
cient certainty  to  present  a  case  for  relief,  is  a  question  which  I 
think  should  not  be  considered  at  this  time.  The  defendant's 
right  to  dower  has  not  yet  been  adjudicated.  Her  right  is  not 
admitted ;  on  the  contrary,  the  complainants  deny  her  right. 
Her  claim  is  based  on  a  legal  right.  She  has  a  right  to  choose 
the  forum  which  shall  determine  her  legal  right.  After  her 
right  to  dower  has  been  established  at  law,  if  it  should  appear 
that  its  enforcement  according  to  legal  methods  will  be  attended 
with  serious  injustice,  it  may  then  be  the  duty  of  this  court, 
U|)on  a  proper  case  being  presented,  to  consider  whether  or  not 
equitable  relief  can  be  given.  But  at  this  juncture  it  is  clear  to 
my  mind  that  this  court  ought  not  to  pass  upon  that  question. 
I  am  of  opinion  the  case  presents  no  ground  for  the  interfer- 
ence of  this  court.  An  injunction  must  therefore  be  denied, 
and  the  order  to  show  cause  discharged,  with  costs. 


Receiver  of  the  State  Bank  at  New  Brunswick 

V. 

The  First  National  Bank  of  Plainfield. 

1.  A  transfer  of  title,  by  operation  of  law,  can  only  be  effected  within  the 
limits  of  tlie  territory  where  the  law  prevails ;  and,  as  the  laws  of  a  state  have 
no  extra-territorial  force,  it  follows  that  the  title  to  property  located  in  one 
state  cannot  be  passed  by  force  of  the  laws  of  another,  except  in  virtue  of  the 
comity  or  courtesy  which  prevails  among  different  nations  and  states  by  force 
of  international  law. 

2.  No  state  is  bound  to  give  effect  to  the  law  of  a  foreign  state  when,  to  do 
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aOf  will  prejudice  either  the  rights  of  its  citizens  or  the  interests  of  the  state ; 
but  where  a  transfer  of  property  is  valid  hy  the  lex  loci,  no  just  rule  of  comity 
reciuires  the  courts  of  the  state  where  the  property  happens  to  be  located,  to 
adjudge  such  transfer  to  be  invalid  at  the  instance  of  citizens  of  other  states, 
simply  on  the  ground  that  it  is  incompatible  with  its  laws. 

3.  A  debtor  cannot  discharge  his  liability  to  his  creiiitor  by  seeking  some 
person  whom  his  creditor  happens  to  owe,  and  paying  his  debt  to  him. 

4.  Suit  by  receiver  of  an  insolvent  bank  to  recover  moneys  of  the  bank  re- 
ceived by  one  of  its  creditors,  subsequently  to  his  appointment. — Held,  that 
the  complainant  could  have  no  relief  by  petition,  but  only  by  bill,  and  that 
the  fact  of  his  being  an  officer  of  the  court  entitled  him  to  no  privilege  not 
accorded  to  other  suitors. 


On  petition,  answer  and  proofs  taken  in  open  court. 
Mr,  A.  V,  Schenck^  for  receiver. 

Mr.  E,  W.  Runyon  and  Mr,  B,  Williamson,  for  defendant. 

Van  Fleet,  V.  C. 

The  following  summary  exhibits  all  the  facts  material  to  the 
controversy  in  this  case  :  On  the  Slst  of  March,  1877,  a  peti- 
tion was  filed  against  the  State  Bank  at  New  Brunswick,  for 
the  purpose  of  having  it  declared  an  insolvent  corporation,  and 
put  in  process  of  being  wound  up.  On  the  same  day,  an  injuno* 
tion  was  granted,  restraining  the  bank  from  exercising  any  of 
its  franchises,  and  enjoining  its  officers  from  collecting  any  of  its 
choees  in  action,  or  making  any  disposition  of  its  property. 
The  writ  was  duly  served  on  the  2d  of  April  following,  and  the 
next  day  the  petitioner  was  appointed  receiver.  On  the  day  the 
petition  was  filed,  the  Statti  Bank  owed  the  defendant  (the  First 
National  Bank  of  Plainfield)  about  $4,500.  The  defendant  was 
one  of  the  correspondents  of  the  State  Bank,  and,  on  the  9th 
and  10th  of  April,  1877,  collected,  on  commercial  paper  there- 
tofore forwarded  to  it  by  the  State  Bank,  $470.30.  This  sum 
was  not  credited  on  the  balance  due  on  the  31st  of  March,  1877, 
from  the  State  Bank  to  the  defendant,  but  still  stands  to  the 
credit  of  the  State  Bank  on  the  books  of  the  defendant.  The 
National  Park  Bank,  of  the  city  of  New  York,  was  also  a  cor- 
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respondent  of  the  State  Bank,  and,  on  the  day  the  petition  was 
filed,  was  indebted  to  the  State  Bank  a  trifle  over  $13,000. 
The  defendant  heard,  on  the  2d  of  April,  1877,  that  the  State 
Bank  had  failed ;  and  on  the  same  day  it  learned  that  the  Na- 
tional Park  Bank  owed  the  State  Bank  a  considerable  sum  of 
money.  The  defendant  at  once  procured  proceedings  to  be  insti- 
tuted in  the  Supreme  Court  of  New  York  for  the  recovery  of 
its  debt.  Tiie  method  it  pursued  was  this :  On  the  3d  of  April, 
1877,  it  assigned  its  claim  to  a  citizen  of  New  York,  and  he,  on 
the  next  day,  at  the  instance  of  the  defendant,  brought  an  action 
in  the  Supreme  Court  of  New  York  against  the  State  Bank,  and 
judgment  was  entered  therein  on  the  2l8t  of  July,  1877.  The 
judgment  so  recovered  was  subsequently  paid  by  the  National 
Park  Bank,  and  the  amount  charged  to  the  account  of  the  State 
Bank.  The  assignment  to  the  plaintiff  in  the  New  York  suit 
was  entirely  voluntary.  The  reasons  assigned  for  its  being  made 
are,  that  the  defendant  was  advised  that  its  suit  against  the  State 
Bank  could  be  more  expeditiously  and  efficaciously  prosecuted 
in  that  form  than  in  its  own  name,  and  that  it  would  thereby  be 
relieved  from  the  duty  incumbent  on  non-resident  suitors  of 
giving  bond  with  sureties  for  a  large  sum.  It  is  admitted  that 
the  suit  in  New  York  was,  in  everything  but  name,  the  suit  of 
<he  defendant.  The  State  Bank  received  actual  notice  of  the 
New  York  suit.  The  petitioner  took  no  step  to  prevent  the 
National  Park  Bank  from  paying  the  defendant's  judgment,  nor 
did  he  invoke  the  assistance  of  the  New  York  courts  to  get  pos- 
session of  tiie  property  of  the  State  Bank  located  in  that  state. 

Upon  these  facts,  the  receiver  seeks  an  order  requiring  the 
defendant  to  pay  him  not  only  the  $470.30  standing  to  the  credit 
of  the  State  Bank  on  ihe  books  of  the  defendant,  but  also  the 
money  recovered  and  collected  by  virtue  of  the  New  York  judg- 
ment. The  latter  branch  of  the  relief  claimed  is  put  upon  the 
ground  that,  by  force  of  law,  the  title  to  all  the  property 
belonging  to  the  defunct  bank,  immediately  on  his  appointment 
as  receiver,  became  vested  in  him  as  the  officer  of  this  court,  and 
that,  consequently,  the  defendant's  conduct  was  not  only  a  con- 
tempt of  the  authority  of  this  court,  but  also  a  fraud  upon  that 


7  Stew.]  OCTOBER  TERM,  1881.  453 


Beceiver  of  State  Bank  v.  First  National  Bank  of  Plainfield. 


provision  of  the  law  respecting  insolvent  corporations,  which 
directs  that  creditors  without  liens  shall  be  paid  equally,  or  pro- 
portionally to  the  amount  of  their  respective  debte. 

With  regard  to  the  first  branch  of  the  relief  sought,  it  is 
manifest  that  no  ground  for  the  interference  of  this  court  is 
shown.  The  case  is  the  ordinary  one  where  one  person  owes 
another  a  sum  of  money,  and,  on  demand,  has  refused  to  pay. 
It  is  marked  by  no  element  of  fraud,  trust,  accident,  mistake,  or 
other  ground  of  equity  cognizance;  and,  unless  this  court  can 
entertain  an  ordinary  collection  suit,  it  has  no  jurisdiction  in 
the  matter.  It  is  plain  the  petitioner  has  no  right  to  relief  here 
in  respect  to  this  claim. 

His  right  to  relief,  in  respect  to  his  other  claim,  rests  on  this 
proposition :  that  he  became  invested,  by  operation  of  law,  on 
his  appointment  as  receiver,  with  the  title  to  all  the  personal 
property  of  the  corporation,  whether  located  in  tliis  state  or  else- 
where ;  and  this  proposition  is  based,  in  turn,  on  the  maxim 
that  pei-sonal  property  has  no  aituSf  but  follows  that  of  its  owner — 
Mobilia  sequuntur  personam.  But  this  maxim  does  not  express 
the  prevailing  doctrine  with  regard  to  property  located  in  other 
jurisdictions  than  that  within  which  the  owner  is  domiciled.  It 
has  been  said  that  the  statement  that  personal  property  has  no 
situs,  expresses  a  metaphysical  rather  than  a  legal  truth  ;  for  it 
cannot  be  questioned  that  goods  found  within  the  limits  of  a 
sovereign's  jurisdiction  are  subject  to  his  laws,  and  it  would  be 
an  absurdity,  in  terms,  to  affirm  to  the  contrary.  Smith  v. 
Union  Bank  of  Georgetowriy  5  Peters  518.  It  may  be  considered 
as  part  of  the  settled  jurisprudence  of  this  country,  says  Chan- 
cellor Kent,  that  personal  property,  as  against  creditors,  has 
locality,  and  the  lex  loci  rei  sitce  prevails  over  the  law  of  the 
domicile  with  regard  to  the  rule  of  preferences  in  the  case  of  in- 
solvents' estates.  The  laws  of  other  governments  have  no  force 
beyond  their  territorial  limits ;  and,  if  permitted  to  operate  in 
other  states,  it  is  upon  a  principle  of  comity,  and  only  when 
neither  tlie  state  nor  its  citizens  would  suffer  inconvenience  from 
the  application  of  the  foreign  law.     2  Kenfs  Com,  406,     And 
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in  Moore  v.  Bonndl,  2  Vr,  90 ^  94,  Chief-Justice  Beasley,  speaking 
for  the  supreme  court,  said  : 

"  In  my  opinion,  it  has  been  rightly  held  that  the  law  of  comity  does  not 
prevent  an  independent  government,  in  the  exercise  of  its  undoubted  authorityi 
from  effectuating  its  own  local  policy  with  regard  to  the  property  of  [an  in- 
solvent]  debtor  found  within  its  territory." 

It  is  obvious  that  a  transfer  of  title,  by  operation  of  law,  can 
/  only  be  effected  within  the  limits  of  the  territorj'  where  the  law 
prevails ;  and,  as  the  laws  of  a  state  have  no  extra-territorial 
force,  it  follows  th&t  the  title  to  property  located  in  one  state 
cannot  be  passed  by  force  of  the  laws  of  another.  In  such  cases 
the  law  operates,  if  at  all,  on  the  property ;  and  if  the  property 
is  without  the  territorial  limits  of  the  slate  whose  legislature 
enacted  the  law,  it  is  plain  that  the  law  can  have  no  effect  upon 
it,  except  in  virtue  of  the  comity  or  courtesy  which  prevails 
among  different  nations  and  states  by  force  of  international  law. 
The  boundaries  of  tliis  comity,  I  think,  are  very  clearly  defined. 
No  state  is  bound  to  give  effect  to  the  law  of  a  foreign  state  , 
when,  to  do  30,  will  prejudice  either  the  rights  of  its  citizens  or 
the  interests  of  the  state;  but,  on  the  contrary,  each  state  is 
bound  to  give  its  citizens  the  full  benefit  of  all  the  remedies  ami 
>^  securities  provided  b)  its  laws.  Hoyt  v.  Thompson's  Exr.,  10 
N.  Y,  207 ;  WUlitts  v.  WaUe,  25  K  Y.  577;  Kelly  v.  CrafOy 
^5  N.  Y,  86.  But  where  a  transfer  of  property  is  valid  by  the 
lex  lody  whether  it  be  effected  by  the  act  of  the  debtor,  or  by 
operation  of  law,  no  just  rule  of  comity  requires  the  courts  of  the 
state  where  the  property  happens  to  be  located,  to  adjudge  such 
Itransfer  to  be  invalid,  at  the  instance  of  citizens  of  other  states, 
Isimply  on  the  ground  that  it  is  incompatible  with  its  laws.  For 
example :  A  transfer  of  property  located  here,  made  by  a  citizen 
of  New  York,  which,  though  inconsistent  in  substantial  respects 
with  the  provisions  of  our  law,  yet  if  valid  by  the  law  of  Xe^ 
York,  will  be  enforced  here  against  everybody  but  the  citixenfl 
of  this  state.  This  is  now  the  established  doctrine  of  the  courts 
of  this  state.  jBen%  v.  WhiUemore,  i  C.  E,  Or.  462;  Moor^ 
v.  Bunnell,  ubi  supra. 
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Applying  this  rule  to  the  ease  iti  hand,  it  is  obvious  that  if 
the  defendant  had  brought  its  action  in  New  York,  in  its  own 
name,  it  would  not  have  been  permitted  to  proceed  against  the 
property  of  the  bank  located  in  New  York,  as  though  the  title 
to  it  stood  unaffected  and  unclianged,  but  it  would  have  been 
held  bound  by  the  law  of  its  domicile.  By  that,  the  title  to  the 
property  in  question  was  vested  in  the  petitioner  for  the  equal 
benefit  of  all  creditors  occupying  the  same  rank.  In  a  case  iu 
all  material  respects  precisely  similar,  the  courts  of  New  York 
have  held  that  a  creditor  who,  by  legal  proceedings  instituted  in 
another  state,  had  put  himself  in  possession  of  the  property  of  an 
insolvent  debtor,  which  had  been  previously  assigned  pursuant 
to  the  laws  of  that  state,  acquired  no  title  thereto  against  the 
assignee,  and  that  the  assignee  was  entitled  to  recover  it  in  an 
action  of  trover.  Van  Buskirk  v.  Warren^  34,  Barb.  4S7 ;  S. 
a,  13  Abb.  Pr.  14s. 

The  fact  that  the  defendant  assigned  its  claim  to  a  person  who, 
according  to  the  rules  of  comity,  was  entitled  to  greater  consid- 
eration and  a  higher  position  before  the  courts  of  Now  York 
than  it  was,  adds  nothing  to  the  strength  of  its  claim,  nor  should 
that  fact  induce  the  court  to  award  it  anything  to  which  it  was 
not  entitled  by  strict  law. 

Up  to  this  point  it  has  been  assumed  that  the  appointment  of 
the  petitioner  as  receiver,  ipso  facto,  invested  him  with  title  to 
the  property  of  the  bank.  The  statute  does  not  expressly  declare 
that  such  change  of  title  shall  be  effected  by  his  appointment, 
but  simply  says  that  he  shall  have  power  and  authority  to  take 
possession  of  the  property  of  the  corporation,  and  to  sell  and 
convey  or  assign  it.  Rev.  189  §  7'2.  In  this  respect  it  differs 
materially  from  the  recent  bankrupt  law,  under  which  the  regis- 
ters in  bankruptcy  were  given  authority  to  transfer  the  property 
of  bankrupts  to  their  assignees ;  and  also  from  our  statute  regu- 
lating proceedings  against  insolvent  debtors,  which  directs  that 
the  debtor  shall,  before  his  discharge,  execute  an  assignment  of 
his  property  to  the  assignee  appointed  by  the  court.  Rev.  4^9 
§  11,  Both  of  the  statutes  last  named  plainly  provide  that  the 
debtor  or  owner  shall  be  divested  of  title,  and  that  his  assignee 
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shall  be  invested  with  it.  They  do  soiiiethiog  more  than  simply 
put  the  debtor's  property  in  custodia  iegis,  Xot  so,  however, 
with  the  statute  under  consideration.  That  meix'lv  confers  a 
right  to  take  possession  and  |x>wer  to  sell.  It  dots  nut  change 
the  title,  but  leaves  it  in  the  same  condition  as  the  title  to  prop- 
erty seized  uuder  execution  is  left ;  the  law  takes  custody  of  the 
property,  leaving  the  title  unchanged,  until  a  sale  l>ecomes  neces- 
sary. In  such  cases,  no  change  of  title  occurs  until  sale  is  made. 
The  officer  has  merely  a  power  of  sale,  but  until  the  power  is 
exercised  the  title  remains  as  it  was  before  seizure.  If  the  de- 
fendant in  execution  pays  the  debt,  the  writ  becomes  inoperative; 
the  law  then  relaxes  its  grasp,  and  the  defendant's  title  to  the 
pit)perty  at  once  becomes  as  perfect  as  it  was  before  seizure.  So, 
too,  if  the  action  in  which  a  receiver  is  appointed  is  dismissed 
and  the  receiver  discharged,  no  act  of  transfer  is  required  to  give 
or  restore  title  to  the  corporation.  By  the  dismissal  of  the 
action,  the  court  renounces  its  power  over  the  property,  and  the  | 

corporation  resumes  possession,  not  in  virtue  of  a  new  or  restored  i 

title,  but  in  virtue  of  a  previous  unchanged  title.  ' 


This  was  tiie  construction  given  to  this  statute  as  early  as 
1843.  Chancellor  Pennington,  in  WlUink  v.  Morris  Catialajid 
Banking  Company,  3  Gt\  Ch.  377 j  held  that  the  appointment 
of  a  receiver  did  not  effect  a  cliange  in  the  title  to  tiie  property 
of  an  insolvent  corjioration,  but  merely  put  him  in  the  place  of 
the  directors  or  managers,  and  simply  invested  him  with  a  naked 
power  of  sale.  Chancellor  Halsted,  however,  in  the  subsequent 
case  of  Corrigan  v.  Trenton  Delatoare  Falls  Company,  3  Hal. 
Ch.  4S9,  held  that  the  ap{>ointment  of  a  receiver  operated,  by 
force  of  the  statute,  as  a  conveyance  to  the  receiver,  but  this 
opinion  was  expressed  without  attempting  to  show  that  it  was 
warrantei^l  by  the  language  or  purpose  of  the  statute,  and,  it 
would  seem,  in  ignorance  of  the  prior  adjudication.  When  the 
language  of  the  statute  under  consideration  is  contrasted  with 
that  of  the  two  kindred  statutes  before  referred  to,  it  seems  to  be 
very  clear  that  the  interpretation  given  to  it  by  Chancellor  Pen- 
nington is  the  one  that  must  prevail. 

So  far,  the  case  has  been  considered  as  though  the  fact  was  j 
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definitely  established  that  the  payment  made  by  the  National 
Park  Bank  to  the  defendant  was  made  under  compulsion  of  law. 
The  petition  avers  that  by  means  of  the  judgment  recovered  in 
New  York,  and  proceedings  subsequently  had  thereon,  the  de- 
fendant received  from  tlie  National  Park  Bank  a  certain  sum  of 
money,  l>eing  part  .of  the  amount  due  from  the  latter  bank  to  the 
State  Bank.  The  answer  simply  says  that  the  defendant  has 
been  informed  that  subsequent  to  the  recovery  of  the  judgment, 
the  National  Park  Bank  paid  it.  No  proofs  were  offered  on 
this  point,  except  to  show  that  in  the  account  kept  by  the  Na- 
tional Park  Bank  the  State  Bank  stands  charged  with  the  amount 
of  the  judgment.  In  this  condition  of  the  proofs  there  is  cer- 
tainly no  warrant  for  a  finding  that  the  payment  to  the  defend- 
ant was  made  pursuant  to  any  authority  whatever.  It  would 
seem  to  have  been  purely  officious.  If  so,  it  is  clear  the  debt  is 
not  discnarged,  and  the  receiver  has  a  perfect  remedy  against  the 
original  debtor.  A  debtor  cannot  discharge  his  liability  to  his 
creditor  by  seeking  some  person  whom  his  creditor  happens  to 
owe  and  paying  his  debt  to  him. 

But  if  my  judgment  was  for  the  petitioner  on  all  other  points, 
I  think  it  is  clear,  according  to  the  established  practice  of  the 
court,  that  the  court  could  give  the  petitioner  no  relief  on  the 
present  record.  He  is  here  by  petition,  and  not  by  bill.  So  far 
as  I  am  aware,  no  instance  exists  in  wliich  relief  of  the  character 
sought,  and  on  a  case  similar  to  that  exhibited  here,  has  been 
awarded  on  a  petition.  It  is  undoubtedly  true  that  there  are 
cases  in  which  a  suitor  may  institute  a  suit  or  proceeding  in  this 
court  by  petition,  but  I  think  the  use  of  such  process,  for  such  a 
purpose,  must  be  held  to  be  limited  to  those  instances  in  which 
the  legislature  has  expressly  authorized  its  use,  or  where  its  use 
has  the  sanction  of  long-established  practice.  Suits  for  divorce 
may  be  commenced  by  petition  {Rev.  316  §  7),  and  so  may  a  suit 
to  procure  an  adjudication  of  insolvency  against  a  corporation 
(Bet?.  189  §  70)y  and  proceedings  for  the  ?ale  of  land*  limited 
over  may  be  begun  in  the  same  manner  [Rev,  1052  §  42).  And 
by  the  long-established  practice  of  the  court,  infants  may  have 
guardians  assigned  for  them,  and  orders  for  maintenance  made. 
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under  proceedings  instituted  by  petition,  and  withont  bill.  Ex 
parte  Salter,  3  Br,  C,  C.  500 ;  Ex  parte  Mountforty  15  Fes. 
44^5  ;  In  re  Bosiwick,  4-  Johns.  Ch.  100, 

Except  in  these  and  a  few  other  instances,  I  think  the  use  of 
a  petition  as  the  initial  process  in  an  equity  suit  or  proceeding  is 
without  precedent,  and  contrary  to  the  uniform  course  of  prac- 
tice. It  is  ordinarily  used  for  interlocutory  purposes.  Chief- 
Justice  Shaw  defined  it  as  follows : 

''  A  petition,  in  legal  language,  describes  an  application  to  a  court,  in  writ* 
ing,  in  contradistinction  to  a  motion,  which  may  be  made  trim  voce"  Bergen 
V.  Jone^y  4  Mete.  S71, 

Tliis  definition  was  adopted  in  Shaft  v.  Phoenix  Mut,  Life  Ins. 
Co.,  67  N.  Y,  544*  Mr.  Daniell^  in  his  treatise  on  Practice, 
savs: 

"  Interlocutory  applications,  when  made  viva  rore,  are  called  motions ;  when 
made  in  writing,  they  are  called  petitions.  There  does  not  appear  to  be  any 
distinct  line  of  demarkation  between  the  cases  in  which  they  should  be  made 
by  motion  and  in  which  th&y  should  be  made  by  petition,  but,  as  a  general 
rule,  where  any  long  or  intricate  statement  of  facts  is  required,  the  applica- 
tion should  be  made  by  petition,  while,  in  other  cases,  a  motion  will  be  suffi- 
cient."   2  Dan.  Ch.  Pr.  1587. 

The  same  office  is  assigned  to  petitions  by  other  writers  in 
equity  practice.  1  Smithes  Ch,  Pr,  70 ;  Adamses  Eq.  34.S ;  1 
Barb.  Ch.  Pr,  579,  As  a  general  rule,  a  petition  cannot  be 
presented  in  a  cause  until  the  bill  has  been  filed.  2  Dan.  Ck. 
Pr.  1604^,  Petitions  for  leave  to  sue  in  forma  pauperis  are  an 
exception  to  this  rule.  1  Barb,  Ch.  Pr,  579,  By  Lord  Bacon's 
eightieth  ordinance,  it  is  ordained  tliat  no  final  order  shall  be 
gl'anted  on  petition,     r^  Montague^ s  Life  of  Bacon  4^4-' 

The  petitioner,  although  an  officer  of  this  court,  is  entitled  to 
no  privilege  here  that  would  not  be  accorded  to  any  other  suitor. 
In  seeking  relief  here  he  must  come  by  the  same  process  that 
other  suitors  are  required  to  use,  and  must  prosecute  his  suit  in 
the  same  manner  that  any  other  suitor  would  be  required  to  do. 
The  rules  of  practice  are  as  much  a  law  unto  him  as  to  other 
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suitors,  and  while  the  present  rules  of  practice  remain  in  force, 
no  suitor  can  have  relief,  on  a  case  like  that  on  which  the  peti- 
tioner's claim  to  relief  rests,  unless  he  seeks  it  by  formal  bill. 
For  these  reasons,  I  think  the  petition  must  be  dismissed,  with 
costs. 


Bridget  Hannon 

V. 

Thomas  V.  J.  Christopher. 

1.  A  devise  to  three  persons,  "  to  the  survivor  of  them,  and  to  the  heirs  and 
assigns  of  such  survivor/'  creates  a  joint  estate  for  life  in  the  three,  with  con- 
tingent remainder  in  fee  to  the  survivor. 

2.  Whether  a  contingent  or  an  after-acquired  interest  will  pass  by  estoppel, 
as  the  result  of  a  conveyance  by  deed  of  bargain  and  sale,  without  covenants, 
depends  upon  whether  it  was  the  intention  of  the  parties  to  convey  it;  and 
whenever  it  clearly  appears  that  such  was  their  intention,  it  is  the  duty  of  the 
court  to  adjudge  an  est^tppel,  in  order  that  the  deed  may  be  carried  into  effect 
according  to  the  minds  of  the  parties. 

3.  Equity  recognizes  no  rule  as  binding  which  will  constrain  it  to  do  injus- 
tice. 

4.  Whether  the  appearance  of  the  truth  on  the  face  of  the  instrument  will 
defeat  an  estoppel  or  nol,  must  depend  upon  the  fact  whether  it  is  so  expressed 
that  it  can  be  readily  seen  and  understood  by  the  person  who  ought  to  be 
influenced  by  it,  or  in  manner  so  technical  or  obscure  that  it  was  not  seen  nor 
understood  by  such  person,  who  dealt  with  the  party  sought  to  be  estopped, 
as  though  the  words  on  which  the  estoppel  is  founded  expressed  the  whole 
truth. 

5.  Where  lands  are  conveyed  by  deed  of  bargain  and  sale  simply,  which 
ordinarily  operates  only  to  transfer  vested  interests,  but  it  distinctly  appears  ^ 
on  the  face  of  the  deed  that  it  was  intended  to  transfer  any  future  interest 
which  the  grantor  might  acquire,  equity  will  treat  the  deed  as  an  executory 
agreement  to  convey,  and  compel  the  grantor  to  convey  the  subsequently 
acquired  interest. 


On  motion  to  dissolve  injunction,  heard  on  bill  and  answer. 
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Mr.  8,  B.  Ransonif  for  motion. 
Mr.  Peter  Bentley,  contra. 

Van  Fleet,  V.  C. 

The  defendant  seeks  to  have  an  injunction,  which  has  been 
granted  against  the  further  prosecution  of  an  action  of  eject- 
ment, dissolved.  The  facts  on  which  the  motion  must  be  decided 
are  undisputed.  They  show  that  Mary  Verniilya  died  seized 
in  fee  of  the  lands  in  dispute,  in  1824,  leaving  a  will,  in  which 
she  made  the  following  devise : 

"  And  also  I  give  and  devise  all  my  real  estate,  whatsoever  and  wherc«over, 
unto  mv  niece,  Mar/  Ann  Jarvis,  my  mother,  Sarah  Vermilya,  and  my 
brother,  Thomas  Vermilya,  to  the  survivor  of  them,  and  to  the  heirs  and 
assigns  of  such  survivor." 

The  lauds  in  dispute  passed  by  this  devise.  The  devisees 
died  in  the  following  order:  First,  Sarah  Vermilya,  March  30th, 
1834;  second,  Mary  Ann  Jarvis,  January  29th,  1846,  and 
lastly,  Thomas  Vermilya,  in  September,  1853.  Mary  Ann 
Jarvis  married  Thomas  S.  Christopher  January  9th,  1840,  and 
had  by  him  two  children,  viz.,  the  defendant  (Thomas  V.  J. 
Christopher)  and  James  J.  V.  Christopher.  Tliomas  Vermilya, 
shortly  after  the  death  of  his  mother,  Sarah  Vermilya,  and  on 
the  10th  of  October,  1834,  conveyed  the  lands  in  dispute  to 
Mary  Ann  Jarvis,  by  deed  containing  the  following  recitals  : 

"  Whereas,  Mary  Vermilya,  late  of  the  city  of  New  York,  deceased,  was  in 
her  lifetime  seized  in  fee  simple  of  and  in  certain  lots  of  land,  hereinafter  {>ar- 
ticularly  described  ;  and  whereas,  the  said  Mary  Vermilya  did,  in  and  by  her 
will,  by  her  duly  made  to  pass  real  estate,  bearing  date  September  2d,  1824, 
give  and  devise  all  her  real  estate,  whatsoever  and  wheresoever,  unto  her 
niece,  Mary  Ann  Jarvis,  her  motlier,  Sarah  Vermilya,  and  her  brother, 
Thomas  Vermilya,  to  the  survivor  of  them,  and  to  the  heirs  and  assigns  of 
such  survivor ;  and  whereas,  Sarah  Vermilya,  my  mother,  is  now  dead,  ami  the 
said  property  is  now  vested  in  me,  the  said  Thomas  Vermilya,  and  Mary  Ann 
.larvis,  in  fee  simple,  and  I,  the  said  Thomas  Vermilya,  being  desirous  of 
vesting  the  whole  in  my  niece,  Mary  Ann  Jarvis,  now  this  indenture  wit- 
nesseth,"  &c. 
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The  deed  then,  iu  consideration  of  the  sum  of  $100,  graqts, 
bargains  and  sells  unto  Marj  Ann  Jarvis,  and  to  her  heirs 
and  assigns,  all  the  grantor's  estate,  right,  title  and  interest  what- 
soever, under  the  will  of  Mary  Verniilya  or  otherwise,  of,  in  and 
to  the  lands  therein  described.  The  deed  is  without  covenants, 
bat  the  habendum  declares  that  the  grantee,  and  her  heirs  and 
assigns,  shall  have  and  hold  the  lands,  to  her  and  their  use,  ab- 
solutely, forever. 

On  the  6th  of  September,  1844,  Mary  Ann  Jarvis,  together 
with  her  husband,  Thomas  S.  Christopher,  by  deed  containing 
covenants  of  general  warranty,  conveyed  Uhe  lands  in  dispute 
to  John  Arbuckle.  Since  then,  in  virtue  of  several  mesne  con- 
veyances, they  have  become  vested  in  the  complainant.  No 
dispute  is  raised  respecting  the  regularity  of  the  complainant's 
title  ;  the  objection  to  her  case  goes  deeper ;  it  is  denied  that  the 
source  from  which  she  derived  her  title  could  grant  a  fee. 

Thomas  Vermilya,  the  survivor  of  the  three  devisees,  died,  as 
already  stated,  in  September,  1853.     He  left  a  will,  by  which 
he  gave  his  whole  estate  to  the  defendant  (Thomas  V.  J.  Chris- 
topher) and  to  the  defendant's  brother,  James  J.  V.  Christo- 
pher, and  to  the  defendant's  father,  Thomas  S.  Christopher.     The 
defendant's  father  and  brother  both  subsequently  died  intestate, 
and  without  leaving  any  other  relative  as  near  in  blood  as  he ; 
consequently,  the  whole  estate  of  which  Thomas  Vermilya  was 
seized  at  the  time  of  his  death  is  now  vested  in  the  defendant. 
The  defendant,  under  a  claim  that  the  deed  from  Thomas  Ver- 
milya to  Mary  Ann  Jarvis  passed  only  a  life  estate,  and  that  the 
fee  is  now  vested  in  him,  has  brought  an  action  of  ejectment 
against  one  of  the  complainant's  tenants.     That  suit  has  been 
enjoined  at  the  instance  of  the  complainant,  and  the  question 
now  before  the  court  is,  whether  or  not,  on  the  facts  first  nar- 
rated, the  defendant  is  entitled  to  have  that  injunction  dissolved. 
The  main  topic  of  debate  presented  by  the  case  is,  whether  or 
not  the  deed  of  1834,  made  by  Thomas  to  Mary  Ann,  should 
be  adjudged  to  have  created  an  estoppel,  which  should  debar 
Xhomas,  and  those  standing  in  his  rights,  from  asserting  a  claim 
to  the  estate  subsequently  cast  upon  him  by  the  death  of  Mary 
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Ann.  At  the  time  Thomas  mnde  that  deed,  it  is  admitted  li< 
was  seizeil  of  only  a  life  estate,  with  a  paesibility  that  the  con. 
tingent  remainder  in  fee  might  vest  in  him  as  survivor.  Thi 
legal  construction  of  the  devise  is,  in  my  judgment,  entinlj 
clear.  The  three  devisees  took  a  joint  estate  for  life,  with  con 
tingent  remainder  in  fee  to  the  survivor.  Under  our  system  of 
real  property  law,  neither  words  of  inheritance  nor  perpetuity 
are  necessary  to  pass  a  fee  hy  will.  By  tlie  common  law  tb«j 
were,  but  a  devise  to  A  and  his  assigns  forever,  or  to  A  siid  bi: 
heir,  would  pass  a  fee.  4  Own.  Dig.  161,  tit.  "EataU  by  Demx ' 
71.  {4)'  So  a  devise  to  erne  et  aanguini  suo  would  pass  an  estali 
of  like  quantity.  Oilbert  on  Dev.  19.  By  a  statute  passed  iu 
1784,  it  is  enacted  that  all  devises  in  which  the  words  heirs  am 
assigns,  or  heirs  and  assigns  forever,  are  omitted,  and  no  es|ire$ 
sions  are  contained  whereby  it  shall  appear  that  such  devise  wa 
intended  to  convey  an  estate  for  life  only,  shall  be  construed 
deemed  and  adjudged,  in  all  courts  of  law  and  equity,  to  conve; 
iin  estate  in  fee  simple  in  as  full  a  manner  as  if  the  lands  iiai 
been  given  to  the  devisee,  ami  to  his  heirs  and  assigns  forever 
Rev.  300  §  13.  Hence,  as  the  law  stands,  a  devise  to  A,  simp/i 
mter,  in  which  nothing  appears  indicating  a  purpose  to  give  bin 
only  a  life  estate,  will  cretite  a  fee.  In  view  of  the  provision 
of  this  statute,  it  is  clear  that  if  the  devise  in  this  case  had  beei 
to  the  three,  and  to  the  survivor,  without  more,  the  survive 
would  have  taken  the  fee,  and  such,  obviously,  in  view  of  it 
terms  of  this  devise,  must  have  been  the  construction  it  wouli 
have  received  according  to  the  common  law,  and  in  the  abseno 
of  a  statute  like  that  just  cited.  A  devise  to  two,  and  the  sm 
vor  of  them,  and  the  heirs  of  such  survivor,  gives  them  s  joiti 
estate  for  life  only,  with  contingent  remainder  in  fee  to  the  sur 
vivor.  2  Ftarm  on  Rem.  66  §  1S7  a ;  Ftcfc  v.  JStfward*,  3  I 
Wm».  37.'. 

Thomas  Vermilya,  then,  according  to  the  l^al  coostructioi 
of  this  devise,  became  seized  of  the  fee  of  the  lands  in  disput 
on  the  death  of  his  niece,  Mary  Ann  Christopher.  The  dt 
fendant  stands  in  his  place,  with  no  greater  rights  or  higli( 
equity.     He  is  simply  the  donee  of  Thomas,  and  the  case  mu: 
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be  deckled  in  the  same  manner  that  it  would  be  if  Thomas  were 
the  person  seeking  to  dissolve  this  injunction.     The  recitals  of 
the  deed  made  by  Thomas  to  Mary  Ann  show,  beyond  all  ques- 
tioD,  that  the  estate  about  which  they  were  dealing,  and  which 
Thomas  intended  to  convey,  and  Mary  Ann  expected  to  get,  was 
the  fee.     It  is  incontrovertible  that  the  decisive  and  controlling 
representation  of  the  deed  is  that  in  which  it  is  said,  that  ^*the 
^d  property  is  now  vested  in  me^  Tlwmas  Vermilya,  and  my  niece, 
Mary  Ann  Jarvis,  in  fee  simple."     They  manifestly  dealt  on  the 
basis  that  they  were  the  owners,  absolutely,- of  as  great  and  as 
perfect  an  estate  as  it  is  possible  to  hold  in  lands. 
Do  the  recitals  of  tliis  deed  create  an  estoppel  against  Thomas  ? 
There  is  an  apparent  conflict  in  the  adjudications  upon  the 
question  whether  a   deed  of  bargain  and  sale,  without  warranty 
of  title,  but  containing  recitals  showing  that  the  parties  evi- 
dently dealt  under  a  belief  that  the  grantor  was  seized  of  a  greater 
estate  in  the  lands  than  he  actually  had  at  the  time  of  its  execu- 
tion, will  bind  or  transfer,  by  estoppel,  a  contingent  or  subse- 
quently acquired  estate.     Some  seem  to  hold  that  a  grant  in  this 
form  is  utterly  inefficacious  to  pass  an  estate  not  yet  vested, 
and   can   only   operate   as    a  conclusion    between    the    parties 
and   their   privies   on   an    estate   vested   at    the    time   of    its 
execution ;  while  others,  resting   upon    a    much   more    liberal 
and  just  basis,  hold  that  whether  a  contingent  or   an   after- 
acquired    interest   will    pass   by   estoppel,   as   the   result   of  a 
conveyance  in  this  form,  depends  entirely  upon  whether  it  was 
the  intention  of  the  parties  to  convey  it,  and  that  whenever  it 
clearly  appears  that  such  was  their  intention,  it  is  the  duty  of 
the  court  to  adjudge  an  estoppel,  in  order  that  the  deed  may  be  , 
carried  into  effect  according  to  the  minds  of  the  parties.     No  re- ' 
view  of  the  learning  on  this  subject  will  be  attempted.     The 
limits  of  a  judicial  opinion  are  neither  sufficient  nor  adapted  to 
such  an  undertaking.     The  cases  will  be  found  collected  in  the 
American  notes  to  the  Duchess  of  Kingston's  case,  2  Smith's  L. 
C.  623y  et  seq. 

In  toy  opinion,  the  latter  view  is  the  correct  one.  It  oom- 
mends  itself  to  my  sense  of  justice  as  being  in  entire  accord  with 
certain  fundamental  doctrines  of  the  law,  and  it  is  obviously 
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better  adapted  to  promote  and  further  justice  than  its  opposite. 
It  appears  to  be  a  natural  deduction  from,  if  not  an  actual  ex- 
emplification of,  that  great  principle  which  declares  that  in 
searching  for  the  meaning  of  an  instrument,  that  interpretation 
shall  prevail  which  is  '^as  near  the  minds  and  ap()arent  intent 
of  the  parties  as  it  possibly  may  be,  and  the  law  will  permit" 
Shep.  Touch,  ch.  V.  p.  85.  And  "  if  it  cannot  operate  in  one 
form,  it  sliall  operate  in  that  which,  by  law,  will  effectuate  the 
intention  of  the  parties."     OoodtWe  v.  Bailey,  Cowp.  597. 

The  most  accurate  and  lucid  statement  of  the  essentials  of  such 
an  estoppel  that  has  come  under  my  observation,  is  that  given 
by  Mr.  Justice  Nelson,  in  pronouncing  the  opinion  of  the  su- 
preme court  of  the  United  States,  in  the  case  of  Van  Renssdaer 
V.  Kearney,  11  How.  297,  SOI,  in  which  he  says : 

"  That  if  the  deed  bears  on  its  face  evidence  that  the  grantor  intended  to 
convey,  and  the  grantee  expected  to  become  invested  with  an  estate  of  a  par* 
ticuhir  description  or  quality,  and  that  the  bargain  proceeded  upon  that  foot> 
ing  between  the  parties,  then,  although  it  may  not  contain  any  covenants  of 
title,  in  the  technical  sense  of  the  term,  still,  the  legal  operation  and  effect  of 
the  instrument  will  be  as  binding  upon  the  grantor  and  those  claiming  under 
him,  in  respect  to  the  estate  thus  described,  as  if  a  formal  covenant  to  that 
effect  had  been  inserted,  at  least  so  far  as  to  estop  them  from  ever  afterward 
denying  that  he  was  seized  of  the  particular  estate  at  the  time  of  the  convey- 
ance." 

Then,  after  a  careful  examination  of  several  previous  adjudi- 
cations, both  by  the  courts  of  England  and  of  this  country,  he 
further  says : 

*'  The  principle  deducible  from  the  authorities  seems  to  be  that  whatever 
may  be  the  form  anil  nature  of  the  conveyance  to  pass  real  property,  if  the 
grantor  sets  forth  on  the  face  of  the  instrument,  by  way  of  recital  or  averment, 
that  he  is  seized  or  possessed  of  a  particular  estate  in  the  premises,  and  which 
esUite  the  deed  purports  to  convey,  *  *  *  the  grantor,  and  all  persons  in 
privity  with  him,  shall  be  estopped  from  ever  afterwards  denying  that  he  was 
so  seized  and  possessed  at  the  time  he  made  the  conveyance.  The  estoppel 
works  upon  the  estate,  and  binds  an  after-acquired  title  as  between  the  parties 
and  privies.  The  reason  is,  that  the  estate  thus  affirmed  to  be  in  the  party  at 
the  time  of  the  conveyance,  must  necessarily  have  influenced  the  grantee  in 
making  the  purchase,  and  hence  the  grantor  and  those  in  privity  with  him,  in 
good  faith  and  fair  dealing,  should  be  forever  thereafter  precluded  from  gain- 
saying it," 
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The  rale  thus  established  was  subsequently  affirmed  in  IVenek 
V.  Spencer,  21  How,  228.  Chancellor  Walworth,  prior  to  the 
decision  of  Van  Rensselaer  v.  Kearney,  had  enunciated  the  same 
doctrine,  substantially,  in  giving  his  opinion,  as  a  judge  of  the 
court  of  errors  of  New  York,  in  Jackson  v.  WaJdron,  13  Wend, 
178 ;  and  his  formula  of  the  rule  was  subsequently  quoted  and 
approved  in  Fitzhugh  v,  Tyler,  9  B.  Mon.  559,  The  learned 
editor  of  the  American  notes  to  the  Duchess  of  Kingston's  case, 
states  that  the  fair  result  of  the  more  recent  cases  would  seem 
to  be,  that  whenever  the  terms  of  the  deed,  or  of  the  covenants 
which  it  contains,  clearly  show  that  it  was  meant  to  convey  an 
absolute  and  indefeasible  title,  and  not  merely  that  which  the 
grantor  had  at  the  time,  it  will  bind  and  pass  every  estate  or 
interest  which  may  vest  in  him  subsequent  to  its  execution, 
whether  the  warranty  which  it  contains  be  general  or  special,  and 
although  it  may  contain  no  warranty  whatever.  2  Smith's  L. 
C.  6S6.  In  the  language  of  Mr.  Justice  Nelson,  it  is  clear  that 
this  doctrine  is  founded  upon  the  highest  principles  of  morality, 
and  recommends  itself  to  the  justice  and  common  sense  of  every 
one. 

But  for  the  presence  of  another  fact  in  the  recitals  of  this  deed, 
viz.,  a  correct  recital  of  the  terms  of  the  devise,  I  think  it  might 
very  properly  be  declared,  at  this  point,  without  further  consid- 
eration, that  the  defendant  is  estopped.  The  presence  of  this  fact 
makes  the  recitals,  in  their  legal  essentials,  flatly  contradictory. 
The  grantor  says  that  he  and  his  grantee  hold  the  lands  in  fee ; 
but  in  stating  the  facts  from  which  this  conclusion  is  deduced,  he 
shows,  at  least  to  the  professional  mind,  that  his  deduction  is 
entii*ely  unwarranted.  Now,  it  cannot  be  doubted  that  it  was 
originally  held  that  there  could  be  no  estoppel  by  deed  where  the 
truth  appeared  on  the  face  of  the  instrument.  ^  Com.  Big.  205, 
tit.  '' Estoppel''  {E2);  Sinclair  v.  Jackson,  8  Cbw.  643;  PeUetreau 
V.  Jackson f  11  Wend.  Ill ;  Jfferys  v.  Bucknell,  2  Bam.  &  Ad. 
278;  WoUingv.  Camp,  4,  Harr.  I4S.  But  this  rule,  like  all 
other  legal  rules,  was  formulated  for  the  doing  of  justice,  and 
when  it  cannot  be  used  for  that  purpose,  but  its  enforcement  will 
lead  to  injustice  or  wrong,  it  should  be  disregarded.     Equity 
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recognizes  no  rule  as  binding  which  will  constrain  it  to  do  injus- 
tice. Recently  this  rule  has  been  repudiated  by  three  of  the 
superior  courts  of  England — chancery,  exchequer  chamber  and 
queen's  bench.  In  the  court  of  chancery,  Lord  Chelmsford 
declared  that  the  appearance  of  the  truth  on  the  face  of  the  deed 
constituted  a  reason  rather  why  the  party  should  be  held  to  be 
estopped,  than  that  he  should  be  permitted  to  gainsay  or  disprove 
what  he  had  previously  admitted  or  alleged.     I  quote  his  words: 

"  It  appears  to  me  that  the  circumstance  of  the  truth  of  the  case  appearing 
upon  the  deed,  is  a  reason  why  the  agreement  of  the  parties,  which  it  embodies, 
should  be  carried  out,  either  by  giving  effect  to  their  intentions  in  the  manner 
which  they  have  prescribed,  or,  by  way  of  estoppel,  to  prevent  their  denying 
the  right  to  do  the  acts  which  they  have  authorized  to  be  done."  JoUy  v.  .ir- 
hUhnot,  4DeQ.&  J.  224, 

And  Chief-Baron  Kelly,  in  giving  his  opinion  in  Morton  v. 
WoodSy  L.  R.  {4-  Q*  B.)  29Sy  said  that  if  there  were  any  decisions 
or  dida  which  held  that  where  the  truth  appears  there  can  be  no 
estoppel,  that  doctrine  must  now  be  considered  overruled ;  and 
he  thought  it  had  been  rightly  overruled.  The  same  case,  when 
before  the  court  of  queen's  bench,  was  decided  in  the  same  way. 
i.  R.  (3  Q.  B,)  658. 

Now  it  cannot  be  denied,  that  the  truth  appears  on  the  face  of 
the  deed  under  consideration,  but  it  is  also  entirely  clear  that  the 
parties  dealt  with  each  other  as  though  it  did  not  appear  thvre. 
It  must  also  be  admitted  that  what  is  false,  as  well  as  what  is 
true,  is  declare<l  on  the  face  of  this  instrument,  and  that  the  par- 
ties dealt  with  each  other,  obviously,  understanding  that  truth 
and  falsehood,  in  this  instance,  were  consistent.  The  truth  was 
obscurely  stated,  and  the  falsehood  plainly,  and  they  dealt,  con- 
sequently, on  the  basis  of  the  falsehood.  In  this  condition  of 
aiiairs,  I  think  it  would  be  a  manifest  misapplication  of  1^1 
principles  to  say  that  the  truth  bars  the  estoppel.  The  true  rule 
upon  this  subject  I  take  to  be  this :  Whether  the  appearance  of 
the  truth  on  the  face  of  the  instrument  will  defeat  an  estoppel  or 
not,  must  altogether  depend  upon  the  fact  whether  it  is  so  ex- 
pressed that  it  can  be  readily  seen  and  understood  by  the  person 
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who  ought  to  be  influenced  by  it,  or  in  manner  so  technical  or 
obscure  that,  although  it  must  be  admitted  it  appears  in  the  in- 
strument, yet  it  is  certain  it  was  not  seen  nor  understood  by  the 
person  who  should  have  been  influenced  by  it,  but  that  he  dealt 
with  the  party  nought  to  be  estopped  as  though  the  words  on 
which  the  estoppel  is  founded  expressed  the  whole  truth. 

The  great  purpose,  lying  at  the  foundation  of  the  law  of  estop- 
pel, is  to  prevent  fraud,  either  actual  or  legal.  Estoppels  are  to 
be  used  as  shields,  not  as  swords.  A  simple  reading  of  the  recitals 
of  this  deed  can  leave  no  doubt  on  the  mind  of  any  person  as  to 
the  basis  on  which  the  parties  dealt.  They  were  dealing  with 
the  fee.  Thomas  intended  to  grant  to  Mary  Ann  the  fee  simple 
absolute,  and  she  expected  to  get  it.  That  was  the  estate  for 
which  she  paid  her  money,  and  that  was  the  estate  Thomas  in- 
tended to  convey  to  her.  Now,  if  Thomas  were  here  insisting 
that  inasmuch  as  his  deed  told  both  the  truth  and  a  falsehood,  it 
was  equitable  and  just  that  he  should  be  allowed  to  recover  the 
lands  in  dispute,  in  spite  of  the  fact  that  he  had  received  full 
compensation  for  them  many  years  ago,  his  conduct,  according 
to  my  notions  of  legal  ethics,  would  constitute  a  fraud  of  the 
most  offensive  character.  Thomas's  donee,  in  legal  principle  if 
not  in  morals,  stands  just  exactly  where  Thomas  would,  if  he, 
instead  of  the  defendant,  were  now  asking  for  a  dissolution  of  this 
injunction.  My  conclusion  is  that  it  should  be  adjudged  that 
the  defendant  is  estopped  by  the  deed  of  1834. 

But  another  ground  for  equitable  relief  remains  to  be  consid- 
ered. The  complainant  contends  that,  even  if  it  be  admitted  that 
Thomas  had  no  interest  in  the  lands,  at  the  date  of  his  conveyance, 
upon  which  a  deed  of  bargain  and  sale  could  operate,  by  way  of 
estoppel  or  otherwise,  still,  inasmuch  as  it  distinctly  appears  on 
the  face  of  his  deed  that  it  was  intended  to  convey  any  future 
interest  which  he  might  acquire,  and  was  not  intended  to  be  lim- 
ited to  the  interest  which  he  then  had,  equity  will  enforce  the 
deed  as  an  executory  agreement  to  convey  the  subsequently-ac- 
quired interest.  This  contention  is  founded  on  the  most  obvious 
principles  of  justice,  and  is  supported  by  very  high  authority. 
The  adjudications  supporting  it  will  be  found  collected   in  2 
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SmUh'a  L.  C.  6^1 ;  2  Story's  Eq.  Jur.  §  IO4O  c  ;  and  2  Spence's^ 
Eq.  Jur.  852.  Chief-Justice  Tilghman,  iti  McWUliams  v.  Nidy^ 
2  Serg.  &  R.  609^  515,  said  : 

"  Equity  will  enforce  a  covenant  to  convey  an  estate  whenever  it  shall  be 
acquired  by  the  covenantor,  and  the  case  is  not  the  less  strong  where  there  is 
an  absolute  conveyance." 

This  ground  of  relief  is,  unquestionably,  a  matter  of  which  a 
court  of  equity  only  can  take  cognizance.  While  I  am  decided 
in  my  opinion  that  the  deed  of  Thomas  to  Mary  Ann  contains 
matter  which  creates  an  estoppel  against  Thomas  and  all  who 
may  claim  under  him  as  heirs  or  devisees,  still,  so  far  as  I  am 
aware,  the  question  whether  a  deed  in  this  form  will  create  Jin 
estoppel  or  not  is,  as  a  matter  of  law,  undecided  in  this  state.  To 
compel  the  complainant,  therefore,  to  litigate  the  question  of  es- 
toppel in  the  court  where  the  action  of  ejectment  is  pending,  is 
to  send  her  to  a  tribunal  which  it  is  clear  is  incompetent  to  give 
her  one  measure  of  relief  to  which  she  seems  entitled.  If  the 
injunction  should  be  dissolved,  and  it  should  then  turn  out  thai 
the  court  in  which  the  action  of  ejectment  is  pending  should  be 
of  opinion  that  the  deed  created  no  estoppel,  the  complainant 
would  be  compelled  either  to  yield  possession  of  the  land,  or  re- 
turn here  in  order  that  her  additional  claim  to  relief  might  be 
determined. 

For  these  reasons  I  think  the  defendant's  motion  should  be 
denied. 


7  Stew.]  OCTOBER  TERM,  1881.  469 


Demarest  v.  Hardham. 


Nicholas  J.  Demabfst  and  Lawrence  J.  Keefe 


V, 


Lawrence  J.  Hardham. 

1.  Several  persons  may  join  in  a  suit  to  restrain  a  nuisance  which  is  com- 
mon to  all,  and  affects  each  in  the  same  way ;  but  where  several  persons  own- 
ing distinct  parcels  of  land,  or  occupying  different  dwellings,  and  having  no 
common  interest,  seek  to  restrain  a  nuisance  in  consequence  of  the  special  in- 
jury done  to  each  particular  property,  each  must  bring  a  separate  suit,  and 
obtain  relief,  if  at  all,  on  his  own  special  wrong. 

2.  Relief  by  injunction  to  restrain  a  business  in  itself  lawful,  is  not  a  matter 
of  right,  but  rests  in  discretion.  If  the  legal  right  is  not  clear,  or  the  injury 
is  doubtful,  eventual  or  contingent,  equity  will  give  no  aid. 

8.  If  the  fact  of  an  actionable  nuisance  is  established,  the  court  is  bound  to 
compate  consequencesj^nd  if  it  appears  doubtful  whether  greater  injury  will 
not  be  done  by  granting  than  by  withholding  the  injunction,  it  is  the  duty  of 
the  court  to  decline  to  interfereTl 

4.  The  law  does  not  regard  every  trifling  injury  or  annoyance  as  an  action-  \ 
able  nuisance.     No  man  is  under  a  legal  duty  to  consult  the  taste  or  prefer-  I 
ences  of  his  neighbor  in  the  use  of  his  property,  but  he  is  bound  to  respect 
his  neighbor's  legal  rights.  . 

5.  In  such  cases,  the  court  should  consider  the  customs  of  the  people,  the 
nature  and  character  of  their  employments,  the  uses  to  which  they  generally 
devote  their  property,  and  the  circumstances  and  surroundings  of  the  busi- 
ness which  is  alleged  to  be  a  nuisance.  What  would  constitute  a  nuisance  in 
one  place  would  be  perfectly  legitimate  in  another. 

6.  Complainants  and  defendant  occupied  adjoining  buildings,  the  walls 
touching  in  places.  The  force  of  the  defendant's  machinery  caused  the  build- 
ing of  the  complainants  to  vibrate  to  such  an  extent  as  to  seriously  interfere 
with  the  business  of  the  complainants. — Hddj  that  the  defendant  was  guilty 
of  a  nuisance  which  it  was  the  duty  of  the  court  to  restrain. 


Oo  final  hearing  on  bill  and  answer^  and  proofs  taken  in  open 
court. 

Mr,  George  W.  Hubbell,  for  complainants. 

Mr.  John  R.  Emery ^  for  defendant. 


/ 
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Van  Fleet,  V.  C. 

This  suit  is  brought  to  restrain  a  nuisance.     The  complainants 
and  defendant  occupy  adjacent  buildings  on  the  north  side  of 
Market  street,  in  the  city  of  Newark.     The  complainants  manu- 
facture harness  in  theirs,  and  the  defendant  carries  on  the  print- 
ing and  book-binding  business  in  his.     The  complainants  are 
copartners.      Each  building  stands  as  close  up  to  the  line  divid- 
ing the  lots  on  which  they  are  built  as  the  walls  could  well  be 
built,  and  consequently  the  west  wall  of  the  complainants'  build- 
ing, in  some  places,  comes  in  contact  with  the  east  wall  of  the 
defendant's  building.     The  defendant  has  possession  of  the  sec- 
ond, third  and   fourth  floors  of  the  building  he  occupies,  ao^ 
generates  and  expends  the  steam  power  he  uses  on  the  tVvV^3^ 
floor.     He  has  there  a  twelve-horse  power  engine  with  VkxA. 
attached,  and  six  printing  presses — four  operated  by  steanc^^    ^^^^ 
two  by  hand.     This  machinery  is  so  placed  that  its  pow^^    • 
exerted  in  lines  running  east  and  west,  in  other  words,  aor-oss 
the  building,  and  not  longitudinally,  and  consequently  the    ^vest 
wall  of  the  complainants'  building  is  compelled  to  receive  what- 
ever shock  is  produced  by  its  force. 

The  bill  alleges  that  the  force  which  the  machinery  expends 
against  the  complainants'  building  is  so  great  that  it  causes  aa 
oscillation  of  a  quarter  of  an   inch,  and   that  the  shaking*    and 
jarring  thus  produced  has  caused  the  east  wall  to  crack,  an<l    to 
deflect  from  its  original  position  to  such  an  extent  as  to  wen. ken 

Note. — In  the  following  cases,  pibration,  either  alone  or  in  connection   with 

noise,  smoke,  soot  &c.,  was  held  to  be  a  nuisance :   Wood  on  Nuisance  S^    ^^^- 

5GS  ;  McKeon  v.  Se^.,  :^8  Hoiv.  Pr.  23S,  4  RobL  449,  51  N,  F.  300  ;   Wesstyn  v. 

WaMum  Manuf.  Co.,  IS  Allen  95;  Dennis  v.  EcklMrdt,  3  Gran f 8  Cos.  ^^A  ^^ 

Pa.  St.  i'74,  2  Am.  Law  Meg.  {N.  S.)  166;   Wallace  v.  Auer,  10  Philau    So6; 

Dittman  v.  Repp,  50  Md.  516;  Eobinson  v.  Baugh,  31  Mick.  ^90  ;  Farr^l  t. 

Foster,  34  Leg.  Int.  S8 ;  Scott  v.  Firth,  4  F.  &  F.  349;  Crump  v.  Lami>^^  ^ 

JR.  {3  Eq.)  409;  Heather  v.  Pard(m  (187S),  Eng.  Ch.  Dix.  17  Alb,  L»^  J'  ^"' 

Barhw  v.  Kinnear,  2  Keir  94;  Ball  v.  Bay,  L.  B.  [S  CL)  467.    But  se«  3f««- 

ford  V.  Oxford  Railway  (h-y  36  E.  L.  &  E.  580,  1  H.  &  N.  34;  Oiibert  v.  jSh^^ 

man,  23  Mich.  448;  Green  v.  Lane,  54  Mi88.540 ;  GoodaU  y.  CrofUm,  S^    ^**^ 

Si.  271;  Pod  V.  Colinnan,  8  Daly  113.  ^ 

As  to  the  rumble  and  jarring  of  railroad  cars,  see  Wood  on  Nuisance    ^  '     ' 
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the  whole  building  and  endanger  its  safety  and  stability.  It  is 
also  alleged  that  the  motion  of  the  machinery  produces  a  vibra- 
tion in  the  complainants'  building  so  constant  and  serious  as  to 
materially  obstruct  and  interfere  with  them  in  the  prosecution 
of  their  business.  All  their  workmen,  it  is  charged,  are  more 
or  less  affected  by  it.  To  some  it  gives  headache,  and  in  others 
it  produces  sickness  at  the  stomach,  and  it  prevents  all  from 
doing  their  work  in  comfort  and  quiet. 

Two  distinct  injuries,  it  will  be  observed,  are  alleged :  one 
affecting  the  building  alone,  and  the  other  the  business  carried 
on  in  the  building.  The  complainant,  Nicholas  J.  Demarest,  is 
sole  owner  of  the  building.  The  other  complainant,  Lawrence 
J.  Keefe,  has  no  interest  in  it  except  as  lessee,  and  the  fact  that 
he  is  lessee  appears  only  by  inference.  He  certainly  can  have 
no  relief  for  any  injury  which  may  have  been  done,  or  which  it 
may  be  apprehended  will  be  done,  to  the  reversion.  The  dura- 
tion of  his  terra  yet  to  come,  whether  a  month  or  ten  years,  is  a 
thing  about  which  the  evidence  furnishes  no  information  whatever. 

Several  persons  may  join  in  a  suit  to  restrain  a  nuisance  which 
is  common  to  all  and  affects  each  in  the  same  way.  For  exam- 
ple, if  a  slaughter-house  is  erected  in  a  populous  part  of  a  town, 
and  the  offensive  and  deleterious  odors  there  generated  are  allowed 
to  diffuse  themselves  throughout  the  neighborhood,  all  injuriously 
affected  by  them  may  join  in  the  same  suit ;  for  in  such  case  the 

Ft  ml  Baptist  Church  v.  Schenectady  R.  R.^  5  Barb.  79  ;  First  Baptist  Church  v. 
Utiea  R.  R.y  0  Barb.  311 ;  Williams  v.  New  York  Central  R.  R.,  18  Barb.  S22  ; 
RandU  v.  Paeijic  R.  R.,  65  Mo.  8J5;  Sparhawk  v.  Union  R.  R,57  Pa.  St.  374; 
or  noise  and  hammering  in  a  forge,  Ray  v.  Lynes^  10  Ala.  63 ;  Doellner  v. 
Tynan,  38  How.  Pr.  176  ;  Norcross  v.  Thorns,  51  Me.  503 ;  Whitaker  v.  Hud- 
sim  (Ga.),  ^^  Cent'  L.  J.  397;  Butler  v.  Rogers,  1  Stock.  487 ;  Fish  v.  Dodge,  4 
Denio  311. 

An  acquittal  on  an  indictment  is  no  bar  to  a  subsequent  injunction  for  the 
Bume  nuisance,  Minke  v.  Hopeman,  87  111.  450.  See  Oroxcder  v.  Findler,  19 
Ves.  616;  Atty.'Qen.  v.  Nichd,  3  Merit.  686,  16  Ves.  333;  Ollendorff  v.  Black, 
4  Be  G.de  Sm.  211;  Hyatt  v.  Myers,  73  N.  C.  f^32 ;  Taylor  v.  Commonwealth, 
ii9  Orati.  780;  Hazeltine  v.  Case,  46  Wis.  391;  Eastman  v.  Amoskeag  Co,  47 
y.  H.  71;  Bassett  v.  Salisbury  Co.,  Id.  4^6;  Penn.  Lead  Co.'s  Appeal,  11  ke- 
porter  S46;  SauU  v.  Broume,  L.  R.  {10  Ch.)  6^.— Rep. 
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injury  in  a  oommon  one,  and  the  object  of  the  suit  would  be  to 
give  protection  to  each  suitor  in  the  enjoyment  of  a  common 
right.  BuC  that  is  not  the  case  where  several  persons,  owning 
distinct  parcels  of  laud,  or  occupying  different  dwellings,  and 
having  no  common  interest,  seek  to  restrain  a  nuisance  in  conse- 
quence of  the  special  injury  which  it  does  to  his  particular  prop- 
erty. In  such  cases  each  must  bring  a  separate  suit,  and  obtain 
relief,  if  at  all,  on  his  own  8|)ecial  wrong.  Davidson  v.  Isham^ 
1  Stock.  186 ;  Morris  and  Essex  R,  R.  Co.  v.  Prudden,  5  C  E. 
Or,  5J0.  Several  occupiers  of  houses  in  town  cannot  sue  as  co- 
plaintiffs  to  restrain  the  erection  of  a  steam  engine,  which  would 
be  a  nuisance  to  each.  Hudson  v.  Maddison,  12  Sim.  4,16.  In 
Davidson  v.  Isham,  Chancellor  Williamson  held  that  several  per- 
sons cannot  unite  distinct  individual  cases,  and  by  such  combi- 
nation make  out  a  case  which  neither  could  establish  separately 
if  he  were  required  to  sue  alone. 

This  suit  having  been  brought  by  two,  the  complainants  are 
bound,  in  order  to  succeed,  to  show  a  joint  injury,  such  as  will 
entitle  them  to  joint  relief.  If  either  has  succeeded  in  estab- 
lishing a  strong  case  of  separate  individual  wrong,  he  can  have 
no  relief  under  the  present  bill,  for,  according  to  the  settled  prac- 
tice of  the  court,  two  ))ersons  have  no  right  to  make  a  joint 
complaint  for  any  injury  except  one  common  to  both.  This 
conclusion,  fortunately,  works  no  loss  or  delay  in  this  particular 
case,  for  I  regard  it  as  entirely  clear,  on  the  evidence,  that  no 
such  case  of  injury,  or  even  danger  to  the  safety  or  stability  of 
the  building,  has  been  shown  as  would  entitle  the  complainant 
Demarest  to  an  injunction  if  this  suit  had  been  brought  by  him 
alone. 

The  important  question  presented  by  the  case  is,  does  tiie 
manner  in  which  the  defendant  conducts  his  business  interfere 
with  or  injure  the  business  of  the  complainants  to  such  au  extent 
as  to  oreate  a  nuisance  which  it  is  the  duty  of  a  court  of  equity 
to  enjoin?  The  defendant's  business  is  not  only  lawful,  bat 
necessary.  It  is  carried  on  in  a  part  of  the  city  of  Newark  de- 
voted almost  exclusively  to  manufacturing  and  business  purposes. 
No  objection  can  therefore  be  made  to  it  on  the  ground  that  its 


7  Stew]  OCTOBER  TERM,  1881.  473 


Demarest  v.  Hardham. 


location  is  not  a  fit  one.  It  is  not  necessarily  or  inherently  nox- 
ious, offensive  or  injurious.  It  should  not,  therefore,  be  enjoined 
except  under  a  stern  necessity.  ^  The  complainants  ask  that  it  be 
absolutely  interdicted,  their  prayer  being  that  the  defendant  be 
restrained  from  further  o[)eratiug  his  engine  and  presses.  To 
grant  their  prayer  is  tc  destroy  the  defendant's  business^ ^  Power 
attended  with  such  disastrous  consequences  should  always  be 
exercised  sparingly,  and  with  the  utmost  caution.  All  doubts 
should  be  resolved  against  its  exercise.  )  Aitomey-Oeneral  v. 
Nicholf  16  Ves,  338.  Relief  by  injunction,  in  such  cases,  is  not 
a  matter  of  right,  but  rests  in  discretion.  If  the  legal  right  is 
not  clear,  or  the  injury  is  doubtful,  eventual  or  contingent,  equity 
will  give  no  aid.ft  Richarda^s  App.^  57  Pa.  St.  105 ;  Rhodes  v.  i 
\,J)unbar,  Id.  274  /  Huckendine's  App.,  70  Pa.  St.  102.  -  ^ 
I  And  so,  too,  the  court  is  bound  to  compare  consequences.  If  the 
fact  of  an  actionable  nuisance  is  clearly  established,  then  the  court 
is  bound  to  consider  whether  a  greater  injury  will  not  be  done  by 
granting  an  injunction,  and  thus  destroying  a  citizen's  property 
and  taking  away  from  him  his  means  of  livelihood,  than  will 
result  from  a  refusal,  and  leaving  the  injured  party  to  his  ordi- 
nary legal  remedy ;  and  if,  on  thus  contrasting  consequences,  it 
appears  doubtful  whether  greater  injury  will  not  be  done  by  . 
granting  than  by  withholding  the  injunction,  it  is  the  duty  of  J 
the  court  to  decline  to  interfere.  Hilion  v.  Earl  of  OranvllU^ 
1  Cr.  &  Ph.  283.  The  duty  of  granting  or  refusing  an  injunc- 
tion is  a  matter  resting  in  sound  discretion.  It  should  never  be 
granted  when  it  will  operate  oppressively,  or  contrary  to  the 
real  justice  of  the  case,  or  where  it  is  not  the  fit  and  appropriate 
method  of  redress  under  all  the  circumstances  of  the  case,  or 
when  it  will  or  may  work  fatal  injury  to  the  person  enjoined. 
Jones  v.  CUy  of  Neioark,  3  Stock.  4S2.  Mr.  Justice  Depue, 
speaking  for  a  majority  of  the  judges  of  the  court  of  errors  and 
appeals,  in  Morris  and  Essex  R.  R.  Oo.  v.  Pftidden,  sup7*a,  said  : 

"  It  must  be  a  strong  and  miscliievous  case  of  pressing  necessity,  or  the  right  i 
must  have   been    previously  established    at   law,  to  entitle    a  party   to  an 
injunction  j    ♦    *    *    *    and  the  writ  ought  not  to  be  granted  where  the 
benefit  secured  by  it  to  one  party  is  of  but  little  importance,  while  it  will 
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operate  oppreesively,  and  to  the  great  annoyance  and  injury  of  the  other^ 
unless  the  wrong  complained  of  is  so  wanton  and  unprovoked  in  its  character 
as  properly  to  deprive  the  wrong-doer  of  the  benefit  of  any  consideration  as 
to  its  injurious  character." 

No  rule  can  be  framed  which  will  accurately  define  what  acts  ; 
or  facts  will  constitute  a  nuisance  in  every  possible  contingenc}'.  1 
Each  case  must  be  decided  on  its  own  peculiar  facts.     There  can 
be  no  doubt  that  a  lawful  business,  which  is  not  inherently  a 
nuisance  on  account  of  its  offensive  character,  may  be  so  con- 
ducted as  to  render  it  a  nuisance  which  equity  will  restrain. 
The  maxim  »io  utere  tuo  ut  alienum  noii  loedas,  undoubtedly  ex-- 
presses  the  general  fundamental  rule,  but  it  is  also  true  that  the 
Jaw  does  not  regard  every  trifling  injury  or  annoyance  as  jin 
actionable  nuisance.     Things  merely  disagreeable,  which  simply 
displease  the  eye,  or  offend  the  taste,  or  shock  an  over-sensitive 
or  fastidious  nature,  no  matter  how  irritating  or  unpleasant,  are 
not  nuisances.     No  man  is  under  a  legal  duty  to  consult  the/ 
taste  or  preferences  of  his  neighbor  in  the  use  of  his  property,! 
but  he  is  bound  to  respect  his  neighbor's  legal  rights.     He  cao-j 
not  fill  his  neighbor's  house  with  smoke,  nor  the  air,  which  his 
neighbor  has  a  right  to  breath  pure  and  unpolluted,  with  nauseous 
or  deleterious  odors,  nor  can  he  throw  soot  or  cinders  into  his 
neighbor's  house  or  door-yard  to  such  an  extent  as  to  deprive 
him  of  the  free  and  full  enjoyment  of  his  property.     Boss  v. 
BuUer,  4.  (7.  E,  Gr.  294.  >    Cleveland  v.  Citizens  Gas  Light  Co., 
5  a  E.  Gr,  201 ;  Ihinoan  v.  Hayes^  7  C  E.  Gr.  :^5.    Nor  will 
equity  permit  him,  in  the  prosecution  of  his  business,  to  use 
machinery  of  such  weight  and  power  as  causes  a  vibration  in  the 
premises  of  his  neighbor  of  such  extent  and  force  as  to  seriously 
annoy  and  disturb  his  neighbor  and  materially  interfere  with 
him  in  carrying  on  his  business.     Sturges  v.  Bridgrnan,  L.  B.  {11 
Ck  JJiv.)  852. 

Perhaps  the  most  accurate  statement  of  the  rules  to  be  observed 
in  deciding  the  question  whether  a  business  is  so  conducted  as  to 
render  it  a  nuisance  or  not,  is  that  given  by  Mr.  Justice  Mellor 
in  charging  a  jury  at  the  Liverpool  assizes  in  1863.    He  said: 

'*  Every  man  is  bound  to  use  his  own  property  in  such  a  maimer  as  nol  to 
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injure  the  property  of  his  neighbor.  *  ♦  «  »  But  the  law  does  not  re- 
gard trifling  inconveniences ;  everything  must  be  looked  at  from  a  reasonable 
point  of  view ;  and  therefore,  in  an  action  for  nuisance  to  property,  *  * 
*  *  the  injury,  to  be  actionable,  must  be  such  as  visibly  to  diminish  the 
value  of  the  property,  and  the  comfort  and  enjoyment  of  it.  In  determining 
whether  a  nuisance  exists  or  not,  the  time,  locality  and  all  the  circumstances 
should  be  taken  into  consideration.  In  counties  where  great  works  have  been 
erected  and  carried  on,  wliich  are  the  means  of  developing  the  national  wealth, 
persons  must  not  stand  on  extreme  rights,  and  bring  actions  in  respect  of 
every  matter  of  annoyance,  for  if  they  do,  business  cannot  be  carried  on  io 
those  places." 

This  direction  was  approved,  first,  by  the  court  of  queen's 
bench  {Tipping  v.  8t.  Helen's.  Smelting  Co.,  4-  ^'  <^'  ^^  608), 
and,  after  wards,  by  the  exchequer  chamber  {4.  B.  &  8.  67^j, 
and,  finally,  by  the  house  of  lords.  St.  Helen's  Smelting  Co.  v. 
Tipping,  11  H.  L,  Cos.  64^.  This  must  be  regarded  as  a  final 
settlement  of  the  law  in  England. 

The  court  should  always,  in  cases  of  this  kind,  consider  the 
customs  of  the  people,  the  nature  and  character  of  their  employ- 
ments, the  uses  to  which  they  generally  devote  their  property, 
and  the  circumstances  and  surroundings  of  the  business  which  is 
allied  to  be  a  nuisance.  What  would  constitute  a  nuisance  in 
one  place  would  be  perfectly  legitimate,  in  another.  The  rights 
and  comfort  of  the  complainant  must  not  be  looked  at  alone. 
The  rights  and  interests  of  his  neighbors  must  also  be  regarded. 

**  Whether  a  thing  is  a  nuif^ance  or  not,"  says  Lord  Justice  Thesiger,  in 
Sturges  v.  Bridgman^  supra^  "  is  a  question  to  be  determined  not  merely  by  an 
abstract  consideration  of  the  thing  itself,  but  in  reference  to  its  circumstances. 
What  would  be  a  nuisance  in  Belgrave  Square  would  not  necessarily  be  so  in 
Bermondsey  ;  and  where  a  locality  is  devoted  to  a  particular  trade  or  manu- 
facture, carried  on  by  the  traders  or  manufacturers,  in  a  particular  and  estab- 
lished* manner,  not  constituting  a  public  nuisance,  judges  and  juries  would  be 
justified  in  finding,  and  may  be  trusted  to  find,  that  the  trade  or  manufacture 
so  carried  on  in  that  locality  is  not  a  private  or  actionable  wrong." 

\  The  principle  to  be  deduced  from  the  authorities  I  understand 
to  be  this:  that  an  ii^ unction  to  restrain  a  lawful  business,  on 
the  ground  that  it  is  so  conducted  as  to  render  it  a  nuisance, 
should  never  be  granted,  except  the  complainant  shows  an  inva- 
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sion  of  a  clear  legal  right^  resulting  in  permanent  and  serious 
injury,  which  cannot  be  adequately  redressed  by  action  at  law, 
and  that  the  allowance  of  the  writ  will  not  inflict  upon  the  de- 
fendant a  more  serious  injury  than  the  complainant  will  sustain 
if  the  writ  is  denied  and  he  be  left  to  his  ordinary  l^al  remecf^J 
Equity  takes  cognizance  of  a  nuisance  which  is  permanent  in  its 
character,  or  which  produces  a  constantly  recurring  grievance, 
^_^,^jnore  readily  than  any  other. 

The  only  duty  remaining  is  to  apply  the  law  to  the  facts  of 
this  case.  There  can  be  no  doubt  that  the  complainants  have  an 
unquestioned  right  to  pursue  their  business  without  obstruction 
or  interference  by  the  defendant.  Among  the  fundamental  rights 
of  the  citizens  of  this  state  are  those  of  acquiring,  possessing  and 
/"  protecting  property.  If  the  defendant  conducts  his  business  in 
such  manner  that  he  constantly  and  seriously  annoys  and  dis- 
turbs the  complainants,  when  engaged  in  the  regular  prosecution 
of  their  business,  on  their  own  premises,  and  thus,  in  a  material 
degree,  iiyures  their  business  by  depriving  them  and  their  work- 
men of  the  comfort  and  quiet  they  would  otherwise  enjoy,  it  is 
plain,  I  think,  that  the  wrong  the  complainants  sustain  at  the 
<lefendant^s  hands  is  the  proper  subject  of  equity  cognizance  and 
redress. 

The  proofs  show  that  the  vibration  produced  in  the  complain- 
ants' building  by  the  defendant's  machinery  is  so  great,  at  times, 
as  actually  to  render  it  impossible  to  do  certain  kinds  of  work 
there.  Que  witness  says,  when  the  vibration  is  greatest,  the  floor 
seems  to  creep  under  his  feet,  and  he  cannot  write  at  all ;  and 
the  book-kee))er  says  it  prevents  him,  at  times,  from  making 
marks  with  his  pen  that  he  ought  to  make.  Several  of  the 
complainants'  employees  were  examined  as  witnesses.  They  all 
swore  tliey  were  more  or  less  disturbed  by  the  vibration.  To 
some  it  givto  a  headache,  or  produces  a  dizzy  sensation ;  in 
others,  it  produces  nausea,  closely  resembling  sea-sickness,  and 
several  say  that  when  the  motion  is  strongest  they  find  it  impos- 
sible to  do  such  parts  of  their  work  as  require  a  steady  hand  and 
a  keen  eye,  as  delicate  stitching  and  exact  cutting  in  curved  or 
irregular  lines.  One  swears  that  on  several  occasions  he  has  beea 
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compelled,  in  consequence  of  the  vibration,  to  take  his  work  ta 
his  dwelling  and  do  it  there.  The  vibration  causes  everything 
pendent  about  the  building  to  oscillate  like  the  pendulum  of  a 
clock.  The  actual  deflection  of  the  walls  is  not  shown  to  be 
over  one-eighth  to  three-sixteenths  of  an  inch.  I  confess  I  find 
it  difficult  to  believe  that  so  much  disturbance  can  be  produced 
by  80  slight  a  deflection.  But  I  am  not  at  liberty  to  decide  the 
case  on  a  theory  or  deduction  based  on  a  single  fact,  but  must 
find  the  fact  according  to  the  truth  as  established  by  the  evidence 
as  a  whole.  Unless  the  complainants^  witnesses,  without  excep- 
tion, have  exaggerated  the  effect  of  the  vibration  to  such  an  ex- 
tent as  to  render  their  stories  downright  falsehoods,  it  must  be 
taken  as  an  established  fact  in  the  case  that  the  vibration  very 
sensibly  and  materially  interferes  with  the  complainants  in  the 
prosecution  of  their  business. 

My  judgment  is  that  the  defendant  is  guilty  of  a  nuisance 
which  it  is  the  duty  of  this. court  to  redress.  But  this  conclu- 
sion does  not  necessarily  involve  the  destruction  of  the  defend- 
ant's business.  The  injury  to  the  complainants,  in  my  judgment, 
is  caused  solely  by  the  position  of  the  machinery.  As  already 
stated,  it  is  now  placed  so  that  its  whole  force  is  expended  across 
the  defendant's  building  and  directly  against  that  occupied  by 
the  complainants.  To  me  it  seems  very  plain  that  if  it  is 
changed,  so  that  its  force  shall  be  expended  longitudinally  with 
the  building,  and  not  transversely,  the  injury  the  complainants 
now  suffer  will  be  remedied,  and  all  cause  of  complaint  removed. 
That  is  the  unanimous  opinion  of  all  the  experts  who  have 
spoken  upon  the  subject. 

A  decree  will  be  advised  directing  the  defendant  to  change  the 
position  of  his  machinery  in  accordance  with  the  view  above  in- 
dicated, or  that  an  injunction  shall  issue  restraining  him  from 
operating  any  machinery  in  the  building  occupied  by  him  to 
such  an  extent  as  shall  produce  a  vibration  in  the  complainants' 
building  sufficient  to  annoy  or  disturb  them  in  the  conduct  of 
their  business.     The  complainants  are  entitled  to  costs.  ^v 
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Thomas  McNair  et  al. 

1.  A  debtor  possesses  the  right,  even  when  in  insolvent  circumstances,  of 
giving  one  or  more  of  his  creditors  preference  over  the  others ;  but  it  most 
always  be  exercised  for  honest  ends  and  according  to  legal  methods. 

2.  The  law  will  not  permit  a  thing  to  be  done  hj  indirect  means  which  it 
is  not  lawful  to  do  by  direct  means. 

3.  Equity  cares  very  little  about  mere  matters  of  form  :  it  endeavors  to  deal 
with  the  substance  of  affairs,  and  to  regulate  its  judgment  according  to  the 
real  purposes  which  have  controlled  parties  in  the  matters  brought  before  it 
for  relief  or  correction. 

4.  A  creditor  lias  a  right  to  have  his  debtor's  property  applied  to  t*he  dis- 
charge of  his  debts  by  due  course  of  law,  and  any  disposition  which  the  debtor 
may  attempt  to  make  that  has  the  effect  to  defeat  this  right,  is  a  fraud  against 
the  creditor. 

5.  A  executed  a  mortgage  to  three  of  his  creditors,  to  secure  notes  made  to 
them  and  some  other  of  his  creditors,  payable  in  installments,  in  one,  two, 
three,  four  and  five  years.  A  alHO  confessed  judgment  to  one  of  his  creditors, 
under  which  his  personal  property  was  sold,  and  bought  by  one  of  his  said 
three  creditors,  and  transferred  by  him  to  the  wife  of  A,  upon  her  'executing 
a  chattel  mortgage  for  the  full  amount  of  the  purchase-money.  The  object 
of  the  mortgage  and  judgment,  as  stated  by  A,  was  to  prevent  the  sale  of  hit 
property,  so  that  he  might,  from  its  advance  in  value  and  the  profits  of  his 
business,  be  able  to  pay  all  his  creditors  in  full. — Heldy  that  the  mortgage 
and  judgment  were  in  contravention  of  both  the  statute  regulating  assign- 
ments  and  the  statute  of  frauds. 


Oq  final  hearing  on  bill  and  answer,  and  proofs  taken  in  open 
court. 

Mr.  Joseph  CouU^  for  complainants. 

Mr,  John  W.  Taylor,  for  defendants. 
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Van  Fleet,  V.  C. 

This  is  a  creditor's  suit.  The  complaiuants  seek  to  impeach 
a  traDsaction  which  they  allege  is,  in  all  its  material  features, 
identical  with  that  pronounced  invalid  by  the  supreme  court  in 
Owen  V.  Arvis,  2  Dutch,  22.  It  is  needless  to  remark  that,  if 
they  show  this  to  be  the  fact,  they  will  establish  a  good  right  to 
relief. 

The  following  narrative  presents  all  the  material  facts  of  the 
case  :  Thomas  McNair,  a  baker  of  the  city  of  Newark,  became 
financially  embarrassed  in  the  winter  of  1879.  A  meeting  of 
his  creditors  was  held,  February  25th,  1879,  when  it  was  found 
that  his  debts  amounted  to  about  $20,000,  and  that  his  assets 
were  not  sufficient  to  enable  him  to  pay  more  than  twenty-five 
cents  on  the  dollar.  The  complainants  offered  to  take  his  assets 
and  pay  his  other  creditors  twenty  or  twenty-five  cents  on  the 
dollar,  but  their  offer  was  declined.  Their  claim  represented 
nearly  one-half  of  McNair's  whole  indebtedness,  its  amount 
being  a  little  over  $8,500.  Tlie  creditors  separated  without 
consenting  to  a  compromise  or  agreeing  on  any  plan  of  action. 
Mr.  McNair's  assets,  at  this  time,  were  worth  between  $5,000 
and  $7,000.  On  the  25th  of  March,  1879,  Mr.  McNair,  together 
with  his  wife,  executed  a  mortgage  on  all  his  real  estate  to  three 
of  his  creditors,  securing*  promissory  notes  made  to  all  his  cred- 
itors except  the  complainants  and  one  other,  whose  claim 
amounted  to  a  little  over  $4,600.  These  notes  provided  for  the 
payment  of  the  debts  they  evidenced  as  follows :  One-tenth  at 
the  end  of  one  year,  and  the  like  proportion  respectively  at  the 
end  of  the  second,  third  and  fourth  years,  and  the  balance  at  the 
end  of  the  fifth  year.  The  aggregate  debt  thus  secured  is  a  trifle 
over  $5,900. 

On  the  29th  day  of  March,  1879,  Mr.  McNair  confessed  a 
judgment  to  Martin  Burne  &  Co.  The  debt  on  which  this  judg- 
ment was  founded  is  one  of  those  secured  by  the  mortgage  just 
mentioned,  the  payment  of  which  had  been  extended  from  one  to 
five  years.  Mr.  McNair's  personal  property  was  sold  under  this 
judgment,  on  the  29th  day  of  April,  1879,  and  purchased  by 
Martin  Burne  for  $812.     Mr.  Burue  is  one  of  the  three  persons 
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to  whom  the  mortgage  on  the  real  estate  was  given.  The  next 
day  after  the  sheriff's  sale  (April  30th),  Mr.  Burne  transferred 
the  personal  property  to  the  wife  of  Mr.  McNair,  for  the  same 
price  he  had  bid  it  off  at,  and  took  a  chattel  mortgage  from  her 
on  the  same  goods  for  the  whole  amount  of  the  purchase-money, 
payable  in  one  year.  Mrs.  McNair  had  no  separate  estate,  and 
possessed  neither  credit  nor  the  least  business  knowledge  or  expe- 
rience. The  judgment  and  sale  under  it  were  not  used  for  the 
purpose  of  collecting  or  satisfying  the  debt  of  Martin  Burne  & 
Co.,  but  merely  to  place  Mr.  McNair's  personal  property  'in 
such  a  position  that  the  creditors  whose  debts  were  secured  by 
the  mortgage  on  the  real  estate,  might  have  the  benefit  of  it  as 
an  additional  security.  Martin  Burne  admits,  in  his  testimony^ 
that  it  was  underetood  that  the  proceeds  of  the  sale  of  the  per- 
sonal property  were  not  to  be  credrted  on  his  judgment,  but 
were  to  be  distributed  among  the  creditors  whose  claims  were 
secured  by  the  mortgage  on  the  real  estate. 

The  transfer  of  the  personal  property  to  Mrs.  McNair  was 
made  pursuant  to  an  arrangement  made  by  Mr.  McNair  with 
his  creditors,  and  not  in  execution  of  a  contract  of  purchase. 
This  is  shown  both  by  the  evidence  of  Mrs.  McNair  and  Mr. 
Burne.  Mrs.  McNair  says  she  never  had  any  negotiation  with 
Mr.  Burne  respecting  the  price  to  be  paid  for  the  personal  prop- 
erty, nor  any  talk  upon  that  subject ;  and  Mr.  Burne  says  it 
was  undei'stood  among  the  creditors,  before  the  real  estate  mort- 
gage was  executed,  that  some  arrangement  should  be  made  by 
which  Mr.  McNair  should  be  permitted  to  carry  on  his  business 
after  the  mortgage  was  given.  Mr.  McNair  says  his  object  in 
giving  the  mortgage  was  to  prevent  the  sale  of  his  property,  and 
to  retain  it  in  his  own  hands,  so  that  he  might,  from  its  advance 
in  value  and  the  profits  of  his  business,  be  able  to  pay  all  his 
creditors  in  full.  He  further  says  that  he  repeatedly  avowed 
this  purpose  to  his  creditors  and  others.  He  is  uncontradicted 
on  this  point.  After  this  arrangement  w^as  perfected,  the  bakery 
business  was  carried  on  in  the  name  of  Mrs.  McNair,  bat  Mr. 
McNair  managed  and  controlled  it  almost  as  absolutely  as  he 
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had  before.  The  transfers  by  mortgage  and  sheriff's  sale  em- 
bracedy  substantially,  Mr.  McNair's  whole  estate. 

Stripped  of  all  gloss,  and  stated  according  to  the  obvious  pur- 
pose of  the  parties,  the  transaction  brought  under  review  is,  in 
reality,  this :  A  transfer  iy  a  debtor  of  all  his  estate  to  three 
trustees,  upon  terras  which  permit  him  to  hold  all  his  property 
for  a  period  of  five  years,  and  to  manage  and  control  it  as  he 
sees  fit,  on  condition  that  he  shall  pay  certain  of  his  creditors 
whom  he  desires  to  prefer,  one-tenth  of  their  respective  claims 
at  the  end  of  each  year,  for  four  years,  and  the  balance  at  the 
end  of  the  fifth.  In  my  judgment,  this  transaction  can  only  be 
successfully  defended  on  the  ground  that  it  is  a  legitimate  exer- 
cise of  the  right  which  every  debtor  possesses,  even  when  in  in- 
solvent circumstances,  of  giving  one  or  more  of  his  creditors 
preference  over  the  others.  That  a  debtor  possesses  this  right, 
cannot  be  questioned  ;  it  flows  necessarily  from  the  complete 
dominion  which  the  law  gives  every  man  over  his  own  property. 
But  it  is  subject  to  important  limitations;  it  must  always  be 
exercised  for  honest  ends  and  according  to  legal  methods.  Both 
the  end  and  method  are  challenged  in  this  case. 

It  is  contended  that  the  transaction,  when  viewed  in  its  sub- 
stance and  practical  effect,  is  an  assignment  of  all  the  debtor's 
estate  in  trust,  for  the  benefit  of  certain  preferred  creditors,  to 
the  exclusion  of  all  others.  If  this  contention  is  correct,  there 
can  be  no  doubt  that  the  transaction  must  be  adjudged  invalid 
as  to  the  complainants,  for  the  statute  regulating  such  assign- 
ments expressly  declares  that  every  conveyance  or  assignment 
made  by  a  debtor  of  his  es.tate,  real  or  personal,  or  both,  in  trust 
to  an  assignee,  for  the  creditors  of  such  debtor,  shall  be  made 
for  their  equal  benefit,  in  proportion  to  their  several  demands, 
*****  and  all  preferences  of  one  creditor  over  an- 
other *****  ghall  be  deemed  fraudulent  and  void. 
Rev.  36. 

The  affair  that  this  statute  was  intended  to  regulate  is  marked 
by  two  distinctive  features :  the  transfer  must  embrace  substan- 
tially the  debtor's  whole  estate,  and  a  trust  for  his  creditors  must 
be  created.     lillou  v.  Britton,  4  S^l*  120  ;  Fairchild  v.  Hunt, 
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1  McCart,  367.  Both  these  features  appear  in  the  transaction 
under  consideration.  They  appear  much  more  distinctly  here 
than  tiiey  did  in  the  transaction  brought  under  review  in  Owen 
r.  Arvis,  There,  no  trust. in  favor  of  creditors  appeared  at  all 
on  the  face  of  the  papers,  but  it  V9m  insisted,  in  defending  the 
transaction,  that,  though  no  trust  appeared,  the  real  object  of 
the  conveyance  by  the  father  to  his  son,  was  to  raise  (he  means 
with  which  the  father  might  pay  his  creditors.  Chief- Justice 
Green,  in  speaking  of  this  feature  of  the  case,  says,  though  the 
papers  were  not  in  form  a  conveyance  by  a  debtor  to  an  assignee 
in  trust  for  his  creditors,  and  therefore  not  wittiin  the  terms  of 
the  act,  yet  they  were  sq  in  substance,  and  therefore  they  con- 
travened the  policy  of  the  statute  regulating  assignments,  and 
were  within  the  spirit  of  its  prohibition  against  preferences. 
The  fact  that  the  assignment  was  effected  by  means  of  a  mort- 
gage and  a  judgment,  will  not  legalize  it,  if  it  was  made  for  a 
purpose  which  contravenes  the  statute.  The  law  will  not  permit 
a  thing  to  be  done  by  indirect  means  which  it  is  not  lawful  to 
do  by  direct  means.  Chancellor  Green  stated,  in  FairchUd  v. 
Hunij  1  McCart,  373,  that,  in  his  opinion,  it  would  be  very 
difficult  to  maintain  the  validity  of  a  mortgage  which  was  exe- 
cuted to  subserve  the  purposes  of  an  assignment,  in  which  pref- 
erences, contrary  to  the  policy  of  the  statute,  were  attempted  to 
be  created. 

Equity  cares  very  little  about  mere  matters  of  form ;  it  en- 
deavors to  deal  with  the  substance  of  affairs,  and  to  regulate  its 
judgment  according  to  the  real  purposes  which  have  controlled 
parties  in  the  various  matters  brought  before  it  for  relief  or  cor- 
rection. Now,  I  think  it  cannot  be  doubted  for  one  moment 
that,  if  these  parties  had  adopted  the  simplest  course  of  pro- 
cedure for  the  accomplishment  of  their  purpose  in  this  matter, 
its  illegality  would  at  once  have  been  made  so  conspicuous,  that 
no  attempt  would  have  been  made  to  carry  it  into  effect.  To 
have  done  so,  they  would  have  had  the  debtor  assign  all  his 
estate  to  three  persons  upon  the  following  trusts  :  that  be  should 
be  permitted  to  retain  possession  and  control  of  the  property, 
and  have  all  the  benefit  arising  therefrom,  for  the  period  of  five 
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years ;  provided,  at  the  end  of  each  of  the  first  four  years,  he 
siiould  pay  the  one-tenih  of  his  indebtedness  to  certain  of  his 
creditors,  whom  he  desired  tp  prefer,  to  the  exclasion  of  all 
others,  and  the  balance  at  the  end  of  the  fifth  year ;  and  that,  in 
case  he  failed  to  make  any^of  the  stipulated  payhients,  the  trus- 
tees should  be  authorized  to  convert  the  subject  of  the  trust  into 
money,  and  distribute  the  same  ratably  among  his  preferred 
creditors.  Had  this  course  been  adopted,  the  written  memorial 
of  their  purposes  would  then  have  expressed,  in  plain  language. 
Just  what  the  evidence  clearly  shows  the  parties  meant. 

The  sale  of  the  personal  property  under  the  judgment,  and  its 
subsequent  transfer  to  Mrs.  McNair,  and  the  execution  by  her 
of  a  mortgage  for  the  price  of  the  property,  payable  at  the  end 
of  a  year,  would  seem,  in  their  outward  appearance,  to  give  evi- 
dence of  a  diffisrent  purpose,  but  such  appearance  is  manifestly 
delusive.  The  judgment  was  founded  on  a  debt  not  then  due ; 
no  part  of  it  could  become  due  for  nearly  a  year,  and  the  pay- 
ment of  six-tenths  of  it  had  just  been  extended  five  years.  The 
sale  under  the  judgment  was  not  real,  but  deceptive.  It  was 
not  made  for  the  purpose  of  satisfying  the  judgment,  but  for  the 
purpose  of  placing  the  debtor's  property  beyond  the  reach  of  cer- 
tain, of  his  creditors,  so  that  he  and  iiis  preferred  creditors  might 
enjoy  it  without  molestation. 

The  plain  design  of  the  arrangement  was  to  place  the  debtor's 
property  beyond  the  reach  of  legal  process,  so  that  he  might  still 
practically  own  and  control  it  ibr  the  benefit  of  himself  and  cer- 
tain of  his  creditors,  and  bid  defiance  to  his  other  creditors. 
8nch  a  design  is  vicious  in  the  eye  of  the  law.  It  contravenes 
not  only  the  policy  of  the  statute  regulating  assignments,  but  the 
plain  direction  of  the  statute  of  frauds.  Any  arrangement  a 
debtor  may  make,  which  has  the  effect  to  hinder,  delay  or  defeat 
the  disposition  of  his  property  by  due  course  of  law,  is  a  fraud 
on  his  creditors.  That  he  made  it  to  prevent  his  property  from 
being  sacrificed,  and  thus  intended  to  give  protection  to  both  his 
creditors  and  himself,  affords  no  excuse  or  defence  whatever. 
A  creditor  has  a  right  to  have  his  debtor's  property  applied  to 
the  discharge  of  his  debts  by  due  course  of  law,  and  any  disposi- 
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tion  which  the  debtor  may  attempt  to  make  that  has  the  effect  to 
defeat  this  right,  is  a  fraud  against  the  creditor.  Knight  v. 
Packer,  1  Beaa.  2U;  Johnson' v.  Whitioea,  7  Pick,  71. 

An  attempt  is  made  to  distinguish  this  case  from  Owen  r. 
Arvis.  It  is  ahgued  that  the  preference  attempted  to  be  created 
in  that  case  was  adjudged  to  be  frau<lulent,  because  creditors  in 
no  way  sanctioned  or  approval  the  disposition  the  debtor  made 
of  his  property.  It  is  said  he  first  made  a  fraudulent  disposition 
of  his  property,  and  then  attempted  to  purge  his  fraud  by  making 
an  honest  disposition  of  its  proceeds.  But  here  it  is  insisted  the 
act  of  the  debtor  is  legalized,  because  it  was  done  with  the  sanc- 
tion of  the  creditors  who  were  to  be  l)enefited  by  it.  This  view, 
it  will  be  perceived,  entirely  overlooks  the  fact  that  the  act  chal- 
lenged is  one  that  stands  opposed  to  the  fundamental  policy  of 
one  statute  and  the  plain  direction  of  another.  Under  such  cir- 
cumstances, it  would  seem  to  require  no  argument  to  show  that 
the  consent  of  those  creditors  who  were  benefited  by  the  act 
should  have  no  effect  in  legalizing  it  against  those  who  were  de- 
frauded by  it.  Without  the  aid  of  a  part  of  his  creditors,  it  is 
clear  that  the  debtor  could  not,  in  the  instance  under  considera- 
tion, have  carried  his  illegal  scheme  into  effect.  They  are,  there- 
fore, more  blameworthy  than  were  those  who,  after  their  debtor 
had  made  a  fraudulent  disposition  of  his  property,  were  induced 
to  accept  part  of  its  proceeds,  under  the  belief  that  they  could 
get  nothing  else ;  and  yet,  in  such  a  case,  it  has  been  held  that  a 
creditor  must  be  presumed  to  know  the  law,  and  is,  therefore, 
chargeable  with  knowledge  of  the  fact  that  the  disposition  made 
by  his  debtor  of  his  property  was  in  fraud  of  the  law,  and  he,  by 
accepting  part  of  the  proceeds  of  the  fraud,  becomes  tainted  with 
his  debtor's  fraud.  Nation  l  Bank  of  the  Metropolie  v.  Spragiift 
6  a  E.  Gi\  5 JO. 

The  transaction  assailed  in  this  case  is,  in  my  judgment,  in 
contravention  of  both  the  statute  regulating  assignmeuts  and  the 
statute  of  frauds,  and  must,  therefore,  be  adjudged  void  as  to  the 
complainants.     The  complainants  are  entitled  to  costs. 
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George  F.  Curbie  et  al. 


William  C.  Knight  et  al. 

The  direction  of  the  statute,  that  the  assets  of  an  insolvent  estate  shall  be 
distributed  ratably  among  the  creditors  of  the  decedent,  gives  them  a  lien  on 
snob  assets,  and  entitles  them  to  a  standing  to  contest  the  validitj  of  a  chattel 
mortgage  not  filed  according  to  the  statute. 


On  order  to  show  caase  why  an  injunction  should  not  issue, 
heard  on  bill  a^d  affidavits^  aod  answer  and  affidavits. 

Mr.  Harty  L.  Slape,  for  complainants. 

Mr.  MacQregor  J.  MUcherson,  of  Philadelphia,  and  Mr,  J,  E. 
P.  Abbott,  for  defeudants. 

Van  Fleet,  V.  C. 

This  is  au  application  for  an  injunction.  It  rests  on  the  fol- 
lowing facts :  Mary  A.  Ruck  executed  a  mortgage  to  William 
O.  Knight,  September  25th,  1877,  on  certain  chatttels  in  this 
state,  to  secure  the  payment  of  $1,500  within  one  year.  The 
mortgagor  died  testate  October  25th,  1877.  The  mortgage  was 
not  filed  according  to  the  statute  until  September  18th,  1878. 
The  mortgagor's  estate  is  insolvent,  though  no  decree  so  declar- 
ing has  been  taken  by  her  executor.  The  complainants  are 
creditors  at  large  of  the  mortgagor.  They  dispute  the  validity 
of  the  mortgage  as  to  them,  and  ask  that  the  mortgagee  be  re- 
strained from  making  sale  under  his  mortgage.  ' 

The  statute  directs  that  every  chattel  mortgage  which  shall 
not  be  accompanied  by  an  immediate  delivery,  and  followed  by 
■an  actual  and  combined  change  of  possession  of  the  things  mort- 
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gaged;  shall,  unless  filed  as  directed  by  the  statute,  be  absolutely 
void  as  to  the  creditors  of  the  mortgagor.  Rev.  709  §  39. 
The  creditors  here  meant  are  those  having  a  lien  on  the  things 
mortgaged.  Jones  on  CliaL  Mort  §  ^^5.  Creditors  without  a 
lien  have  no  right  to,  or  interest  in  the  things  mortgaged,  and 
for  that  reason  cannot  be  heard  to  question  a  mortgage  which  is 
valid  against  the  person  who  made  it.  The  fact  that  a  mortgagee 
takes  possession  of  the  things  mortgaged  subsequent  to  the  exe- 
cution of  the  mortgage,  but  before  a  creditor  at  large  has  per- 
fected his  lien  by  payment  or  otherwise,  will  not  give  validity 
to  the  mortgage  as  against  such  creditor,  if  the  mortgage  was 
not  filed  according  to  the  statute.  WUiiamson  v.  N.  J.  Souihem 
R.  R.  Co.,  1  Stew.  Eq.  277 ;  S.  C.  on  appeal,  ^  Stew.  Eq.  SIL 

An  attempt  has  been  made  to  aver  a  delivery  in  this  case  con- 
temporaneous with  the  execution  of  the  mortgage,  but  it  is  quite 
manifest  that  the  possession  which  the  pleader  has  struggled  to 
assert  is  only  such  as  he  supposed  arose  out  of  the  execution  of 
the  mortgage,  and  not  an  actual  change  of  possession  from 
the -mortgagor  to  the  mortgagee.  His  averments  amount  simply 
to  the  statement  of  a  conclusion  of  law,  without  the  disclosure 
of  a  single  fact  showing  that  it  is  warranted.  But^  more,  a 
subsequent  averment  of  the  answer  shows  that  such  conclusion 
has  no  warrant  in  fact.  The  averment  here  particularized  is 
that  in  which  the  defendants  say  that  the  executor  of  the  mort- 
gagor, on  or  about  May  17th,  1879,  allowed  the  mortgagee  to 
take  possession  of  the  mortgaged  chattels,  and  that  he  has  since 
held  possession  of  them.  The  change  of  possession  here  spoken 
of  is  quite  inconsistent  with  an  antecedent  possession  by  the  mort- 
gagee. 

The  question  of  the  case  is,  have  the  complainants  a*  lien  on 
the  mortgaged  chattels?  The  chattels  constitute  part  of  the 
assets  of  an  insolvent  estate.  With  regard  to  such  estates,  the 
statute  declares  that  the  estate,  real  and  personal,  of  a  testator 
or  int^tate,  in  case  the  same  shall  be  insuflScient  to  pay  all  his 
debts,  shall,  after  certain  preferred  debts  have  been  paid,  be  dis- 
tributed among  his  creditors,  in  proportion  to  the  sums  that 
shall  be  due   to   them  respectively.     Rev.  770  §  81.    In  order 
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to  work  out  the  equality  of  distribution  here  directed,  a  subse- 
quent provision  directs  that,  in  case  a  judgment  shall  be  recov- 
ered against  an  administrator  or  executor,  after  the  estate  which 
he  represents  has  been  decreed  to  be  insolvent,  no  execution 
shall  be  issued  thereon,  and  the  judgment  shall  have  no  effect 
except   to   fix   the   amount  of  the  debt.     Rev.  77^  §  88.     In 
Hasion  v.   Ccutnerj  4  Steio.  Eq.   697 y  the  court  of  errors   and 
appeals  held  that  the  statutory  direction  that  the  lands  of  a 
decedent  shall  be  liable  for  the  payment  of  his  debts,  creates 
a  lien  in  favor  of  creditors  at  large,  which  gives  them  a  right  to 
impeach  a  conveyance  made  by  the  decedent  in  fraud  of  credit- 
ors.    The  fundamental  purpose  of  the  two  statutes  is  the  same, 
namely,  to  appropriate  exclusively  and  irrevocably  the  property 
of  a  decedent  to  the  payment  of  his  debts.     The  one  says  that 
his  property  shall  be  liable  for  the  payment  of  his  debts,  while 
the  other  declares  that  his  property  shall  be  distributed  among 
his  creditors.     If  a  statutory  declaration  that  property  shall  be 
liable  for  the  payment  of  debts  creates  a  lien,  the  same  result 
must  follow  where  the  direction  is,  that  property  shall,  in  ascer- 
tain condition  of  aSii.irs,  be  distributed  exclusively  to  creditors. 
That  a  creditor  at  large  has  a  lien  on  the  assets  of  an  insolvent 
estate  is  a  proposition  substantially   affirmed   by  the  supreme 
court  in  M'dnor  v.  Milnor^  4-  Hal.  9S.      In  that  case,  a  creditor 
at  large  was  permitted  to  attack  a  judgment  regularly  entered 
after  the  death  of  the  defendant,  though  the  judgment  on  its 
face  purported  to  have  been  entered  at  the  term  immediately 
antecedent  thereto.     It  is  true  his  right,  in  that  case,  is  not 
called  a  lien,  but  an  interest,  but  except  his  right  was  that  of  a 
lien-holder,  the  court,  according  to  well-established   principle, 
had  no  right  or  power  to  listen  to  his  impeachment  of  the  judg- 
ment.    The  court,  however,  set  the  judgment  aside  at  his  in- 
stance. 

A  court  of  equity  should  not  be  more  technical  nor  less  liberal 
in  extending  aid  to  creditors,  in  such  a  case,  than  a  common  law 
court. 

In  my  judgment,  the  mortgage  in  question  is  void  as  to  the 
creditors  of  the  mortgagor,  and  the  mortgagee  should  be  en- 
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joiuetl  from   making  sale  of  the  mortgaged  chattels,  or  inter- 
meddling with  them  in  any  way. 

Tlie  complainants  ask  for  the  appointment  of  a  receiver  as 
well  as  an  injunction.  I  do  not  see  my  way  clear  to  advise  the 
granting  of  this  last  request.  The  executor,  it  is  true,  now  stan<1s 
as  the  champion  of  the  mortgagee  and  in  an  attitude  of  hostility 
towards  the  creditors  at  large,  but  I  think  he  has  probably  as- 
sumed this  position  under  a  mistaken  notion  respecting  the  rights 
of  the  contestants,  and  with  no  design  to  prejudice  the  creditors. 
He  will  now  understand  that  the  creditors  occupy  the  position  of 
superior  right,  and  will,  I  have  no  doubt,  take  such  steps  as 
shall  b^  necessary  to  give  them  the  full  benefit  of  their  rights. 
If,  however,  he  should  not,  the  complainants  may  at  any  time 
renew  their  application. 


William  Shuttleworth 


James  Dunlop. 

If  a  defendant,  after  he  has  notice  that  the  complainant  is  non-resident, 
takee  any  step  in  the  cause^  as,  for  example,  if  he  asks  for  the  continuance  of 
ftn  interlocutory  motion,  and  afterwards  proceeds  to  hearing  on  it,  withoat 
objection,  and  procures  its  denial,  he  waives  his  right  to  security  for  costs. 


On  motion  to  dismiss  bill 


Mr.  P.  8.  Scovd,  for  motion. 
Mr.  C.  A.  Bergen,  contra. 
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The  defendant  asks  the  dismissal  of  the  complainant's  bill, 
because  he  has  failed  to  obey  an  order  requiring  him  to  give  secu- 
rity for  costs.  The  complainant  answers  that  the  defendant  has 
waived  his  right  to  security,  and  as  it  now  appears  that  the  order 
for  security  was  obtained  after  such  waiver  had  occurred,  he 
should  not  be  compelled  to  obey  it  in  order  to  save  his  suit.  Tiie 
bill  is  filed  to  set  aside  a  will  for  incapacity  and  fraud  in  its  pro- 


NoTE. — Statutes  authorizing  courts  to  require  security  for  costs  from  non- 
resident plaintiffs,  are  only  cumulative.  Den  v.  WUson,  2  South.  680 ;  New- 
inan  v.  Landrint,  1  MeCart,  291 ;  Kyle  v.  Stinson^  13  Sm.  &  Marsh,  301 ;  Dyer 
V.  Dunivan^  S  How.  Pi\  IS  J  ;  People  v.  Oneida  Common  Pleas,  18  Wend.  652 ; 
Horn  V.  Thompsomy  San.  &  Se.  62£.  See  Moyers  v.  Moyers^  11  Heiak.  495;  Kase 
V.  Greenough,  88  Pa.  St.  403  ;  PnUt  v.  Fenner,  8  R.  1.  40. 

Courts  will  not,  of  their  own  motion,  order  security  from  non-residents. 
Haviaer  v.  Smith,  13  Ind.  53^ ;  Jones  v.  Cbi,  1  Jones  373.  See  Hickman  v. 
Haines,  10  lU.  20.  Nor  are  they,  in  every  case,  bound  to  order  such  security, 
Hobinson  v.  Sinclair,  1  Denio  628;  WhitseU  v.  BlumenthcU,  63  Mo.  479;  Flor- 
ence V.  BuUdey,  1  Duer  705;  Fearn  v.  Odpeke,  13  Abb.  Pr.  473;  Woodward  v. 
Siearns,  11  Abb.  Pr.  {N.  S.)  445;  Heeron  v.  BeekwUh,  1  Wl^.  17;  Spalding  v. 
Bainhridge,  12  R.  1. 244  ;  Fisher  v.  Bunbury,  Sau.  &  Se.  625. 

The  motion  must  be  made  at  the  first  opportunity,  Carpenter  v.  Aldrieh,  3 
Mete.  58;  WhUing  v.  HoUister,  2  Mass.  102;  Lovell  y.  Wardropei',  4  Prae, 
(Can.)  265 ;  Samuelson  t.  Andrews,  L.  R.  (3  Irish  C.  L.)  575 ;  Kolbe  v.  People, 
85  lU.  336 ;  and  has  been  held  too  late — 

Afier  a  demand  of  particulars,  Johnson  v.  OUtsier  {MS.),  Stevens^s  N.  B.  Dig, 
373. 

After  a  plea  in  abatement,  Randolph  v.  Emeriek,  13  III.  344. 

After  a  demurrer.  People  v.  Cloud,  50  lit.  439. 

After  an  appearance  and  [)lea,  Lincoln  v.  Hancock,  5  Ark.  703 ;  Kasten  v. 
JPtaw,  1  Moo.  &  P.  30;  Clark  v.  Gibson,  3  Ark.  109;  FonviUe  v.  Richey,  2  Rich. 
10  ;  Duncan  v.  Stint,  5  B.  &  Aid.  702;  Jacobson  v.  Carr,  Ci\  <fc  Dix  107 ;  Wat- 
son  yJiChadwiek,  8  Irish  C.  L.  291;  Clapp  v.  Beach,  3  Me.  216.  See  Fletcher 
V.  Lew,  3  Ad.  <fe  El.  551;  Kimbark  v.  Blundin,  6  Bradw.  539;  Wood  v.  BeU- 
iiie,  1  Cham.  {Can.)  130;  Anderson  v.  Walsh,  L.  R.  (2  Irish  C.  L.)  303. 

Although  the  plea  was  filed  under  protest,  Henry  y.  Hackett,  Bl.  D.  A  O. 
S4^,    See  Bu»h  v.  C^n'on,  9  Irish  C.  L.  App.  xxx. 

After  obtaining  time  to  plead.  Eyre  v.  Dwyer,  Sau.  <&  Sc.  653.  See,  further, 
Chtrner  v.  Key,  3  Dowl.  P.  C.  559 ;  Wilson  v.  Minchin,  2  Or.  &  Jer.  871 ;  Dow- 
ling  V.  Harman,  6  M.SsW.  131 ;  Swanzy  v.  Swanzv,  4  K.  &  J.  237. 

After  an  answer,  7}rwdees  v.  Walters,  12  III.  154;  Mayer  v.  Tyson,  1  Bland 
S59  r  Dunning  v.  Dunning,  37  lU.  306  ;  Hay  y.  Power,  2  Edw.  4^4  ;  Schatfer  v. 
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curement.  The  property  in  controversy  consists  almost  entirely 
of  houses  and  lots  occupied  by  tenants.  Shortly  after  the  bill 
was  filed,  the  complainant  applied,  by  petition,  for  the  appoint- 
ment uf  a  receiver.  The  petition,  as  well  as  the  bill,  disclosed 
the  fact  that  the  complainant  resided  in  England.  A  copy  of 
the  petition  was  served  on  the  defendant.  The  order  to  show 
cause  why  a  receiver  should  not  be  appointed  was  returnable 
July  5th.     On  that  day  the  defendant  asked  for  a  coDtindaoce 


Waldo,  7  Ohio  St.  309,  See  WyUit  v.  J^tficr,  11  Beav.  99;  Susdlei't  Que,  li 
Sim.  106;  Oraig  v.  Bolton,  2  Bro,  C,  C.  609;  Mdiarucchy  v.  Mdiartuxky,  2  Fa. 
Sen.  24. 

After  the  expiration  of  the  time  for  answering,  Fred  v.  Trant,  11  IriskEq. 
278;  Leckham  v.  Gresham,  S  Irish  C.  L.  139.  See  AUcer  v.  Alker,  3  Irith  Jw. 
{N.  S.)  '^0 ;  Beausang  v.  Condon,  13  Irith  C  L.  App.  z^zvU;  Smith  v.  Dey,  S 
Ch.  Cham.  4^6;  Oanson  v.  Finch,  3  Id.  296. 

After  exceptions  to  an  answer,  Burgess  v.  Gregory,  1  Edw.  44^- 

ift.fier  a  replicution,  Long  v.  Tottenham,  1  Irish  Ch,  127. 

After  the  close  of  the  pleadings  and  publication  of  the  eyidence,  Foster  ▼. 
Suxisey,  2  Woodh.  &  M.  217. 

After  notice  to  defendant  to  take  a  decree  pro  eonfesso,  Nolan  v.  French,  10 
Irish  Eq.  211.     See  Tucker  v.  Horseman,  Smythe  90. 

After  a  judgment  by  default,  Day  v.  Wileor,  2  MeOord  4^4* 

After  a  writ  of  inquiry  on  an  interlocutory  judgment  for  plaintifi)  BtUler  T. 
Wood,  10  How.  Pr.  313.  » 

After  a  decree  to  account,  Murphy  v.  Arehdale,  Sau.  <fe  Sc.  630  ;  Paul  v.  HiU^ 
3  Tenn.  Ch.  342. 

After  an  order  for  an  injunction  has  been  made  absolute,  Foster  v.  Eyres,  '* 
Irish  Eq.  G3S. 

After  issue  joined  and  notice  of  trial  given,  Swan  v.  Mathews,  3  Duer  613; 
Florence  v.  Bulkley,  1  Duer  705;  Boyce  v.  BaUs,  8  How.  Pr.  4^5;  MonteUaM 
V.  Gareias,  1  Bing.  67 ;  Michel  v.  Pareski,  2  H.  Bl.  693 ;  MuUer  y.  Gemon,  S 
Taunt.  273;  (/Grady  v.  O'ConneU,  2  Irish  Jur.  94;  Vance  v.  aimpbeU,  1  Kerr 
103;  I)u  Belloix  v.  Waterpark,  1  Dowl.  &  Bui.  348;  Fogg  v.  Pypher,  ^#Prac 
(Can.)  309.  See  Shaw  v.  Wallis,  1  Yeaies  176,  2  Doll.  179;  Long  v.  Long,! 
Irish  Ch.  618;  Bentley  v.  Bobinson,  4  Irish  Ch  37;  West  v.  Cooke,  1  C.  B.  Sli. 

After  a  continuance,  Harper  v.  Columbus  Co.,  35  AUi.  127 ;  McVvskocf^^ 
Ludlow,  2  Ohio  398 ;  Lavange  v.  Burke,  50  Ala.  61, 

After  the  case  lias  been  culled  for  trial,  St.  Louis  B.  B,  v.  South,  ^^^ 
176 ;  Beymer  v.  Endley,  Tappan  166.  v 

After  the  jury  has  been  sworn,  Wallace  v.  Collins,  5  Ark.  4I;  FroJ^f,^ 
Zimmerly,  25  III.  202;   Whedin  v.  KertUy,  Hardin  540;  TAomcu  v.  ^»%.    v. 
6'  Mon,  54  ;  Adac  v.  Zanys,  4I  lovfa  536.  ^'■# 

After  the  plaintiff  has  closed  his  testimony  at  the  trial,  Spencer  T.  ^^"^(^^^ 
42  Md.  1.  ^ 
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for  two  weeks,  in  order  that  he  might  submit  affidavits  in  answer 
to  those  annexed  to  the  petition.  A  continuance  was  granted. 
On  July  12thy  the  defendant  obtained  an  order  requiring  the 
complainant  to  give  security  for  costs,  and  served  it  soon  after- 
wards. On  July  19th,  the  application  for  a  receiver  was  heard, 
without  objection  by  the  defendant,  on  affidavits  submitted  by 
both  parties,  and  resulted  in  a  denial,  with  oosts  to  the  de- 
fendant. 


After  the  oommeneement  of  the  argument,  Edwardi  y.  Hdmj  5  III,  14S, 
After  a  trial,  JefferwnvilU  R.  R.  v.  Hendricks^  39  Ind.  4S,  4^  Ind.  J^  ;  Lind- 
ley  V.  Kindall,  4  Blackf.  189;  Wtekn  v.  Napier^  33  Ala,  568,     See  Boucher  v. 
Pia,  U  Abb,  Pr,  1. 

After  a  verdict  and  judgment.  Davits  v.  GraJuim,  2  A.  K,  Marsh,  540;  Qrimr- 
ball  V.  MMsgippi  R.  i2.,  3  Sm,  A  Marsh,  38;  Bohrs  v.  SessionSy  '2  Dowl,  P,  O, 
710;  Paul  T.  Hill,  3  Tenn,  Ch,  342;  F\trman  v.  Harman,  2  MeCord  436;  Flint 
V.  Van  Deuseuy  24  Hun  440, 
After  a  motion  for  a  rehearing,  Color  v,  CbllinSy  2  Mo.  App,  225. 
After  a  prayer  for  an  appeal,  Hatton  v.  Weems,  12  Oill  &  Johns,  83. 
After  an  appeal,  unless  moved  for  below,  Adams  v.  Miflery  12  III.  27 ;  Rob' 
ertson  v.  Cbrnr*.,  10  JU.  559 ;  Coffey  v.  Colliery  12  Ind,  565 ;  OanUlo  v.  Binn% 
2  Miles  86;  Ruckman  v.  AUwoody  40  III.  128;  Howard  v.    Union  Banky  7 
Humph,  26  ;  People  v.  Common  PleaSy  1  Cow.  576  ;  Livermore  v.  Bondy  19  Vl, 
607 ;  Hefim  v.  Rock  Mills  Cb.,  58  Ala,  613 ;  Duncan  v.  Rychardsmy  34  Ala. 
117  ;  Ogg  V.  Leinariy  1  Heisk.  4^  ;  Comslock  v.  ClemenSy  19  Od,  77 ;  Meyer  v. 
Watshire,  92  III.  395,     See  McLean  v.  Isbelly  44  Mich.  129;  Ripley  v.  MorriSy  7 
III.  381;  Ranney  v.  Stringer,  4  Bosw.  663;  Grant  v.  Banque,  L,  R,  (1  C,  P, 
Div.)  143;  Sniihv.Lockwoody  34  Wis,  72;  Moore  v.  Oreat  Western  R,  R.y  Co., 
9  Irish  C.  L.  App.  vi. 

In  ejectment,  applications  after  issue  joined  and  before  trial,  have  been 
deemed  in  time,  Den  v.  WiUony  2  South.  *680;  Purvis  v.  HiUy  2  Hen.  &  M.  614; 
MeDoAe  y.  Dafoe,  1  Cham.  (Can.)  18 ;  but  not  after  trial  and  verdict,  Jackson 
V.  BushneUy  13  Johns.  330. 

In  some  states,  filing  security  at  any  time  before  trial  is  sufficient,  Cabell  v. 
Payne,  2  J.  J.  Marsh.  134;  Vance  v.  Birdy  4  Munf,  364;  Lyons  v.  Long,  6 
Ala,  103;  Culley  v.  Laybrook,  8  Ind,  285;  Sharp  v.  Miller y  3  Sneed  42; 
WhiU  V.  Stafford,  Breese  67;  Stillman  v.  Dunklin,  48  Ala.  175.  Even  after 
motion  to  dismiss  for  that  cause,  Snowden  v.  McDaniel,  7  Mo.  313 ;  Parks  v. 
Qoodufin,  1  Doug.  (Mich.)  56;  Dowell  v.  Riehardsanj  10  Ind.  573 ;  Robinkon 
v.  Meyer,  25  Ark.  79, 

In  Illinois  it  may  be  filed  without  leave  of  the  court,  Baker  v.  Palmer,  83 
III.  568.    See  Schaefer  v.  Waldo,  7  Ohio  St.  309  ;  BuUard  v.  Johns,  50  Ala,  382. 

After  a  time  for  filing  security  has  been  fixed,  the  court  cannot  extend  it^ 
MeChUum  v.  Massey,  2  BaU.  606;  Portsmouth  Works  v.  Iron  HiUs  Cb.,  H 
Bush  47;  Alabama  R,  R,  v.  HarriSy  25  Ala,  232;  Burke  v.  Dillinghamy  8  Rich. 


492  CASES  IN  CHANCERY.  [34  Eq. 


Shuttleworth  v.  Dunlop. 


The  rule  is  perfectly  well  settled  that  if  a  defendant  takes  any 
step  in  a  cause,  after  he  has  notice  that  the  complainant  is  a  non- 
resident, he  waives  his  right  to  security  for  costs.  1  Dan.  Ch. 
Pr.  30;  Anon.,  10  Ves.  287.  Kinderley,  V.  C,  in  AUam  v. 
Coohey  3  Jur.  {N.  S.)  283  (the  case  is  also  reported  in  S  Drew. 
694),  ^id  that  the  least  step  is  a  waiver.  The  following  acts  or 
8teps  have  been  held  to  amount  to  a  waiver:  Filing  a  demurrer, 
Long  V.  Majeatre,  1  Johns.  Ch.  202 ;  taking  an  order  for  time 
to  answer,  Goodrich  v.  Pendleton,  3  Johns.  Ch.  620 ;  and  ob- 
taining an  order  extending  the  time  within  which  the  testimony 
should  be  closed,  Neufman  v.  Landrine,  1  McCart.  291.  And  it 
has  even  been  held  that  where  the  defendant  sent  his  answer  to 

256.  See  WHght  v.  Haddock,  7  Dana  25S ;  Haney  v.  ManhaU,  9  Md,  294; 
Taum  V.  Evam,  11  Ark.  9 ;  SwaiuMon  v.  Bishop,  5^  Mo.  ^27;  Woii  v.  fairfcy, 
ee  N.  C.  385 ;  Irving  v.  Mathis,  11  Humph.  60S;  WiUiams  v.  Oonnor,  U S.  C. 
ii21  ;  nor  order  it  filed  within  a  shorter  time  than  that  limited  by  statute, 
JShaw  V.  Webstery  21  Wis.  129. 

A  continuance  may  be  refused  because  the  plaintiff  filed  his  security  so  Ute 
that  defendant  was  not  ready  to  proceed.  Cox  v.  Hunt,  1  Black/.  146;  but  see 
Jacobs  V.  Sale,  1  Va.  Oas.  1S3  ;  Hawkins  v.  Millbank,  4  Waish.  C.  C.  285. 

A  court  of  error  may  reverse  for  an  erroneous  dismissal  of  a  suit  below, 
because  security  had  or  had  nut  been  filed,  Adams  v.  Miller,  14  III.  71 ;  Besau- 
4ion  V.  Shirley,  9  Sm.  &  Marsh.  457  ;  Vance  v.  Bird,  4  Munf.  364;  Crawford  t. 
Kenley,  7  B.  Mon.  253;  Fogg  v.  Edwards,  57  How.  Pr.  290;  SUUe,  FaUoa 
V.  Layman,  46  Md.  190;  Steamboat  Empire  Y.  Ala.  Co.,  29  AUu  698;  Moore  v. 
Banner,  4  Ired.  Eq.  293  ;  WhitseU  v.  Blumenthal,  63  Mo.  479  ;  Norton  v.  Ben- 
nett, 22  Hun  604  ;  Eastman  v.  Godfrey,  15  Kan.  341 ;  but  not  where  the  allow- 
ance of  such  application  is  discretionary,  Papineau  v.  Belgarde,  81  lU,  61 ; 
CampbeU  v.  QdrraU,  24  Ark.  279;  Petitcler  v.  Willis,  99  Mass.  4^;  Adam  y. 
Beeves,  76  N.  C  412 ;  Clapp  v.  Batch,  3  Me.  216  ;  Perkins  v.  Beagan,  14  Art 
47 ;  Swan  v.  Matthews,  3  Duer  613;  Modglin  v.  Slay,  11  Ark.  693;  Lavisx. 
you,  43  Ala.  691;  Kelly  v.  VaUe,  66  Mo.  601. 

A  mandamus  may  lie  to  compel  the  inferior  court  to  proceed  aright,  Bar- 
nett  V.  Wairen,  Hardin  172;  CoU's  Case,  28  Ala.  50;  Bobbins*s  Case,  29  Ala. 
71.     See  State  v.  Howe,  64  Lid.  18. 

^he  court  should  dismiss  the  rule,  upon  the  defendant's  application,  Miss- 
issippi B.  B.  V.  Ballard,  3  8m.  &  Marsh.  606. 

Plaintiff  is  entitled  to  ihe  costs  of  the  motion,  if  defendant  move  before 
-demandin^ir  security,  Baillie  v.  Dt  Bamelles,  1  B.  &  Aid.  331 ;  FleUher  v.  Xev, 
3  Ad.  &  El.  551. 

The  burden  of  showing  that  the  motion  is  too  late  lies  on  the  plaintiff, 
Jones  V.  Jones,  2  Cr.  &  Jer.  207.—B,iEP. 
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the  clerk  before  he  knew  that  the  complainaat  was  non-resident, 
but  the  clerk  did  not  file  it  at  oAce,  and  in  the  interval  the  de^ 
fendant  received  notice  of  the  complainant's  non-residence,  the 
filing  of  the  answer  after  such  notice,  though  the  defendant 
believed  it  had  been  filed  before,  disentitled  the  defendant  to 
security,  Dyoti  v.  DyoUy  1  Madd.  109.  This  ruling  can  only 
be  defended  on  the  ground  that  the  clerk,  in  what  he  did,  or 
omitted  to  do,  should  be  regarded,  not  as  a  public  officer,  but  as 
the  agent  of  the  defendant. 

A  proper  regard  for  the  rights  growing  out  of  an  enlightened 
comity,  requires  the  courts  of  this  state  to  treat  the  citizens  of 
other  states  or  nations,  who  appeal  to  them  for  justice  against 
our  own  citizens,  with  considerate  liberality.  A  defendant,  in 
case  his  adversary  is  non-resident,  has  an  unquestionable  right 
to  security  for  costs,  but  inasmuch  as  it  is  a  right  which  may  be 
used  to  delay  or  obstruct  justice,  he  should  be  required  to  insist 
upon  it  promptly,  and  to  adhere  to  it  persistently,  or  otherwise 
be  held  to  have  lost  it. 

In  this  case,  I  think  it  is  clear  that  the  defendant  has  taken 
such  steps  in  this  cause  as,  according  to  the  settled  rules  of  prac- 
tice, disentitle  him  to  security.  The  motion  to  dismiss  cannot 
therefore,  be  denied. 


Elizabeth  W.  Allen  et  al. 

V. 

Joseph  E.  Allen  et  al. 

1.  Since  the  statute  of  1880  (P.  L,  of  1880  p.  S56),  a  personal  decree  for  de- 
ficiency cannot,  on  foreclosure,  be  obtained  against  a  mortgagor. 

2.  The  grantees  of  the  mortgaged  premises  who  assumed  the  payment  of 
the  mortgage  in  their  respective  deeds,  are,  nevertheless,  still  liable  to  the 
mortgagee  on  their  several  assumptions,  if  a  deficiency  remain  after  fore- 
closare,  and  their  liability  may  be  enforced  through  an  independent  suit  in 
equity. 
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3.  Municipal  taxes  assessed  on  mortgaged  lands  in  Rahway,  after  the  mort* 
gage  was  given,  are  liens  on  the  premises  paramount  to  the  mortgage. 


The  bill  was  filed  September  8th,  1880,  to  foreclose  a  mort- 
gage for  $1,000,  dated  May  Ist,  1857,  on  lands  in  the  city  of 
Rah  way.  It  asks  for  decrees  for  deficiency  against  some  of  the 
<lefendantfl,  who  became  grantees  of  the  raor^ged  premiseSySab- 
ject  to  the  mortgage,  and  with  assumptions  to  pay  and  discharge 
it  expressed  in  the  conveyances  made  to  them  re8|)ectivel j.  The 
bill  also  says  that  tlie  city  of  Rah  way  claims  to  have  some  liens 
on  the  mortgaged  lands,  but  alleges  that  such  liens,  if  any,  are 
subsequent  to  the  mortgage.  It  does  not  state  what  the  liens  are. 

An  answer  was  filed  for  William  Gibby,  one  of  the  grantees, 
denying  his  liability  to  a  decree  for  deficiency. 

An  answer  was  filed  for  the  city  of  Rah  way,  setting  up  that 
taxes  for  state,  county  and  city  purposes,  assessed  by  said  city  on 
the  lands  in  the  mortgage,  are  liens  on  said  lands,  prior  to  the 
lien  of  the  mortgage.  The  answer  does  not  specify  the  taxes,  or 
show  in  what  years  they  were  asseased,  or  for  what  sums. 

A  general  demurrer  was  filed  by  Joseph  E.  Allen,  one  of  the 
defendants  sought  to  be  charged  with  a  decree  for  deficiency. 

The  cause  being  referred  to  Vice-Chancel  lor  Dodd,  was  sob- 
mitted  to  him  upon  the  pleadings  and  written  briefs. 

Mr.  Robert  AUeriyjun.f  for  complainants. 

Mr.  WiUiam  J.  Gibby,  for  defendant  William  Gibby. 

Mr.  Garret  Berry,  for  city  of  Rahway. 

Meaars.  Vail  &  Ward,  for  Joseph  E.  Allen. 

Dodd,  V.  C. 

The  complainants  ask  that  Joseph  W.  Allen,  the  obligor  and 
mortgagor,  and  William  Gibby,  Joseph  E.  Allen  and  others, 
who,  as  grantees  of  the  mortgaged  premises,  assumed  with  tb^ 
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grantors  to  pay  and  discharge  the  mortgage,  may  be  decree<l  to 
pay  the  deficiency,  if  any,  of  the  mortgage  debt,  after  applying 
thereto  the  proceeds  of  the  foreclosure  sale.  That  the  obligor, 
Joseph  W.  Allen,  is  not  liable  to  such  a  decree,  was,  settled  by 
this  court  in  Newark  Savings  Institution  v.  Foi-nian,  6  Stew,  Eq, 
436.  It  was  there  held  that  the  act  of  March  12th,  1880  (P. 
i.  of  1880  p,  255)y  was  not  unconstitutional,  though  it  deprived 
the  complainant  of  the  right  to  a  personal  decree  against  the  ob- 
ligor, for  the  reason  that  while  the  remedy  previously  existing 
in  equity  was  taken  away  by  the  act,  there  remained  the  remedy 
of  an  action  at  law  on  the  bond. 

Against  the  defendants  in  this  case,  who  are  sought  to  be  per- 
sonally charged  for  deficiency,  on  the  ground  that  they  assumed 
with  their  grantors  to  pay  the  mortgage  debt,  and  so  became 
liable,  in  equity,  to  the  holders  of  t})at  debt,  the  above  act  has 
not  been  held  ta  take  away  the  right  to  a  decree  in  equity,  as  in 
the  ease  of  the  Savings  Institution  v.  Newark,  it  was  held  to  do 
in  respect  to  tl>e  obligor.  The  equitable  obligation  against  the 
grantees  who  so  assumed  the  mortgage  still  remains,  and  may,  I 
think,  be  enforced,  but  not  in  this  suit  to  foreclose.  The  lan- 
guage of  the  act  cannot  be  so  construed  as  to  prevent  the  holder 
of  the  mortgage  from  bringing  a  suit  for  that  purpose,  if  a  defi- 
ciency should  l)e  found  to  exist  after  foreclosure  sale.  The  act 
prohibits  a  decree  for  deficiency  only  "  in  all  proceedings  to  fore- 
close." To  construe  it  as  prohibiting  the  enforcement  of  an 
equitable  obligation,  enforceable  nowhere  else  than  in  equity, 
would  be  to  extend  the  act  beyond  its  plain  terms.  The  relief 
in  equity  is  regulated,  but  not  destroyed.  The  demurrer  in  the 
present  case  must,  therefore,  be  sustained,  and  also,  for  the  same 
reasons^  the  defence  set  up  in  the  answer  of  the  defendant  Wil- 
liam Gibby. 

Assuming  that  the  taxes  referred  to  in  the  answer  are  liens 
upon  the  mortgaged  premises  (as  they  seem  to  be  considered  in 
the  briefs),  the  question  whether  they  are  prior  to  the  mortgage, 
and  entitled  to  be  first  paid,  is  settled  by  the  cases  of  Tf^ustees 
&e.  v.  Trenton,  3  Slew.  Eq,  667,  and  OUy  of  Pateram  v.  tyNeUl, 
5  Stew.  Eq.  386.    The  charter  of  the  city  of  Rah  way  (P.  L.  of 


496  CASES  IN  CHA^X'ERY.  [34E(i. 

I>eim  V,  Anderoon. 

J86o  p.  499\  read  in  the  light  of  tiie  above  cases,  manifests  a 
clear  legislative  intention  to  make  taxes,  assessed  after  the  exe- 
cution of  a  mortgage,  a  lien  on  the  premises  against  which  they 
are  assessed,  prior  to  the  lien  of  the  mortgage. 

There  should  be  a  reference  to  a  master,  to  ascertain  the 
amount  due  on  the  mortgage,  and  also  the  amounts  due  for 
taxes. 


John  Dean 

t. 

Benjamin  Anderson  et  al. 

« 

1.  The  court  will  decree  specific  performance  of  a  contract  to  give  a  mort- 
gage upon  lands,  where  the  contract,  although  by  parol,  has  been  executed  oa 
complainant's  part. 

2.  A  party  claiming  to  be  a  bona  fide  purchaser,  must  deny  notice  not  only 
at  the  time  of  his  purchase,  but  also  before  or  at  the  time  when  his  deed  was 
executed  and  consideration  paid. 

Bloomfield,  C. 

The  object  of  this  suit  is  to  obtain  the  benefit  of  a  certam 
agreement  made  between  the  complainant  and  Thomas  Ander- 
son, one  of  the  defendants,  by  which  Anderson  agreed  to  make 
and  execute  to  the  complainant  a  mortgage  on  the  premises  meo- 
tioned  and  described  in  the  bill,  to  secure  the  payment  of  the 


NtTE. — This  opinion  of  Chancellor  Bloomfield  must  have  been  delivered 
about  1810,  and  is  here  inserted  because  none  of  his  opinions  seem  tn 
have  been  published,  and  also  because  the  precise  point  of  the  case  has  never 
been  decided  in  New  Jersey.  It  is  cited  in  Siexmrfs  Dig.  1006  J  16£  a,  lOlb 
I  319  a. 

Equity  may  decree  the  Bf>ecific  performance  of  a  contract  to  give  »  ffl^'^* 
gage,  Wfdkw  v.  Barnen,  3  Madd.  2p ;  Seaion  v.  Ticyford,  L.  R.  {11  Eq.)  ^^^^ 
Aakton  V.  Corrirjauy  L.  iZ.  {lii  Ef^.)  76;  Herman  v.  Hodgeji,  L.  R,  (16  Eq.)  ^°* 
HumbU's  Case,  11  Irish  Ch.  LU ;  HunUr  v.  Langford,  2  MoU.  272;  Stra»d 
Music  Hall  Co.  Case,  S  De  G.  J.  <fe  S.  W;  Gould  v.  /iawt/ton,  J  Gi-ani'f  Ch 
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sum  of  £700.  Anderson  has  moved  out  of  the  state,  and  has 
not  appeared  or  made  any  defence,  and  the  cause  has  been  heard 
as  against  the  other  defendants. 

It  is  fully  proved  that,  by  a  written  agreement  dated  Feb- 
ruary 22d,  1809,  Dean  agreed  to  sell  and  convey  to  Anderson  a 
certain  estate  situate  at  Bensalem,  in  the  county  of  Bucks,  and 
state  of  Pennsylvania,  for  the  sura  of  £1,500.  £375  thereof 
were  to  have  been  paid  upon  the  5th  day  of  April  then  next 
ensuing,  when  a  deed  was  to  have  been  executed  to  Anderson, 
and  the  remaining  part  of  the  purchase-money  secured  by  a 
moilgage  on  the  premises ;  that  Anderson,  after  having  paid  a 
part  of  the  £375,  made  a  proposal  to  one  William  Jackson  to 
exchange  with  him  the  estate  so  agreed  for  at  Bensalem,  for  a 
certain  ferry,  ferry-house  and  lot  of  land  at  Trenton,  where 
Jackson  then  lived;  and  that  soon  after,  Jackson,  Dean  and  An- 
derson had  a  meeting  on  the  subject,  when  it  was  agreed  that 
Dean  should  convey  the  Bensalem  estate  to  Jackson,  and  that 
Jackson  should  convey  his  estate  at  Trenton  to  Anderson  ;  that 
Anderson  should  give  his  bond  to  the  complainant,  with  a  mort- 
gage on  the  ferry  property,  to  secure  the  payment  of  £700,  part 
of  the  consideration-money,  whicli  Anderson  had  agreed  to  pay 
for  the  Bensalem  property,  and  that  Jackson  should  secure  to 
the  complainant  the  payment  of  the  further  sum  of  £518  15«. 
on  the  pro[>erty  to  be  conveyed  to  him ;  that  in  pursuance  of 
this  last  agreement.  Dean  and  wife,  by  their  deed,  dated  Au- 
gust 21st,  1809,  conveyed  to  Jackson  the  property  at  Bensalem, 
and  Jackson  and  wife, 'by  their  deed,  granted  and  conveyed  the 
ferry  property  to  Anderson,  which  deed  Anderson  immediately 


JOS;  McKay  v.  Beed,  1  Ch,  Cham,  208;  Nichois  v.  WtUian^,  7  C.  E.  Qr.  ^ ; 
Cole  V.  Dealhamy  13  Iowa  551 ;  McClintoek  v.  Laing^  22  Mich.  212 ;  Alexander 
V.  Qhiseiin,  5  QUI  138;  Cole  v.  CoU,  41  Md.  301;  Ogden  v.  Ogden,  4  Ohio  St. 
18 J;  Robinson  v.  Catheart,  2  Craneh  C.  C.  590 ;  Johnson  v.  Slawson,  Bail.  Eq^ 
4^3  ;  Richardson  v.  Hawlettj  33  Ark.  237  ;  Laurence  v.  Laurence j  4'*  -^^  ^'  1^^ ; 
Arnold  V.  Cbrd,  16  Ind.  177.  See  Jones  on  Mort.  |  163  ;  Thompson  v.  C?arAr,  S 
F.  &  F.  181 ;  or,  to  charge  lands  with  an  annuity,  Lyde  v.  Mynn,  4  Sim.  505^ 
1  Myl.  &  K.  683;  Wellesley  v.  Wellesley,  4  Myl.  &  Or.  561 ;  Woodhurn  v.  Grant, 
'22  Beav.  483  ;  or,  to  assign  choses  in  action  to  indemnify  a  surety  or  lender, 
Shoekley  v.  Davis,  17  Oa.  177;  Triebert  v.  Burgess,  11  Md.  ^5.\-  Brooks  v. 

32 


498  CASES  IN  CHANCERY.  [34  Eq. 

^^— ^^^^—  111  I  II  ■-■^^^■^  ■  ■■■II  a 

Dean  t;.  Anderson. 

« 

delivered  to  Dean,  and  Jackson  secured  by  mortgage  tbe  pay- 
aient  he  was  to  make  Dean,  of  £518  158;  that  soon  after 
the  execution  of  the  deeds,  Anderson  went  to  the  house  of  Jack> 
son,  and  there  declared  that  he  had  the  deed  and  mortgage,  and 
that  he  did  not  intend  to  sign  the  mortgage,  as  Dean  had  injured 
him  in  the  contract,  for  the  |>roj)erty  was  not  worth  what  he  had 
agreed  to  pay  for  it,  and  timt  it  would  ruin  him.  It  further 
appears  that  Anderson  and  wife,  by  deed  bearing  date  the  26th 
of  September,  1809,  and  for  the  consideration  therein  expre»?c<l 
of  £400,  conveyed  the  ferry  property  to  Ross  and  Burrows,  who 
gave  their  bond  to  Anderson  for  the  purchase-money,  payable  on 
April  1st,  1810. 

Thus  far,  there  is  no  dispute  between  the  parties  as  to  facts. 
But  it  is  contendefl  on  the  part  of  the  defendants,  that  Anderson's 
agreement  to  execute  a  mortgage  on  the  ferry  j^rojierty  at  Tren- 
ton created  no  specific  lien  on  that  property,  but  only  a  legal 
obligation  personally  binding  on  him,  and  for  the  breach  of 
which  the  complainant  can  have  no  remedy  but  an  action  at  law 
for  damages.  When  the  subject  matter  of  a  contract  is  real 
estate,  and  a  sum  in  damages,  which  is  the  only  remedy  affbrdeil 
by  a  court  of  law,  is  not  an  adequate  remedy  for  the  non-jier- 
formance  of  such  contract,  a  court  of  chancery  will  grant  relief 
specifically  (J  Atk,  JS7),  but  in  general  it  will  not  entertain  a 
bill  for  the  specific  performance  of  contracts  which  relate  to 
chattels  or  articles  of  merchandise,  but  leaves  the  injured  party 
to  his   remedy  at  law,  which   is  nuich  more  expeditious.     An 


Rufff  37  Ala,  371.  See  Jones  on  CfuU.  Mort.  i  3 ;  Ceas  v.  Bramleyy  IS  Hun 
1S7 ;  CoUina  v.  Buekf  63  Me  4*59 ;  Tiernan  v.  Granger^  05  JU.  351 ;  Mo^tie^^ 
Ca^,  -  Moll.  4^4;  or,  a  parol  contract  to  cancel  a  mortgage,  Bennett  v. 
Ahrams,  41  Barb.  619 ;  Malhia  v.  Brown,  4  N.  Y.  403 ;  Wtir  v.  Mumidl  -^ 
Br€W8L  504;  Stark  v.  Wilda-,  36  Vt.  752;  Barklry  v.  Barklcy,  14  Rich.  Eq.  A'; 
Ackla  V.  Ackla,  6  Pa.  St.  2J3  ;  yeal  v.  Spcigle,  33  Ark.  63 ;  but  not  a  contrail 
to  borrow  a  specified  sura  of  money  on  a  mortgage,  Rogers  v.  ChaUU^  27  Beat. 
175  ;  or,  to  make  a  loan,  in  default  of  performing  an  agreement,  Sichtl  v.  Mo- 
senthal,  30  Beat.  371.  See  Goodrich  v.  Nichols,  2  Root  4^8 ;  or,  to  deposit  a 
collection  of  paintings  with  an  auctioneer  for  sale,  to  re-imburse  hiiu  for  ad- 
vances, Chinnock  v.  Sainfibury,  6  Jur.  (N.  S.)  1318.  See,  further,  Oanmdian 
Law  Journal,  March,  1880. — Rep. 
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agreeiiient  for  a  mortgage  on  lands  is  not  a  mere  personal  con- 
tract, but  affects  the  realty,  and  the  spirit  and  justice  of  it  re- 
quire a  specific  |)erformance.  A  party  requires  security  by 
mortgage  because  he  is  unwilling  to  trust  to  the  personal  respon- 
sibility of  the  person  with  whom  he  agrees,  and  to  refuse  him  a 
remedy  against  the  estate  agreed  to  be  mortgaged,  is  to  deprive 
him  of  tlie  principal  security  on  which  he  relied,  and  to  leave 
him  to  a  remedy  which  he  was  unwilling  to  trust  to,  and  which, 
in  most  instances,  would  not  answer  the  justice  of  the  case. 
It  was  on  the  faith  of  this  property  as  a  security  for  the  sum  of 
«£700  that  Dean  was  induced  to  convey  his  estate  to  Jaokson, 
and  to  give  up  his  agreement  for  a  mortgage  on  the  estate  he 
sold,  and  in  conscience  and  equity  the  agreement  of  the  parties 
is  equivalent  to  a  mortgage.  It  is  the  object  of  this  court  to 
give  to  every  agreement  that  effect  which  it  was  intended  to 
have,  and  to  consider  that  as  done  which,  for  a  valuable  consid- 
eration, is  agreed  to  be  done,  and  I  can  see  no  good  reason  why 
a  court  of  equity  should  not  decree  a  specific  performance  of  an 
agreement  for  a  mortgage  on  real  estate  as  well  as  that  of  an 
agreement  for  a  loan.  In  Martin  v.  Seamore,  1  Ch,  Cos,  170y 
it  was  decreed  that  a  copyholder  having  for  money  agreed  to 
mortgage  lands,  he  stood  seized  in  trust  for  the  j>erson  to  whom 
he  had  agreed  to  mortgage,  and  the  lands  were  held  liable  in  a 
suit  against  a  person  claiming  under  a  voluntary  surrender.  S.  C, 
'i  C(ym.  Dig.  66%  til.  "  Chancery  "  4'^1.  So,  in  Matthews  v.  Cart- 
mighty  2  Atk.  S47,  one  Thomas  Matthews  gave  the  plaintiff,  at  dif- 
ferent times,  three  promissory  notes  for  money  loaned,  and  expressed 
in  each  **  to  be  secured  by  a  mortgage  on  my  Stoke  Hall  estate." 
The  drawer  of  the  notes  had  before  mortgaged  the  estate  to  the 
defendant,  and  had  also  given  a  prior  mortgage  to  another  per- 
son. The  plaintiff  purchased  in  the  prior  mortgage  to  protect 
the  sums  lent  by  him.  It  was  decreed  by  Lord  Hardwicke  that 
the  plaintiff  should  be  protected  against  the  defendant's  mort- 
gage, and  should  be  paid  the  money  lent  upon  the  notes,  as  well 
as  what  was  due  to  him  upon  the  assignment  of  the  plaintiff's 
mortgage.  This  case  was  decided  upon  the  ground  that  the 
notes  were  evidence  of  an  agreement  to  secure  the  money  lent 
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by  a  mortgage  on  the  Stoke  Hail  estate,  and  the  court  consider- 
ing that  as  done  which,  upon  a  bill  for  a  specific  performance, 
they  would  have  decreed  to  be  done,  it  was  not  to  be  distinguished 
from  the  common  case  of  a  puisne  mortgagee  purchasing  in  a 
prior  mortgage  to  protect  himself.  And  an  engagement  by  letter 
to  make  a  mortgage  has  been  held  to  be  a  specific  lien  agaiust 
creditors.  3  Ves.  jun,  575,  582.  And  if  a  specific  lien  against 
creditors,  certainly  it  will  be  enforced  as  a  specific  lien  agaiust 
the  party  himself,  and  those  who  are  here  considered  as  standing 
in  his  place  and  liable  to  the  same  equity.  These  cases  prove 
that  an  agreement  in  writing  for  a  mortgage  will  l>e  carried  into 
execution  by  the  court,  and  if  an  agreement  in  writing  will  be 
enforced,  so  will  a  parol  agreement,  unless  made  void,  and  de- 
feated by  the  statute  of  frauds.  This  leads  me  to  consider  in 
the  next  place  whether  there  are  any  circumstances  in  this  case 
to  take  it  out  of  that  statute.  The  parol  agreement  for  a  mort- 
gage on  the  ferry  property  is  a  clear  subsequent  agreement  to 
that  of  the  22d  of  February,  1809,  and  the  terms  of  it  are  dis- 
tinctly and  fully  made  out  in  evidence;  and  it  as  fully  and 
clearly  appears  that  this  subsequent  agreement  has  been  fully 
executed  on  the  part  of  the  complainant.  Where  an  agreement 
has  been  executed  or  in  part  performed  by  the  complainant,  and 
the  acts  done  place  him  in  a  situation  which  is  a  fraud  upon  him, 
unless  the  agreement  is  executed,  equity  will  not  permit  the 
defendant  to  protect  himself  from  executing  his  part  of  the 
agreement,  by  pleading  that  it  was  not  in  writing.  The  ground 
upon  which  this  court  acts  in  cases  of  part  performance  is  fraud 
in  refusing  to  perform  after  performance  by  the  other  party,  and 
the  court  will  interpose  and  grant  relief,  notwithstanding  the 
statute,  when  the  complainant  shows  a  performance  on  his  side, 
by  which  he  would  suffer  an  injury  amounting  to  fraud  by  the 
refusal  to  execute  the  agreement  on  the  part  of  the  defendant. 
AiMer  586;  2  Atk.  100;  1  Sch.  &  Lef,  ^1 ;  7  Ves.  3^1  y  3^6; 
14-  Ves.  386  ;  1  Johns.  Ch.  149.  I  cannot  well  imagine  a  stronger 
case  for  relief,  on  the  ground  of  part  performance,  than  the  pres- 
ent. The  agreement  having  been  made,  Dean,  in  pursuance 
thereof,  conveyed  his  estate  at  Beusalem  to  Jackson,  and  Jack- 
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son  at  the  same  time  conveyed  the  ferry  property  to  Anderson, 
after  which  Anderson,  in  fraud  of  his  agreement,  refused  to  exe- 
cute the  mortgage,  and  held  the  property  which  he  had  thus 
obtained.  This  refusal  was,  in  my  opinion,  a  gross  and  palpa- 
ble fraud  on  Dean,  and  the  case  comes  clearly  and  fully  within 
the  principle  upon  which  the  court  relieves  in  cases. of  part  per- 
formauce.  The  complainant,  relying  on  the  agreement,  parted 
with  his  estate  at  Bensalem,  and  waived  the  security  by  mort- 
gage which  he  was  to  have  had  on  that  property ;  he  has  there- 
fore done  an  act  in  execution  of  the  agreement,  by  which  he  is 
greatly  prejudiced,  and  is  entitled  to  say  that  the  non-execution 
of  the  agreement  by  Anderson  is  a  fraud  on  him.  This  case 
is  strongly  analogous  to  the  one  in  the  books,  where  there  was  a 
parol  agreement  for  a  mortgage,  and  a  deed  was  to  be  executed 
and  a  defeasance,  and,  after  executing  the  deed,  the  grantor 
refused  to  execute  the  defeasance,  and,  on  a  bill  filed,  relied  on 
the  statute  of  frauds,  which  was  held  to  be  no  bar.  1  Eq,  Ckis,  Ab, 
20%5 ;  8.  C,  Preo.  in  Ch.  526.  This  was  a  decree  of  Lord 
Nottingham,  and  is  said  to  have  been  the  first  case,  after  the 
statute,  in  which  relief  was  granted  upon  the  ground  of  part 
performance. 

It  appears  from  the  evidence  of  William  Jackson  that  when 
he  executed  the  deed  to  Anderson,  it  was  delivered  to  him  and 
that  he  immediately  delivered  it  to  Dean.  It  does  not  appear 
that  anything  was  said  on  the  delivery  of  the  deed  by  Anderson 
to  Dean.  If  the  complainant  had  charged  in  his  bill  that  the  deed 
was  deposited  with  him  as  a  security  for  the  £700,  and  upon  an 
agreement  that  he  should  hold  it  until  the  execution  of  the 
mortgage  to  him  by  Anderson,  according  to  some  modern  deci- 
sions in  the  books,  the  evidence  would  be  suflBcient  to  make  out 
a  case  of  an  equitable  mortgage  or  lien  by  the  deposit  of  the 
title  deeds,  notwithstanding  the  statute  of  frauds.  Birch  v. 
Elkimes  and  Goi'st,  ^  Anstruther  Jfi7;  Hiem  v.  MiU,  IS  Ves,  ll^  ; 
1  Madd.  Ch,  4^8.  But  as  it  is  not  so  charged  in  the  bill,  the 
complainant  cannot  be  relieved  on  this  ground.  I  am,  however, 
decidedly  of  the  opinion  that  the  acts  done  in  performance  of 
the  agreement  take  the  case  out  of  the  statute. 
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It  has  also  been  further  contended  bj  the  defendant's  counsel 
that  the  complainant  has  not  proved  all  the  allegations  in  his 
bill,  and  that  he  has  not  made  out  his  case  by  proof  as  he  has 
stated  it  in  his  pleadings,  and  that  therefore  he  ought  not  to  be 
relieved  in  this  suit.  The  complainant,  in  his  bill,  alleges  that 
he  agreed  to  the  exchange  between  Anderson  and  Jackson  upon 
the  terms  that  on  Jackson's  executing  the  deed  to  Anderson,  it 
should  be  lodged  in  the  complainant's  hands  as  an  escrow,  until 
Anderson  executed  the  mortgage,  and  that  Anderson  afterwards 
obtained  the  deed  from  the  complainant,  under  pretence,  tliat 
he  wished  to  show  it  to  his  wife,  and  that  when  she  got  it  into 
her  hands,  she  locked  it  up  and  refused  to  return  it  to  the  com- 
plainant. These  allegations  are  not  proved.  It  is  in  evidenoe 
that  the  deed  was  delivered  by  Jackson  to  Anderson,  and  by 
him  to  Dean,  which  disproves  the  charge  that  it  was  delivered  as 
an  escrow,  for  a  deed  cannot  be  delivered  as  an  escrow  to  the 
grantee  himself,  but  must  be  delivered  to  a  third  person,  to  take 
efiTect  upon  the  performance  of  the  condition  upon  which  it 
is  delivered ;  nor  does  it  appear  in  evidence  how  Anderson  ob- 
tained the  deed  from  Dean,  except  from  the  declaration  of 
Anderson  himself  to  Jackson,  that  it  was  given  to  him  by  Dean 
to  go  to  Burlington  and  get  the  mortgage  executed.  But  the 
complainant's  failing  to  prove  these  allegations  does  not,  in  my 
opinion,  affect  his  right  to  relief.  If  they  were  struck  out  of 
the  bill,  the  remaining  charges  would  be  sufficient  to  sustain 
the  relief  prayed  for.  In  Spxirriei*  v.  Fitzgerald,  6  Ves,  548,  5oiy 
the  master  of  the  rolls  says : 

'^  I  take  it  not  to  have  been  ever  established  that  a  plaintiff  is  bound  to 
prove  all  the  allegations  of  his  bill  with  so  ranch  strictness  and  precision  as 
a  plaintiff  at  law  is  obliged  to  prove  his  declarations.  It  is  sufficient  here  if  the 
plaintiff  proves  the  substance  of  his  bill." 

He  then  goes  on  to  define  that  evidence  of  an  agreement  of  a 
different  import  or  tendency  would  not  support  the  bill,  but  that 
evidence  of  a  written  agreement  will  support  the  allegation  of  a 
parol  agreement,  or  evidence  of  a  parol  agreement,  the  all^- 
tion  of  a  written  agreement. 
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As  lietween  Dean  and  Anderson^  this  is  the  common  case  of  a 
bill  for  a  specific  performance  of  a  contract  actually  executed  on 
the  p^rt  of  the  complainant,  and  is  one  of  the  most  ordinary 
subjects  of  relief,  and  on  the  part  of  Anderson  it  would  be  im- 
possible to  support  any  objection  to  a  specific  performance  of  it. 
If  he  made  an  improvident  bargain,  it  was  his  own  folly ;  he 
labored  under  no  incapacity  or  deficiency  of  judgment,  nor  does 
it  appear  that  he  was  influenced  by  accident  or  design  into  a 
misapprehension  of  the  value  of  the  Bensalem  property,  and 
after  having  exchanged  it  for  another  estate,  it  does  not  lie  in 
his  mouth,  nor  in  the  mouths  of  those  who  claim  under  him, 
to  question  the  value  of  it. 

I  shall  now  proceed  to  consider  the  case  as  it  respects  Ross  and 
Burrows.  It  is  contended,  on  their  part,  that  they  are  bona  fide 
purchasers  for  valuable  consideration,  without  notice  of  the  com- 
plainant's equitable  lien,  and  that  therefore  equity  will  not  afford 
the  complainant  any  assistance  against  them.  In  all  cases  where 
a  party  means  to  defend  himself  on  the  ground  of  being  a  bona 
fide  purchaser,  he  must  deny  notice  before  the  execution  of  tlie 
deed  to  him,  and  previous  to  the  payment  of  the*consideration- 
money.  MUf.  Eq.  PL  '£16 ;  Coop.  Eq,  PL  ^82.  And  he  must 
deny  notice,  though  it  be  not  charged  in  the  bill.  1  Vern.  197 ; 
S  P.  Wma.  2U  n.  \F)  /  1  Johns.  Ch.  S02,  575  ;  2  Madd.  Ch. 
i^oo  ;  ^  Aik.  495. 

In  this  case,  the  defendants'  denial  of  notice  is  altogether 
evasive  and  unsatisfactory.  Instead  of  plainly  and  distinctly 
denying  notice  of  the  agreement  for  a  mortgage  on  the  premises 
in  question  previous  to  the  execution  of  the  conveyance,  and 
which  was  the  most  material  and  essential  matter  to  be  denied 
with  precision,  they  only  deny  that  at  the  time  of  their  purchase, 
or  at  any  time  before,  they  had  notice  that  the  deed  from  Jack- 
son to  Anderson  had  been  delivered  to  the  complainant  to  be 
kept  as  an  escrow  until  the  bonds  and  mortgage  mentioned  in  the* 
bill  should  be  executed,  or  that  they  knew  that  the  deed  had 
been  obtained  by  Andei'son  out  of  the  hands  of  the  complainant 
by  fraud,  or  that  it  had  been  in  the  possession  of  the  complain- 
ant, or  that  they  knew,  at  the  time  of  their  purchase,  or  at  any 
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time  before,  that  the  deed  to  Anderson  was  not  to  have  any 
force  or  effect  in  the  law  until  Anderson  had  given  and  executed 
his  bond  and  mortgage  to  tiie  complainant,  or  that  they'knew 
that  the  complainant  had  filed  a  caveat  against  recording  the 
deed  to  Anderson.  And  they  "  say  and  insist  that  they  are  fair 
and  bona  fide  purchasers  of  the  said  premises,  situate  in  the  said 
township  of  Trenton,  for  a  fair  and  valuable  consideratioD, 
without  notice  or  knowledge  of  any  fraud  in  the  said  Benjamin 
Anderson  respecting  tiie  same,  or  of  any  claim,  chaise  or  lien  of 
tiie  said  complainant  therein."  They  do  not,  in  any  part  of  their 
answer,  say  that  before  or  at  the  time  of  their  purchase,  they  had 
no  notice  of  the  agreement  for  a  mortgage  or  claim  of  the  com- 
plainant on  the  premises  purchased  by  them.  Besides,  the  term 
purchase  is  ambiguous ;  it  may  be  understood  as  alluding  to  the 
time  of  the  agreement  to  purchase,  and  not  to  the  time  of  exe- 
cuting the  deed.  In  More  v.  Mayhow,  1  Ch.  Oas.  34^  when 
the  defendant  denied  notice  at  the  time  of  the  purchase,  it  was 
held  that  the  word  purchase  might  be  understood  when  the  con- 
tract for  the  purchase  was  made,  and  it  might  be  that  he  had  no 
notice  then,  and  might  have  notice  after  and  before  or  at  the 
time  of  sealing  the  conveyance.  And  in  Hoover  v.  DoiuHlyd 
ahy  3  Hen,  A  Munf  316,  it  was  decided  by  the  supreme  court  of 
appeals  of  Virginia  that  in  a.suit  against  a  person  alleged  to  be 
a  purchaser  with  notice,  it  is  hot  sufiBcient  for  the  defendant,  in 
his  answer,  to  say  that  he  had  no  notice  of  the  complainant's 
equity  at  the  time  of  the  purchase,  and  that  it  must  appear 
whether  he  had  obtained  a  conveyance  before  he  received  notice 
of  the  plaintiff's  claim.  The  only  safe  rule  in  pleading  is,  that 
whatever  is  essential  to  the  defence  relied  on  must  be  clearly  and 
distinctly  alleged.  And  the  rule  is  now  well  established  that  the 
defendant  must  deny  that  he  had  notice  before  or  at  the  time  of 
the  execution  of  the  conveyance  to  him.  2  Atk.  397,  631 ;  Miij* 
Eq,  PL  216  ;  Coop.  Eq.  PL  282  ;  2  Madd.  255.  It  seems  that 
formerly  the  defendant  was  not  obliged  to  discover  even  bis 
purchase-deed.  Sugden  508  n.  {2).  But  it  is  now  the  estab- 
lished doctrine  of  the  court  that  the  defendant  must  state  his 
deed  of  purchase.     Sudden  508;  3  Atk.  302;  3    Ves.  396;  i 
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Madd.  Ch.  255.  The  precedent  cited  from  ^  Eq.  PL  10,  is  not 
to  be  relied  on,  and  is  not  agreeable  to  the  present  practice  of  the 
<X)urt. 

But  it  is  not  necessary  to  decide  the  cause  on  the  insufficiency 
of  the  answer  on  this  point,  for  the  evidence  I  consider  suffi- 
cient to  fix  notice  on  Ross  and  Burrows  before  the  execution  of 
the  deed  to  them,  and  previous  to  the  payment  of  the  considera- 
tion-money. 

Abram  Chapman,  a  witness  for  the  complainant,  testifies  that, 
on  the  30th  of  August,  1809,  he,  as  an  attorney-at-law,  brought 
a  suit  for  Dean  against  Anderson,  in  the  common  pleas  of  Bucks 
county ;  tliat,  some  time  after,  Burrows,  who  was  under-sherifi* 
in  that  county,  and  had  arrested  Anderson  at  Dean's  suit,  ap- 
plied to  witness  to  know  whether  he.  Burrows,  could  with  safety 
take  Anderson  to  Burlington  ;  that  at  this  time  Dean,  Bur- 
rows and  witness  conversed  together  on  the  subject  of  taking 
Anderson  to  Burlington  to  execute  a  mortgage  on  the  ferry 
property  to  Dean ;  that  the  next  day  Burrows  told  witness  that 
they  had  been  to  Burlington  and  applied  to  David  Griggs  to 
draw  the  mortgi^,  who  declined  doing  it,  as  tiiey  could  not 
furnish  him  with  the  courses  and  distances ;  that  these  conver- 
sations took  place  about  the  first  or  second  week  in  September, 
1809.  This  witness  is  strongly  corroborated  by  the  testimony 
of  Dr.  Amos  Griggs,  who  says  that  Dean,  Anderson  and 
Burrows  called  on  him  in  September,  1809,  to  fill  up  a  mort- 
gage, which  was  not  done,  because  they  had  not  the  original 
papers ;  that  Dean  said  Anderson  had  been  taken  out  of  jail  for 
the  express  purpose  of  executing  a  mortgage  to  him.  Here  we 
have  evidence  of  distinct  notice  to  Burrows,  before  the  execution 
of  the  conveyance,  of  Dean's  demand  against  Anderson  ;  that 
Anderson  was  fined  and  imprisoned  by  Dean  for  not  complying 
with  his  contract,  and  that  Anderson  was  about  giving  a  mort- 
gage on  the  ferry  property  to  secure  the  money  he  owed  Dean. 
This  notice  was  at  least  sufficient  to  put  them  on  inquiry  before 
they  purchased  the  pro|)erty  ;  and  whatever  is  sufficient  to  put 
the  party  upon  inquiry,  is  good  notice  in  equity.  1  Vei'n, 
363;    1  Aih  490;    Ambler  313 ;  2  Fmb,  Eq.  loo    n.  {M). 
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A^  \f  the  purchaser  is  told  that  particular  parts  of  the  estate  are 
\\\  (he  possession  of  a  tenant,  witiiout  anjr  information  as  to  his 
iutoiYHt,  and  taking  it  for  granted  it  was  only  from  year  to  year, 
ho  irt  bound  by  a  lease,  which  the  tenant  had,  which  was  a  sar- 
pri?«e  upon  him.     B  Ves.  jun.  44^J. 

It  is  further  proved  by  William  Jackson,  that  wlien  Ross  ap- 
plied to  him  to  sign  a  lease  acknowledging  that  he  held  the  preni- 
iMOS  under  Ross  and  Burrows,  the  witness  at  first  objected  to  signing 
the  lease,  and  said  that  he  expected  -censure  from  Dean  if  he 
nigned  it ;  that  Ross  told  the  witness  that  he  need  not  be  afraid 
to  sign  it ;  that  he  or  they  (the  witness  does  not  recollect  wliich) 
would  satisfy  Dean.  Was  this  the  language  and  conduct  of  a 
man  who  had  purchased  without  notice,  of  the  complainant's 
equity?  Certainly  not.  If  he  had  been  a  bona  fide  purchaser, 
without  notice,  he  would  have  expressed  some  indignation  against 
Anderson,  or  some  surprise  at  finding  a  claim  on  the  estate  that 
he  was  ignorant  of  at  the  time  of  his  purchase,  and  made  some 
inquiry  respecting  it ;  but,  instead  of  doing  this,  his  language  is 
that  of  a  man  who  knew  of  the  claim,  and  expected  to  be  an- 
swerable to  Dean  for  it.  Margaret  Jackson,  in  her  examination, 
says  that,  not  long  after,  Anderson  was  there,  and  told  her 
husband  that  he  did  not  mean  to  execute  the  mortgage.  Ross 
came  and  conversed  with  her  husband  respecting  the  business ; 
that  he  was  several  times  there,  and  that  Burrows  was  there 
also  two  or  three  times ;  that  she  remembers  to  have  heard  Ross 
talk  with  her  husband  about  Dean's  claim,  but  does  not  recollect 
what  he  said  on  the  subject,  but  that  it  appeai*ed  to  her  that  be 
knew  all  about  it ;  that  the  first  time  Ross  came  to  her  husband, 
was  about  two  or  tiiree  weeks  after  Anderson  had  been  there, 
and  said  that  he  did  not  intend  to  sign  the  mortgage.  James 
Jackson  and  Lydia  Jackson,  in  their  examination,  say  that,  at 
the  time  of  signing  the  lease,  Ross  said  he  intended  to  pay  Dean 
his  money.  As  these  two  witnesses  were  quite  young  when  the 
transaction  of  which  they  testify  took  place,  they  are  not  to  be 
relied  on  for  the  exact  expression  made  use  of,  but  there  is  no 
doubt,  from  all  the  evidence  as  to  the  conversations  between 
Ross  and  Jackson,  that  Dean's  claim  was  talked  of,  and  that 
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Ross,  SO  far  from  pretending  that  he  was  ignorant  of  it,  declared 
that  he  or  they  would  satisfy  Dean,  or  pay  Dean  his  money — the 
exact  expression  is  not  very  material ;  and  when  we  connect  this 
evidence  with  the  evidence  before  stated,  of  Burrows^s  going  to 
Burlington  with  Anderson  for  the  express  and  sole  purpose  of 
Anderson's  giving  the  mortgage  to  Dean,  the  mind  is  irresistibly 
led  to  the  conclusion  that  they  had  notice  of  this  claim  at  the 
time  of  their  purchase. 

Besides  the  evidence  wiiich  I  have  stated,  there  are  several 
circumstances  extremely. unfavorable  to  the  fairness  of  the  pur- 
chase of  Ross  and  Burrows.  They  purchased  from  a  man  in 
jail  for  the  non- performance  of  this  very  contract,  and  imme^ 
diately  after  became  his  bail.  They  purchased  for  the  consid- 
eration of  £400,  which  appears  from  the  evidence  not  to  have 
been  more  than  the  one-half  of  the  value  of  the  property,  and 
in  addition  to  those  circumstances  the  haste  which  they  mani- 
fested to  obtain  a  lease  from  Jackson  recognizing  their  title,  can- 
not but  excite  a  strong  suspicion  that  all  was  not  fair. 

But  if  a  doubt  remains  on  the  question  whether  Ross  and 
Burrows  had  notice  before  the  execution  of  the  conveyance  to 
them,  there  cannot  be  any  tiiat  they  had  notice  before  the  pay- 
ment of  the  purchase-money,  for  it  is  not  only  fully  proved  by 
the  evidence  in  the  cause  that  they  had  such  notice,  but  it  is  not 
even  denied  in  the  answer,  and  they  must  therefore  be  considered 
as  holding  the  premises  subject  to  that  equitable  encumbrance. 
A  purchaser  with  notice  is  liable  to  the  same  equity,  and  in  the 
same  manner,  and  to  the  same  extent,  as  the  person  was  of  whom 
he  purchased.  Sugden  4^4-9  ^  ^9*  Gas-  ^f>'  ^^  pl-  4^}  a^d 
n. ;  2  Ves,  jun.  4^9. 

But  it  has  been  contended,  on  the  part  of  the  defendants, 
that  if  Ross  and  Burrows  obtained  their  dc*ed  before  notice 
of  this  encumbrance,  although  they  received  notice  before  the 
payment  of  the  purchase-money,  the  estate  is  no  further  liable 
than  to  the  amount  of  the  money  they  were  to  pay,  without 
any  regard  to  the  actual  value  of  the  estate,  and  the  case  of 
Frod  V.  Beekman^  1  Johns.  Ch.  ^88,  has  been  cited  in  support 
of  this  position.     In  that  case,  a  mortgage  was  given  to  secure 
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the  payment  of  $3,000,  but  by  mistake  registered  for  $300  only. 
It  was  held  by  Chancellor  Kent  that  the  registry  of  a  mortgage 
is  notice  to  all  subsequent  purchasers  or  mortgagees  to  the  ex- 
tent only  of  the  sum  specified  in  the  registry ;  but  that  notice 
of  the  true  sum  gave  the  complainant  an  equity  as  against  the 
purchaser  for  the  money  that  remained  due  at  the  time  of  the 
notice,  and  that  all  payments  after  notice  were  made  by  the  pur- 
chaser in  his  own  wrong.  The  principle  now  contended  for  was 
not  laid  down  by  the  chancellor  in  that  case,  and  it  is  believed 
that  no  case  or  dictum  can  be  found  to  support  it,  nor  can  it,  in 
my  opinion,  be  the  general  rule  of  equity,  for  if  the  court  will 
not  inquire  whether  the  consideration  is  adequate,  but  only 
whether  it  is  valuable,  as  was  decided  by  Lord  Bathurst,  in  BtU- 
lock  V.  Sadlier,  Amhler  763,  it  is  obvious  that  many  cases  may 
arise  where  equity  would  not  be  done  between  the  parties,  and 
where  tlie  purchaser  would  be  greatly  benefited  by  the  fraud  of 
the  vendor,  and  the  person  having  a  prior  equity  greatly  in- 
jured, without  the  possibility  of  redress.  Where  a  thing,  for  a 
valuable  consideration,  is  agreed  to  be  done,  a  court  of  equity 
considers  it  as  done,  and  therefore,  from  the  time  of  an  agree- 
ment to  purchase,  and  the  money  paid,  this  court  considers  the 
estate  as  the  property  of  the  purchaser.  A  purchaser  before 
conveyance  is,  in  equity,  owner  of  the  estate,  almost  to  every 
purpose.  £  Ves.  &  B,  387,  But  if,  before  the  execution  of  the 
agreement,  the  vendor  sells  and  conveys  to  a  bona  fide  purchaser, 
and  the  money  is  paid,  without  notice  of  the  prior  agreement, 
this  court*  will  give  no  assistance  against  such  purchaser,  for  he 
has  equal  claims  upon  the  equity  of  the  court  with  the  other 
party,  and  having  the  law  on  his  side,  the  court  will  not  take  it 
from  him.  But  if  the  subsequent  purchaser  has  only  obtained 
a  deed,  but  has  not  paid  his  money,  although  he  has  given  his 
bond  to  secure  the  payment  of  it,  he  has  not  the  same  equitable 
claim  to  the  protection  of  the  court  that  the  other  has  to  relief, 
for  the  money  may  never  be  paid,  and  therefore,  in  that  case, 
the  court  will  interpose  and  gmnt  relief.  3  Eq.  Oas.  Ab,  685 
pi  9;  3  Atk.  304, ;  ^  Atk.  630,  631 ;  Sugdm  487 ;  (hop.  Eq. 
PL  £82.     The  same  principle  must  apply  to  encumbrances  ;  and 
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if  a  purchaser  has  obtained  his  deed,  but  receives  notice  of  an 
equitable  encumbrance  before  the  payment  of  the  purchase- 
money,  the  estate  remains  subject  to  the  encumbrance,  for  the 
purchaser  has  not  an  equal  claim  upon  the  equity  of  the  court. 
In  TourUle  v.  Naish,  3  P.  Wms.  S07,  it  was  held  by  Lord 
Talbot,  if  the  person  who  has  a  lien  in  equity  on  the  premises 
gives  notice  before  actual  payment  of  the  purchase-money,  it  is 
sufficient.  And  in  Wigg  v.  Wigg^  1  Atk,  S82y  where  the  pur- 
chaser did  not  know  of  an  encumbrance  before  he  paid  hia 
money,  yet,  as  he  knew  it  before  the*  deed'  was  executed,  Lord 
Hardwioke  held  the  estate  liable  to  the  whole  amount  of  the  en- 
cumbrance. 

From  a  careful  examination  of  the  evidence,  I  am  of  the 
opinion  that  Ross  and  Burrows  had  notice  of  the  complainant's 
equitable  lien  before  the  execution  of  the  conveyance  to  them, 
and  previous  to  the  payment  of  the  purchase-money,  and 
therefore  decree : 

1.  That  the  ferry,  ferry-house  and  land,  situate  at  Trenton, 
and  conveyed  by  Jackson  to  Anderson,  are  subject  to  and 
chargeable  with  the  amount  due  the  complainant  from  Anderson 
on  the  sale  of  the  Bensalem  property,  not  exceeding  the  sum  of 
£700,  with  interest  from  the  time  of  the  agreement  for  a  mort- 
gage on  the  said  ferry  property. 

2.  That  it  be  referred  to  a  master  to  ascertain  and  report  the 
amount  due  the  complainant  from  Anderson  as  aforesaid  at  the 
time  of  making  the  agreement  for  a  mortgage  on  the  said  ferry 
property,  and  at  the  time  of  making  his  report,  and  that  if  the 
sum  due  at  the  lime  of  making  the  said  agreement  exceeds  £700^ 
that  the  master  also  report  the  amount  of  interest  due  upon 
£700  from  that  time  to  the  time  of  making  his  report. 

3.  And  that  all  further  questions  be  in  the  meantime  reserved* 
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Theodore  Ruxyon,  Esq.,  Obdinaby. 


Cathabine  E.  CoLLixa  et  al. 


0. 


Abbam  J.  OsBOBN  et  al.,  exrs. 

A  testator  eighty-five  jears  old  when  he  died,  and  blind  for  the  last  fifteen 
years  of  his  life^  lived  for  many  years  and  until  his  death  with  one  of  his 
sons,  who  took  care  of  him.  lie  left  two  sons,  several  daughters  and  grand- 
children surviving. — Heldf  no  evidence  of  incapacity  that  he  gave  all  of  his 
land  to  his  two  sons,  charged,  how^ever,  with  legacies  to  his  daughters  and 
grandchildren,  although,  by  a  codicil  executed  three  years  before  his  death  he 
reduced  all  of  the  legacies,  because  he  apprehended  that  the  legacies  and  his 
own  debts  would  prove  too  great  a  burden  for  his  sons,  when,  in  fact,  at  that 
time,  a  part  of  his  lands  had  increased  considerably  in  speculative  value ; 
nor  the  omission  of  some  of  his  grandchildren  from  his  bequests,  nor  the  fact 
that  the  disposition  of  his  property  is  grossly  unequal. 
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Appeal  from  decree  of  Monmouth  orphaoB  court. 
Mr.  W.  H,  Vredenburghf  for  appellants. 
Mr.  C.  Haighty  for  respondents. 

The  Ordinary. 

This  appeal  is  from  the  decree  of  the  orphans  court  of  Mon- 
mouth county,  admitting  to  probate  three  instruments  of  writing 
(a  will  and  two  codicils)  as  the  will  of  James  Osborn,  deceased, 
late  of  that  county.  The  testator  died  on  the  11th  of  June, 
1880.  He  was  then  over  eighty-five  years  old.  For  many 
years  before  his  death  he  had  been  blind.  The  will  in  question 
was  made  Decern l)er  19th,  1872;  one  of  the  codicils,  August 
5th,  1876,  and  the  other,  August  17th,  1877 — ^so  that  the  will 
was  made  seven  years  and  a  half  before  his  death ;  the  first  of 
the  codicils  about  four  years,  and  the  other  about  three  yeai>. 
He  had  outlived  some  of  his  children,  both  sons  and  daughters, 
and  the  surviving  daughters  had  married  and  gone  away  from 
him.  For  many,  about  fifteen,  of  the  last  years  of  his  life  he 
was  blind  and  wholly  dependent  (he  was  a  widower)  on  his  two 
surviving  sons,  Abram  and  Andrew  (especially  the  latter),  for 
the  necessary  attention  to  his  physical  wants.  He  always  lived 
on  his  farm,  which  bordered  on  Squan  river.  He  made  a  will 
in  1870  (drawn  by  Mr.  A,  R.  Throckmorton),  which  is  in  evidence. 
In  1 872,  he  made  the  will  in  dispute.  By  it  he  gave  to  Abram,  by 
metes  and  bounds,  part  (fifty-five  and  twenty-nine  hundredths 
acres)  of  his  farm,  excepting  thereout  the  family  burying-ground 
of  about  half  an  acre,  for  a  burial  place  for  his  family  and  their 
descendants  forever.  The  devise  was,  however,  subject  to  the 
payment,  in  one  year  after  his  decease,  of  a  legacy  of  $300  to 
his  daughter  Mrs.  Herbert,  which  he  charged  thereon.  To  his 
son  Andrew  he  gave,  by  like  particular  description  by  metes 
and  boundaries,  another  part,  about  one  hundred  and  three  acres, 
of  the  farm,  subject  to  the  payment  of  legacies,  payable  in  one 
year  from  his  death,  thereby  charged  thereon,  one  of  $500  to 
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his  daughter  Mrs.  Collins^  and  the  other  of  $300  to  his  daugh- 
ter Mrs.  Day,  who  was  then  living,  but  died  May  15th,  1879. 
He  gave  to  Abram  and  Andrew  also  a  tract  of  pine  land  and 
cedar  swamp  of  about  twenty-three  acres,  which  he  described, 
on  the  south  side  of  Squan  river,  in  Brick  township,  Ocean 
county,  owned  by  him,  together  with  a  certain  other  designated 
cedar  swamp  on  the  south  side  of  Beaver  Dam  creek  in  that 
township.  He  empowered  his  executors  to  sell  all  the  rest  of 
his  real  estate  and  pay  his  debts  out  of  the  proceeds.  He  then 
gave  to  his  daughter,  Mrs.  Twitchell,  a  legacy  of  $300,  to  be 
paid  to  her  in  one  year  from  his  death,  out  of  those  proceeds,  if 
sufiBcient  for  the  purpose,  but  if  not,  then  he  directed  that  it  be 
paid  by  Abram  and  Andrew,  and  charged  it  on  the  land  devised 
to  them.  He  then  gave  $100  apiece  to  Edwin,  Marion,  Win- 
field  and  William  Osborn,  the  four  children  of  his  deceased  son 
Benajah,  to  be  paid  in  one  year,  and  payable  out  of  the  proceeds 
of  the  land  ordered  sold,  if  sufiBcient,  but  if  not,  then  by  Abram 
and  Andrew,  and  he  charged  those  legacies  on  the  land  devised 
to  them.  He  then  directed  that  the  residue  of  his  real  estate  be 
sold,  and  ordered  that  his  debts  be  paid  out  of  the  proceeds  of 
the  sale,  and  gave  to  Abram  and  Andrew  the  residue  of  his 
estate  after  paying  his  debts,  funeral  expenses  and  the  expenses 
of  settling  his  estate,  and  the  legacies  to  Mrs.  Twitchell  and  Bena- 
jah's  children,  and  provided  that  any  deficiency  in  paying  those 
debts,  expenses  and  legacies  should  be  chargeable  on  the  land 
devised  to  them. 

He  made  Abram  and  Andrew  his  executors.  By  the  first 
codicil,  which  was  made  about  three  years  and  a-half  after 
the  making  of  the  will,  he  ratified  the  will  except  as  altered  or 
changed  thereby,  and  gave  to  Ann,  daughter  of  his  deceased  son 
George,  a  legacy  of  $400,  payable  in  one  year  from  his  death, 
out  of  the  proceeds  of  his  real  estate  ordered  to  be  sold,  charging 
it,  in  case  of  deficiency,  on  the  land  devised  to  Abram  and  Andrew. 

By  the  last  codicil,  made  August  17th,  1877,  about  a  year 
afterwards,  he  states  that  his  indebtedness  is  such  as  to  render  a 
change  in  the  will  and  previous  codicil  necessary,  in  his  opinion, 
and,  ratifying  those  instruments  except  as  changed  thereby,  he 
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reduced  the  amounts  of  the  legacies  as  follows :  Mrs.  Herbert's 
from  $300  to  $200;  Mrs.  Collius's  from  $500  to  $200;  Mrs. 
Day's  from  $300  to  $200 ;  Mrs.  TwitohelFs  from  $300  to  $200; 
the  legacies  to  the  four  children  of  Benajal»,  from  $100  each  to 
$50  each  ;  and  the  legacy  to  Ann,  daughter  of  George,  from 
$400  to  $100t  The  reductions  togetlier  amounted  to  one-half 
of  the  gross  amount  of  the  legacies :  that  is,  they  were  reduced 
from  $2,200  in  the  aggregate,  to  $1,100. 

That  the  testator,  at  the  time  of  the  execution  of  each  of  these 
instruments,  was  possessed  of  competent  testamentary  capacity,  is 
proved  beyond  all  doubt.  To  his  execution  of  all  of  them,  his 
friend  and  neighbor  and  family  physician.  Dr.  Robert  Laird,  was  a 
witness,  and  his  execution  of  the  will  and  the  last  codicil  was  wit- 
nessed by  Mr.  A.  R.  Tiirockmorton,  the  lawyer  by  whom  all  the 
instruments  were  drawn.  Thev  two  were  tlie  witnesses  to  the  will. 

• 

To  the  first  codicil.  Dr.  Laird  and  John  D.  Warner,  now  de- 
ceased, were  witnesses,  and  the  execution  of  the  last  codicil  was 
witnessed  by  Dr.  Laird,  Mr.  Throckmorton  and  Joseph  Thomp- 
son. The  instructions  for  drawing  all  these  instruments  were 
received  by  Mr.  Throckmorton  from  the  testator  hinwelf,  and 
under  circumstances  leading  to  the  conviction  that  the  testa- 
mentary acts  were  the  result  of  the  deliberate  and  free  action  of 
the  testator's  mind  and  will.  Dr.  Laird  was  his  next  neighbor. 
He  had  known  the  testator  for  nearly  half  a  century,  and  had 
been  his  family  physiciati  for  about  forty  years,  and  was  inti- 
mately acquainted  with  him  for  all  that  time.  Mr.  Throckiuor- 
ton  had  known  him  personally  and  intimately  for  about  twenty- 
five  years.  Mr.  Thompson,  who  is  one  of  the  witnesses  to  the 
first  codicil,  knew  the  testator  well.  He  was,  at  the  time  when 
that  instrument  was  signed,  living  on  the  farm  as  a  tenant  on 
shares,  and  had  been  so  for  about  five  months,  and  during  all 
that  time  had,  with  his  family,  occupied  part  of  the  house,  while 
the  testator  and  his  son  Andrew  occupied  the  other  part.  The 
testamentary  witneases,  then,  were  all  well  acquainted  with  the 
testator,  and,  consequently,  were  able  to  judge  of  his  capacity  at 
the  time  of  doing  the  testamentary  acts  under  consideration. 
Dr.  Laird,  in  his  testimony,  says  that,  during  the  last  ten  years 
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of  the  testator's  life,  he  had  frequent  conversations  with  him ; 
that  they  talked  on  general  subjects  and  on  business  matters,-  and 
the  testator's  own  business ;  that  the  testator  talked  to  him  about 
his  wishes  in  the  disposition  of  his  })roperty.;  that,  during  those 
ten  years,  he  always  found  him  a  strong-minded  man  ;  that  his 
mind  was  clear — as  clear  as  anybody's ;  that  he  thinks  his 
memory  was  very  good — rather  extraordinary;  that  he  had 
conversations  with  him  at  the  time  the  will  and  codicils  were 
executed,  and  he  thinks  his  mind  and  memory  were  perfectly 
good  at  the  time  when  he  executed  those  instruments ;  that  he 
had  always  been  intimate  with  the  testator  and  his  family ;  that 
the  testator  was  always  considered  a  very  firm  man,  and  he  con- 
sidered him  so  himself;  and  he  adds  that  he  thinks  that  that 
characteristic  ccmtinued  up  to  the  time  of  his  death.  It  appears 
tliat  the  testator  communicated  to  him  his  wish  to  make  the  will 
and  the  codicils,  and,  tlirough  him,  communicated  to  Mr.  Throck- 
morton his  desire  that  he  would  come  and  see  him  for  the  pur- 
pose of  drawing  those  instruments.  Mr.  Throckmorton  has 
been  a  practising  lawyer  for  about  thirty-eight  years.  The  will 
and  codicils  were,  as  before  stated,  all  drawn  by  him,  and  they 
are  all  in  his  own  handwriting.  He  had,  as  already  mentioned, 
drawn  a  will  for  the  testator  in  1870.  He  says  that,  on  the  day 
the  will  in  question  was  executed,  he  went  to  see  the  testator,  ia 
pursuance  of  the  latter's  request  communicated  to  him  by  Dr. 
Laird  ;  that,  after  talking  with  the  testator  on  general  subjects, 
the  testator  told  him  he  wanted  to  change  his  will,  and,  in  reply 
to  his  inquiry,  told  him  what  changes  he  wanted  to  make; 
that  he  then  made  a  memorandum  of  them,  and  then  and 
there,  in  the  presence  of  the  testator,  and  entirely  under  his  direc- 
tions and  instructions,  drew  the  will ;  that  after  he  had  drawn  it, 
he  read  it  over  to  the  testator,  and  asked  him  if  it  was  satisfac- 
tory to  him,  and  he  replied  that  it  was ;  and  it  was  then  exe- 
cuted. He  says  no  one  else  besides  the  testator  and  Dr.  Laird 
(whom  he  had  taken  with  him  to  witness  the  will)  and  himself 
were  in  the  room,  and  that  he  was  there  two  or  three  hours.  He 
says  the  testator's  mind  was,  in  his  judgment,  sound,  and  that, 
from  his  observation  and  knowledge,  the  testator  was  entirely 
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competent  to  execute  the  will.  In  like  manner,  he  received  his 
instructions  from  the  testator  for  the  first  codicil,  at  the  house 
of  the  latter,  but,  for  want  of  time,  did  not  draw  it  there.  He 
drew  it  at  his  office* in  Freehold,  and  sent  it  to  Dr.  Laird,  with 
directions  as  to  the  way  in  which  it  was  to  be  executed,  and,  as 
before  stated,  the  execution  of  that  instrument  was  witnessed  by  Dr. 
Laird  and  Mr.  Warner.  Before  it  was  executed.  Dr.  Laird  read 
it  over  to  the  testator,  and  he  approved  it,  and  said  it  was  what 
he  wanted  done.  Mr.  Throckmorton  also  took  his  instructions 
for  the  last  codicil  from  the  testator,  at  the  testator's  house,  and 
drew  it  there,  and  after  he  had  drawn  it,  read  it  to  the  testator, 
and  asked  him  if  it  was  satisfactory  to  him,  and  as  he  wished  it 
to  be,  to  which  the  testator  replied  that  it  was ;  and  it  was  there- 
upon executed.  He  says  that,  at  the  time  of  drawing  the  will 
and  codicils,  the  testator's  mind  and  memory  were,  in  his  opioioo, 
entirely  sound.  He  also  says,  in  view  of  the  testator's  age  and 
infirmity  (his  blindness),  he  took  pains  to  ascertain  the  conditioQ 
of  his  mind  and  memory  before  drawing  the  will  and  codicils; 
that  his  mind  seemed  to  be  clear  and  his  memory  good,  and 
that  when  the  testator  gave  him  his  instructions  for  drawing  the 
first  codicil,  the  testator  told  him  he  had  changed  his  mind  with 
regard  to  one  of  his  grandchildren,  the  daughter  of  his  deceased 
son  George — that  he  had  at  first  thought  that  he  would  not  give 
her  anything,  but  had  concluded  to  give  her  a  small  legacy.  The 
gift  of  that  legacy  is  the  only  change  made  by  that  codicil  in  the 
disposition  of  his  property  made  by  the  will.  He  further  says 
that,  when  the  last  codicil  was  made,  the  testator  told  him  that 
he  wished  to  make  changes  in  the  legacies  he  had  given,  atd 
stated  what  they  were,  and  gave,  as  his  reason,  that  he  was 
afraid  the  boys  would  not  be  able  to  pay  the  debts  and  l^cies 
and  retain  the  pro[)erty,  and  that  he  did  not  want  the  property  to 
go  out  of  the  family. 

There  is  also  the  testimony  of  other  witnesses,  besides  those 
who  witnessed  the  execution  of  the  instruments,  to  the  tes- 
tator's competency.  Elias  Allen,  called  for  the  caveators,  testi- 
fies to  a  business  transaction  (the  renewal  of  the  testator's  note, 
which  he  held)  which  he  had  with  the  testator  about  a  year 
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before  the  latter's  death.  He  says  that  he  and  the  testator 
both  talked  much  and  fast,  on  the  occasion ;  that  the  latter 
knew  what  he  was  talking  about,  and  seemed  to  understand 
the  subjects  on  which  he  conversed ;  that  the  testator  acknowl- 
edged that  he  owed  him,  and  expressed  a  desire  to  pay  him ; 
that  they  were  an  hour  together ;  that  he  talked  to  him  about 
a  neighborhood  matter,  before  the  testator's  son  Andrew  came 
in,  and  his  mind  appeared  to  be,  as  the  witness  expresses  it, 
"as  clear  as  a  bell."  This  witness  was  a  near  neighbor  of 
the  testator,  and  owned  a  farm  adjoining  that  of  the  latter.  He 
is  sixty-eight  years  of  age,  and  was  a  relative  of  the  testator, 
and  had  known  him  all  his  life.  Allen  Osborn,  also  called  for 
the  caveators,  was  also  a  near  neighbor,  and  was  a  relative  (a 
nephew)  of  the  testator.  He  is  sixty-nine  years  old.  He  says 
he  was  at  the  testator's  house  between  four  and  five  weeks  before 
he  died,  and  again  about  a  week  before  his  death,,  and  he  had 
seen  and  conversed  with  him,  and  spent  part  of  the  day  at  his 
house,  about  three  years  previously.  He  says  the  testator  was  a 
strong-minded,  energetic  man,  and  that  his  mind  was  good  and 
clear  till  he  died.  Charles  Osborn,  sworn  for  the  proponents,  was 
also  a  neighbor  (living  on  an  adjoining  farm)  of  the  testator.  He 
is  fifty  years  old,  and  was,  he  says,  always  intimate  with  the  testa- 
tor, and  saw  liim  frequently  during  the  last  fifteen  years  of  his 
life.  He  says  he  visited  him  occasionally,  every  month  or  so,  he 
supposes,  and  sometimes,  perhaps,  two  or  three  times  a  month ; 
that  on  the  occasion  of  the  visits  he  talked  with  him  about  bus- 
iness and  other  matters ;  that  he  sometimes  stayed  an  hour  and 
sometimes  half  an  hour,  and  would  converse  with  him ;  that  he 
never  saw  him  when  his  mind  was  not  as  good  as  ever  it  was, 
for  aught  that  he  could  see ;  that  his  memory  was  good,  and  in 
the  different  conversations  which  he  had  with  him,  the  testator 
was  always  rational  and  clear;  that  he  always  seemed  to  be 
cheerful  when  he  saw  him  during  the  last  ten  years  of  his 
life,  and  that  he  was  a  firm  and  decided  man — very  much  so — 
and  retained  those  characteristics  up  to  his  death. 

John  A.  Osborn  knew  the  testator  for  thirty-five  years.     He 
boarded   in   the   testator's   house  with  Andrew  for   about  six 
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months  in  1878,  and  about  seven  or  eight  months  in  1879,  and 
saw  the  testator  every  day  during  those  periods.  He  8ays  be 
does  not  think  he  ever  saw  him  when  he  was  not  rational ;  that 
his  memory  was  very  good ;  that  during  the  last  ten  years  of 
his  life  he  had  a  clear  mind  and  retentive  memory,  and  that  he 
thinks  he  was  as  firm  and  self-willed  a  man  as  he  ever  saw. 
Forman  Osborn  was  a  nephew  of  the  testator,  and  knew  him 
for  forty  years.  He  went  to  see  him  about  once  or  twice  a  year 
up  to  the  time  of  his  death,  and  would  stay  an  hour  or  two,  or 
three.  He  says  his  mind  was  all  right  and  his  memory  good; 
that  he  was  a  pretty  strong-minded  man,  and,  he  should  think, 
firm  and  decided.  To  say  the  least  of  it,  the  evidence  of  his 
capacity  is  in  nowise  shaken  by  the  testimony  adduced  with  a 
view  of  proving  the  contrary.  Nor  is  there  any  evidence  of 
undue  influence  or  imposition  or  artifice  of  any  kind.  The  in- 
struments were  executed  with  all  due  legal  formalities.  It  i» 
evident  that  at  the  time  of  making  the  will  and  codicils  the  tes- 
tator not  only  fully  understood  the  business  in  which  he  was 
engaged,  but  knew  what  property  he  had,  and  had  mind  and 
memory  sufficient  to  enable  him  to  dispose  of  it  intelligently. 
He  knew  what  his  property  was,  and  to  whom  he  was  giving  it. 
It  is  urged,  however,  on  the  part  of  the  caveators,  that  he  did 
not  know  or  appreciate  the  value  of  his  farm ;  that  it  was  worth 
a  very  large  sum  of  money,  and  that  the  fact  that  by  the  last 
codicil  he,  under  the  apprehension  that  his  sons  would  not  be 
able  to  pay  his  debts  and  those  legacies  (which  were  small  in 
comparison  with  the  value  of  the  property)  as  they  stood,  and 
retain  the  property,  reduc^  the  legacies  to  his  daughters  and  the 
grandchildren  to  whom  he  had  made  bequests,  is  evidence  of 
want  of  capacity.  And  it  is  also  urged  that  the  fact  that  he 
gave  no  legacies  to,  and  made  no  mention  of,  the  children  of 
some  of  his  deceased  children,  and  the  fact  that  his  disposition 
of  the  property  is  grossly  unequal,  are  evidence  in  the  same  di- 
rection. To  consider  the  first  of  these  objections :  There  were 
at  the  testator's  death  three  mortgages  on  the  homestead  prop- 
erty ;  one  originally  for  $2,750  and  interest,  given  in  1869,  on 
which  he  appears  to  have  paid  $400 ;  another  of  $160  and  the 
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other  of  |300.  Apart  from  the  speculative  value  (which  is 
probably  a  real  and  very  considerable  one)  which  has  of  late 
been  given  to  that  part  of  the  farm  which  lies  on  the  Squan 
river,  by  reason  of  its  eligibility  for  summer  residences,  the  ftfrm 
appears  not  to  be  very  valuable.  One  of  the  witnesses  says  that 
the  part  of  it  which  adjoins  his  land  is  not  worth  $5  an  acre 
now.  It  is  apparently  a  small  part,  however.  According  to 
the  testimony,  the  property  now  is  worth  from  $10,000  to 
$20,000,  and  perhaps  much  more.  But,  in  considering  this 
objection,  it  is  to  be  remembered  that  it  was  the  testator's  ex- 
pressed wish  to  keep  the  property  in  the  family.  Mr.  Throck- 
morton says  that  when  he  received  his  instructions  for  the  last 
codicil  he  asked  the  testator  '^  why  he  was  cutting  the  girls 
down — if  he  could  not  give  them  more;"  and  the  testator  said 
that, ''  taking  the  valuation  of  the  real  estate,  and  the  amount 
of  his  indebtedness,  and  the  amount  of  the  legacies,  he  was 
afraid  he  was  overloading  the  boys,  and  he  was  afraid  they 
would  not  be  able  to  keep  the  farm ;  the  encumbrance  would  be 
too  heavy,  and  they  would  be  obliged  to  sell  it,  and  he  did  not 
want  it  to  go  out  of  the  family."  He  further  says  that  he  spoke 
up  for  the  girls,  but  the  testator  seemed  fixed,  and  he  adds  that 
he  thinks  he  understood  the  valuation  of  his  property. 

The  testator  seems  to  have  intended  to  leave  his  farm  to  his 
sons  before  the  will  in  question  was  made.  By  the  will  of 
1^70,  he  gave  it  to  his  then  three  sons,  Abram,  Andrew  and 
Greorge,  but  between  that  time  and  the  making  of  the  will 
of  1872,  George  died.  By  the  will  of  1870,  he  gave  to  Abram 
the  same  part  of  the  homestead  farm  given  by  the  will  of 
1872,  subject  to  a  legacy  of  |300  to  Mrs.  Herbert.  He  gave 
to  Greorge,  subject  to  a  legacy  of  $300  to  Mrs.  Twitchell, 
another  part  of  it,  seventy-five  and  twenty-six  hundredths  acres, 
and  a  small  island,  known  as  Osborn  Island,  containing  about 
three  acres  of  upland  (including  shore  about  seven  acres),  and 
another  tract  of  about  twenty-three  acres,  and  to  Andrew  he 
gave,  subject  to  a  legacy  of  $950  to  Mrs.  Collins,  and  one  of 
$450  to  Mrs.  Day,  the  same  part  of  the  homestead  farm,  about 
one  hundred  and  three  acres,  given  to  him  by  the  will  of  1872. 
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The  cedar  swamp  he  gave  to  the  three  sons,  and  he  gave  them 
the  residue  of  his  property,  subject  to  his  debts  and  funeral  ex- 
penses  and  the  expenses  of  settling  his  estate,  directing  that  they 
should  bear  equally  any  deficiency  on  the  payment  of  those 
debts  and  expenses,  and  the  encumbrance  on  his  homestead,  after 
applying  his  personal  estate  and  tlie  proceeds  of  the  land  which 
he  ordered  sold.  He  made  his  three  sons  his  executors.  It 
will  be  seen  that  by  the  will  of  1870,  he  gave  all  his  property, 
except  the  land  which  he  ordered  to  be  sold,  to  his  three  sons, 
subject  to  legacies  amounting,  in  the  aggregate,  to  $2,000,  to  his 
daughters,  Mrs.  Twitchell,  Mrs.  Collins,  Mrs.  Herbert  and  Mrs.  ' 
Day ;  and  by  the  will  of  1872,  he  gave  the  same  property  to  his 
two  surviving  sons,  subject  to  legacies  to  the  same  daughters  and 
the  children  of  one  of  his  deceased  sons,  amounting,  in  the  aggr&> 
gate,  to  $1,800.  Both  wills  exhibit  the  same  plan  of  disposing 
of  his  property,  and  demonstrate  his  intention  to  leave  his  land 
to  his  sons,  subject  to  such  legacies  as  he  might  see  fit  to  give  to 
his  daughters  and  such  of  his  grandchildren,  if  any,  as  he  might 
designate.  And  it  api)ears  that  part  of  his  design  was  to  keep 
the  land  in  the  family.  Dr.  Laird  testifies  that  while  George 
was  alive,  the  testator  told  the  witness  that  he  wanted  to  divide 
his  property  among  his  three  boys,  and  he  got  a  surveyor  and 
ran  it  out ;  and  he  says  that  after  the  survey  was  made,  the  tes- 
tator talked  to  him  about  the  monuments  &c.,  and  that  he  told 
him  about  the  lines,  which  way  they  went  and  where  they  came 
out.  Nor  is  there  evidence  of  any  declaration  of  the  testator 
made,  at  any  time,  of  any  intention  or  disposition  to  make  any 
distribution,  either  more  favorable  to  his  daughters  and  the 
children  of  his  deceased  children,  or  less  favorable  to  his  sons, 
than  is  made  by  his  testamentary  acts.  It  is  quite  possible  that 
he  did  not  fully  realize  the  value  which  the  farm  had  acquired 
by  reason  of  the  railroad  facilities,  which  have  made  the  part 
of  it  bordering  on  the  river  desirable  as  sites  for  summer 
residences ;  but  that  fact,  if  admitted,  does  not,  by  any  means, 
demonstrate  his  want  of  testamentary  capacity,  and  is  not  suffi- 
cient ground  on  which  to  set  aside  his  will.  If  the  land  ordered 
sold  had  a  speculative  value  sufficient  to  remove  all  apprehension 
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of  necessity  to  sell  the  rest,  it  would,  at  most,  show  that  his  ap- 
prehension* that  his  sons  would  not  be  able  to  pay  the  encum- 
brances without  selling  the  lan(l  devised  to  them,  was  unfounded. 
There  is  also  evidence  that  he  had  other  reasons  for  giving  the 
greater  part  of  his  property  to  his  two  sons,  and  comparatively 
little  of  it  to  his  daughters  and  grandchildren.  Ann  Jones,  who 
was  housekeeper  at  the  homestead,  says  that  she  has  heard  him 
say  that  Andrew  had  taken  care  of  him  since  he  was  blind,  and 
had  been  a  good  boy  to  him,  and  that  Andrew  should  lose  noth- 
ing by  him ;  and  that  the  girls  had  done  nothing  for  him  and 
cared  nothing  about  him,  and  that  he  had  done  a  great  deal  for 
them.  But  the  testator's  testamentary  capacity  having  been  es- 
tablished, his  will  will  not  be  set  aside  because  of  inequality  in 
the  disposition  of  his  property.  He  had  a  right  to  make  such 
distribution  of  his  estate  as  he  pleased.  Siai  pro  rcUione  voluntas. 
If  he  had  a  sound  and  disposing  mind,  his  dominion  over  his 
property  and  his  right  to  make  such  disposition  of  it  as  suited 
his  inclination,  will  be  recognized.  To  hold  the  contrary,  would 
be  to  substitute,  to  a  certain  extent  at  least,  the  will  of  the  court 
for  that  of  the  testator. 

"If  we  are  clear,"  says  Judge  Potts  (in  the  orphans  court),  in  Turner  v. 
Cheegman,  2  McChrt,  243,  257,  "  that  thitf  is  the  testator's  codicil,  and  ex- 
presses the  will  of  a  sound  and  disposing  mind,  we  cannot  look  beyond  it  for 
his  reasons  or  his  motives  for  doing  what  he  did.  The  ^ght  of  absolute  do- 
minion which  every  man  has  over  his  own  property  is  sacred  and  inviolable. 
The  argument  is  only  legitimately  applicable  so  far  as  it  affects  the  question 
of  the  testator's  capacity  at  the  time." 

"A  testator,"  said  the  court,  in  Boy  Ian  ads.  Meeker,  4  Dutch.  27 4^  277,  "has 
the  right  to  make  an  unreasonable,  unjust,  injudicious  will,  and  his  neighbors 
have  no  right,  sitting  as  a  jury,  to  alter  the  disposition  of  his  property,  simply 
because  they  think  the  testator  did  not  do  justice  to  his  family  connections." 

"  It  may  be  harsh  and  severe,"  says  the  court  in  Den  v.  CHbhons,  2  Zab,  117, 
153,  "  it  may  be  extremely  cruel,  under  some  circumstances,  to  disinherit  one 
child  and  to  bestow  the  whole  estate  upon  another,  but  if  the  testator  be  of 
disposing  mind  and  memory,  and  duly  execute  such  will  in  the  form  pre- 
scribed by  law,  no  court  can  interfere." 

In  the  case  in  hand,  it  is  not  diflScult  to  supply  motives  for 
giving  the  greater  part  of  the  property  to  the  two  sons.     They 
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alone  had  attended  to  the  testator's  wants^  and  cared  for  him 
when  he  most  neecied  care  and  attention.  And  it  is  quite  prob- 
able that  if  it  had  not  been  that  the  homestead  farm  has  recently 
acquired  the  speculative  value  before  referred  to,  the  inequality 
now  urged  against  the  will  would  not  have  challenged  complaint. 
In  Humphrey's  willy  11  C.  E.  Or.  613,  affirmed  on  appeal, 
sub  nom.  Jenkins  v.  Moore,  12  C,  E.  Or,  567,  it  was  said  by 
this  court : 

"A  discrimination  made  by  a  man  of  the  testator's  age  [he  was  very  old]  and 
in  his  condition  [he  was  blind]  in  disposing  of  his  estate  in  favor  of  his  only 
daughter,  who  had  given  to  him  her  whole  time,  and  with  assiduous  atteDtion 
ministered  to  his  wants  wheii  he  most  needed  care  and  sympathy,  can  neither 
be  regarded  as  evidence  of  incapacity  or  undue  influence." 

The  decree  of  the  orphans  court  admitting  the  instrument  to 
probate,  should  be  afiBrmed,  with  costs  of  the  appeal  and  a  coun- 
sel fee  of  {100  to  each  side,  to  be  paid  out  of  the  estate. 


Sarah  G.  Parker,  appellant, 

V. 

Joseph  Combs's  administrators,  respondents. 

A  creditor  of  a  decedent  who  presents  his  claims  at  any  time  before  the 
decree  of  the  orphans  court  barring  creditors  is  actually  taken,  is  in  time, 
although  the  nine  months  limited  in  the  order  may  have  expired. 


Appeal  from  order  of  Monmouth  orphans  court  refusing  to 
admit  to  a  dividend  a  claim  against  the  estate  of  Joseph  Combs, 
deceased,  not  put  in  within  the  time  limited  in  the  order  limit- 
ing  creditors. 

Mr,  ir.  H.  Vredenburgli,  for  appellant. 
Mr.  a  Bobbins,  for  respondents. 
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The  Ordinary. 

The  order  to  limit  was  taken  January  26th,  1876,  and  the 
time  limited  therein  was  nine  months.  The  order  barring  cred- 
itors was  not  made,  however,  antil  January  2d,  1877.  The  ap- 
pellant did  not  put  in  her  claim  under  oath  within  the  nine 
months,  but  exhibited  it  a  few  days  after  they  expired,  and 
before  the  order  barring  creditors  was  entered.  The  view  which 
was  taken  by  the  supreme  court  in  Rydei"  v.  Wihon^s  Ear.,  12  Vr. 
9 J  as  to  the  construction  of  the  sixty-second  section  of  the  orphans 
court  act  {Reo.  764),  which  provides  that  the  creditors  failing  to 
exhibit  their  debts  shall,  by  tfie  decree  barring  theniy  be  barred, 
is  conclusive  of  the  controversy  between  the  parties  to  this  liti- 
gation. It  was  there  held  that  the  creditor  is  not  barred  until 
the  decree  barring  him  is  niade.  See,  also,  Terhune  v.  White,  7 
Stew,  Eq,  98.  The  order  of  tiie  orphans  court  appealed  from  is 
based  on  the  construction  that  the  creditor  is  barred  if  he  fails  to 
come  in  within  the  limited  time,  even  though  he  does  come  in 
before,  the  order  barring  creditors  is  made.  It  should  be  reversed^ 
with  costs. 


Joseph  S.  Mount,  administrator,  appellant, 

V. 

George  Van  Ness,  respondent. 

By  statute)  certain  appeals  from  orders  of  the  orphans  court  ihust  be  de^ 
manded  within  three  months.  On  June  18th,  1880,  an  order  was  signed,  and 
on  the  same  day  marked  filed  by  the  surrogate,  who  did  not  know  its  contents. 
It  remained  in  the  surrogate's  office  until  July  17th,  1880,  when  it  was  inad- 
vertently sent  up  to  the  prerogative  court  with  the  papers  in  another  appeal 
between  the  same  parties,  on  a  decree  rendered  in  the  settlement  of  the  same 
estate.  It  remained  there  until  discovered  on  February  10th,  1881,  when  it 
was  taken  back  to  the  surrogate's  office,  and,  by  order  of  the  orphans  court,  on 
February  18th,  1881,  marked  refiled.  The  evidence  showed  that  the  surro- 
gate had  been  frequently  applied  to,  in  the  meanwliile,  by  the  proctor  of  the- 
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appellants,  and,  in  ignorance  or  foi^getfulness  of  the  order,  had  informed  him 
that  no  order  in  the  case  had  been  made.  Careful  search  for  the  order  was 
also  made  In  the  surrogate's  office,  by  the  surrogate  and  the  proctor. — Hddf  that 
the  orphans  court  had  no  power  to  direct  the  order  to  be  refiled,  so  as  to 
extend  the  time  for  appealing,  but,  nevertheless,  that  the  appellant  oonld  not, 
bj  the  mistake  of  the  surrogate,  be  deprived  of  his  right  of  appeal 


Appeal  from  the  order  of  Mercer  orphans  court.  Motion  to 
dismiss. 

Mr.  J.  WUson,  for  the  motion. 

Mr.  A.  G.  Rickey  and  Mr.  G.  D.  W.  Vroom,  contra. 

The  Ordinary. 

The  respondent  moves  to  dismiss  this  appeal,  on  the  ground 
that  it  was  not  taken  within  the  time  limited  bj  the  statute. 
The  order  appealed  from  was  one  charging  the  appellant  with 
interest  on  the  amount  of  a  payment  disallowed  and  stricken 
out  of  his  account  by  the  court.  It  was  made  June  18th,  1880, 
but  the  appeal  was  not  taken  until  March  30th,  1881.  The 
statute  provides  that  the  appeal,  in  such  case,  shall  be  demanded 
within  three  months  from  the  making  of  the  order,  ^'unless 
otherwise  specially  provided."  The  order  in  question  was  made 
after  full  discussion  by  counsel  and  deliberate  consideration  on 
the  part  of  the  court.  The  argument  was  heard  in  May,  1880, 
and  the  opinion  of  the  court  was  not  filed  until  the  1st  of  June 
following.  None  of  the  proctors  or  counsel  on  either  side  was 
present  when  it  was  handed  to  the  clerk  (the  surrogate)  to  be 
filed.  Subsequently,  the  proctor  of  the  respondents,  meeting 
one  of  the  judges  in  the  street,  was  informed  by  him  that  it 
had  been  filed.  The  proctor  of  the  respondents  soon  afterwards 
prepared  the  order,  and,  at  a  regular  term  of  the  court,  held 
June  18th,  1880,  presented  it  for  signature,  and  it  was  signed 
accordingly ;  and  he  handed  it  at  once  to  the  surrogate,  or  his 
clerk,  to  be  filed.  It  appears  that  tlie  surrogate's  clerk  wrote 
on  it,  "  Filed,  June  18th,  1880,"  and  the  surrogate  signed  this 
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certificate,  "  Sciidder,  surrogate,"  but  at  what  time  the  certificate 
was  made  or  signed,  does  not  appear. 

The  order  seems  to  have  remained  in  the  surrogate's  office 
until  July  17th,  1880,  when  it  was  inadvertently  sent  by  the 
surrogate  to  the  office  of  the  register  of  the  prerogative  court, 
with  the  proceedings  in  reference  to  a  former  decree,  made  in 
the  settlement  of  the  same  estate,  from  which  an  appeal  had 
been  taken.  It  remained  there  until 'February  11th,  1881.  On 
the  10th  of  February,  1881,  the  proctor  of  the  respondent,  being 
in  the  office  of  the  proctor  of  the  appellant,  the  latter  spoke  of 
the  order,  saying  that  he  had  inquired  of  the  surrogate  for  it, 
and  that  the  surrogate  had  told  him  it  had  not  been  filed.  The 
proctor  of  the  respondent  assured  him  that  the  surrogate  was 
mistaken,  and  told  him  that  he  had  drawn  the  order  and  caused 
it  to  be  filed.  The  next  day  the  proctor  of  the  respondent  went 
to  the  surrogate's  office,  and  asked  the  surrogate  for  the  order. 
The  latter  replied  that  it  was  not  on  file,  and  that  he  had  no 
recollection  of  having  ever  seen  it.  The  sul-rogate,  on  being 
assured  by  the  proctor  of  the  respondent  that  it  had  been  filed, 
made  search  for  it,  but  could  not  find  it.  He  then  suggested 
that  it  might  have  been  sent  to  the  register's  office  with  the 
before-mentioned  proceedings  in  reference  to  the  decree.  Subse- 
quently it  waa  found  among  those  proceedings.  The  orphans 
court,  on  the  matter  being  brought  to  its  notice  by  the  proctor 
for  the  appellant,  directed  that  the  order  be  refiled,  and  it  was 
accordingly  marked  "'Refiled,  February  18th,  1881,  by  order  of 
the  orphans  court."  The  appeal,  as  before  stated,  was  taken 
on  March  30th,  1881. 

The  respondent's  counsel  insists  that,  inasmuch  as  the  appeal 
was  not  demanded  within  three  months  from  the  time  when  the 
order  was  filed,  the  right  of  ap|)eal  is  lost ;  that  the  orphans 
court  could  not  extend  the  time  for  appealing,  and  could  not 
revive  the  right  by  directing  that  the  order  be  refiled ;  and  that 
the  appeal,  not  having  been  demanded  within  the  time  limited 
by  the  statute,  the  respondent,  ipso  facto,  acquired  a  vested  right 
to  hold  the  order  as  established,  and  without  liability  to  be  re- 
quired to  defend  it  on  appeal. 
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It  is  undoubtedly  true  that  it  is  not  in  the  power  of  the 
orphans  court  to  extend  the  time  fixed  by  statute  for  demanding 
an  appeal  from  its  order  or  decree.  The  constitution  {AH,  VL 
%  4^)  provides  that  all  persons  aggrieved  by  the  order,  sentence 
or  decree  of  the  orphans  court,  may  appeal  therefrom,  or  from 
•any  part  thereof,  to  the  prerogative  court,  and  the  legislature 
{Rev.  791  §  176)  has  made  like  provision,  with  a  limitation  as 
to  the  time  within  which  the  right  is  to  be  exercised,  providing 
that  the  appeal  is  to  be  demanded  within  thirty  days  after  the 
order  or  decree,  if  the  appeal  is  from  an  order  or  decree  respecting 
the  probate  of  a  will,  or  riglit  of  administration,  or  the  fairness 
of  an  inventory,  and  within  three  months  after  the  making  of 
the  order  or  decree  in  any  other  case,  unless  otherwise  specially 
provided  :  that  is,  otherwise  provided  by  statute.  The  right  of 
appeal  is,  by  the  act,  made  conditional  upon  the  appeal  being  de- 
manded within  the  time  fixed  by  the  statute;  and  the  time  is  to 
be  computed  From  the  time  when  the  order  or  decree  appealed 
from  was  reduced  to  writing  and  filed,  or  entered  in  the  minutes 
of  the  court.  Hitlyer  v.  Schenck,  2  McChrt.  398.  It  has  been 
repeatedly  decided  elsewhere  that,  where  a  party  has  failed  to 
comply  with  the  statutory  provision  as  to  the  time  for  appeal, 
his  right  of  appeal  cannot  be  revived  by  re-entering  the  decree 
in  order  to  enable  him  to  appeal.  Townsend  v.  Tovonseiiij  2 
Paige  Jfl3  ;  Barclay  v.  Browriy  7  Paige  2Jli5  ;  Caldwell  v.  Mayor 
&c.  of  Albany f  9  Paige  572 ;  Bank  of  Monroe  v,  Widner,  11 
Paige  529  ;  Weed  v.  Lyon^  Walk.  Ch.  77 i  In  tiie  case  in  hand, 
the  orphans  court  could  not,  bad  the  failure  to  appeal  within  the 
time  fixed  by  law  been  due  to  the  negligence  or  mistake  of  the 
appellant,  have  given  him  further  time  to  appeal  by  directing 
that  the  order  be  refiled  for  that  purpose.  But  the  proofs  show 
that,  although  the  order  was  filed  on  the  18th  of  June,  1880, 
the  surrogate  replied  to  the  repeated  inquiries  made  of  him  by 
both  proctor  and  counsel  during  the  summer  of  that  year,  with 
a  statement  that  it  had  not  yet  been  made.  And  he  was  sincere 
in  this  ;  for,  though  he  signed  the  certificate  of  filing  endorsed 
on  it,  he  appears  to  have  done  so  without  knowing  what  the 
paper  was,  and  he  had  no  knowledge  that  the  order  had  been 
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made.  From  the  17th  of  July,  1880,  to  February,  1881,  the 
order  was  not  in  the  surrogate's  oflSce  at  all,  but  was  in  the  office 
of  the  register  of  the  prerogative  court,  where  it  had  been  sent 
by  the  surrogate  by  mistake.  So  that,  for  about  two  months  of 
the  three  given  for  appeal,  not  only  was  the  existence  of  the 
order  denied  by  the  official  custodian  thereof,  but  it  was  not  in 
his  office ;  and  therefore,  though  one  of  the  appellant's  counsel 
personally  made  search  for  the  order  in  that  office  during  that 
|>eriod,  he  could  not  find  it.  Nor  does  there  appear  to  have  been 
any  record  of  it.  Whether  the  respondent  has  acquired  the  vested 
right  which  he  claims,  to  hold  the  order  as  established,  and  clear 
of  liability  to  reversal  on  appeal,  must,  of  course,  depend  on 
whether  the  appellant  lost  his  right  of  appeal,  under  the  circum- 
stances, with  the  lapse  of  the  period  of  three  months.  The 
action  of  his  adversary,  or  of  the  court  or  its  clerk,  may  be  such, 
in  concealing  the  existence  of  the  order  or  decree  from  the  party 
aggrieved,  as  to  save  his  right  of  appeal,  notwithstanding  the 
expiration  of  the  time  for  appealing  fixed  in  the  statute. 
In  Hillyer  v.  Schenck,  the  court  said,  (Green,  ordinary) : 

"  If  the  court  had  met  nnd  made  the  decree  privilj  or  without  full  notice 
to  the  appellant,  clearlj  his  right  of  appeal  would  not  liave  been  lost.  Much 
more,  if  the  fact  of  the  decree  had  been  intentionally  concealed  from  the  proc- 
tor of  the  party  aggrieved,  or  its  existence  denied  or  any  artifice  or  fraudulent 
practice  resorted  to  to  deprive  him  of  the  opportunity  of  appeal,  the  right  of 
appeal  would  not  have  been  lost.  But  there  wad  uo  allegation  of  fraud  or 
unfair  practice.  The  court  met  by  formal  appointment  to  decide  the  cause ; 
the  decision  was  made  in  the  hearing  of  both  proctors ;  an  adjournment  was 
immediately  and  publicly  made  in  the  presence  of  the  proctor  of  the  ag- 
grieved party  to  an  early  day,  that  the  decree  might  be  formally  prepared  for 
signature.  On  the  day  thus  designated,  the  court  met,  the  decree  was  signed 
and  immediately  placed  on  file,  where  it  thereafter  remained  until  the  time 
for  appealing  had  expired." 

Said  Chancellor  Walworth  in  Barclay  v.  Brown,  before  cited : 

"  The  appellant's  solicitor  was  not  misled  or  prejudiced  in  this  case  by  the 
mistake  in  the  caption  of  the  decree,  as  he  knew  it  was  antedated  as  of  the 
time  of  the  hearing  before  the  vice-chancellor.  Neither  was  he  prejudiceil 
hy  anything  which  occurred  in  the  clerk's  office,  as  he  did  not  examine  the 
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books  for  the  purpose  of  ascertaining  when  the  decree  was  aetnally  entered. 
If  he  had  done  so,  and  had  been  misled  by  any  neglect  or  mistake  of  the 
clerk,  it  might  be  a  sufficient  ground  for  an  application  to  the  vice-chancellor 
to  have  the  decree  re-entered  with  a  corrected  caption ;  so  as  to  give  his 
clients  an  opportunity  to  appeal  from  the  decree  within  the  time  allowed  by 
law  after  a  re-entry  thereof." 

In  the  case  under  consideration,  the  fact  that  the  order  had 
been  made  was  concealed  from  the  party  aggrieved  by  the  denials 
of  the  clerk  of  the  court,  the  official  custodian  thereof,  that  it 
had  ever  been  made,  and,  as  before  stated,  for  about  two  months 
of  the  statutory  time  for  appealing,  the  order  was  not  in  the 
surrogate's  office,  but  in  the  office  of  the  register  of  the  preroga- 
tive court,  where  it  had  been  sent  by  the  surrogate  by  mistake. 
In  Young  v.  Youngy  5  Stew,  Eq,  ^7o,  a  decree  of  the  orphans 
court  disallowing  a  claim  against  an  insolvent  estate  was  made 
(but  not  on  a  regular  court  day)  and  marked  filed  by  a  person 
who  had  been,  but  was  not  then,  surrogate,  and  who  signed  tlie 
certificate  of  filing  with  his  own  name  as  late  surrogate.  The 
surrogate  was  not  aware  of  its  existence  until,  fifteen  days  after- 
wards, the  proctor  of  the  appellant  inquired  for  it  and  it  was 
then  found.  The  surrogate  then  or  afterwards  signed  the  before- 
mentioned  certificate  of  filing.  The  statute  provided  that  the 
appeal  must  be  taken  within  twenty  days  from  the  time  of  ren- 
dering the  decree.  It  was  held  that  though  the  decree  was 
actually  rendered  on  the  2d  of  December,  and  signed  and 
marked  as  filed  on  that  day  by  both  the  late  surrogate  and  the 
surrogate,  yet  that  in  fact  it  must,  under  the  circumstances,  be 
held,  in  view  of  the  appellant's  right  of  appeal,  not  to  have 
been  rendered  until  the  17th,  when  it  was  first  marked  as  filed 
by  the  proper  officer.  Obviously  it  makes  no  difierence  whether 
the  action  of  the  adverse  party  or  of  the  court  or  its  clerk, 
which  prevents  the  party  aggrieved  from  appealing,  is  the  result 
of  fraudulent  design  or  honest  mistake.  The  consequence  is  the 
same.  The  appeal  in  the  present  case  was,  indeed,  not  demanded 
within  three  months  from  the  time  when  the  order  was  filed,  but 
notwithstanding  due  diligence  on  their  part,  the  proctor  and 
counsel  of  the  appellant  could  not,  during  that  time,  ascertaiu 
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that  it  had  been  filed.  Its  existence  was  denied  by  the  officer  in 
whose  custody  it  would  be  found  if  it  existed.  And  it  was  not 
until  February  11th,  1881,  that  its  existence  was  admitted  by 
that  officer.  Under  the  circumstances,  the  appeal  will  be  held 
to  have  been  demanded  within  the  time  allowed  by  law.  The 
iqotion^  therefore,  will  be  denied,  but  without  costs. 

34 


CASES  ADJUDGED 


IN  THE 


COURT  OF  ERRORS  AND  APPEALS 


OF  THE 


STATE  OF  NEW  JERSEY, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 


NOVEMBEB  TEHM,  1881. 


Agnes  M.  Milleb  et  al.,  appellants^ 

V. 

John  M.  Ferdon,  respondent. 

On  appeal  from  a  decree  of  the  chancellor^  whose  opinion  is 
reported  in  Ferdon  v.  Miller^  7  Slew.  Eq.  10. 

Messrs.  lAnn  &  Babbitt,  for  appellants. 

Mr.  C.  H,  Voorhis,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

I  agree  with  the  views  as  to  the  merits  of  this  case  expressed 
in  the  opinion  of  the  chancellor,  and  think  that  the  decree,  to 
that  extent,  should  be  affirmed,  and  the  mortgage  in  question 
should  be  held  valid. 

But  the  decree,  as  it  would  seem,  from  inadvertence,  goes  be- 
yond the  relief  indicated  in  the  opinion,  in  the  respect  of  im- 
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posing  on  Mrs.  Miller  and  her  general  estate  the  deficiency  that 
may  arise  on  the  sale  of  the  mortgaged  premises.  Mrs.  Miller 
was  the  surety  of  her  husband  in  that  transaction,  and  she  could 
not,  therefore,  assume  any  personal  obligation.  The  decree  in 
that  particular  must  be  set  aside  and  modified.  As  the  appeU 
lants,  if  they  had  called  the  attention  of  the  chancellor  to  this 
excess  in  this  decree,  could  have  had  it  properly  restricted,  m\ 
as  they  omitted  to  do  so,  they  are  not  entitled  to  costs  in  that 
court. 


Adah  A.  Putnam,  appellant, 


V. 


Lycia  a.  Clark  et  al.,  respondents. 

1.  a  complainant,  being  excluded  as  a  witness  in  the  proceeding  in  eqoitv, 
because  one  of  the  adverse  parties  stands  before  the  coart  in  a  xepiesMUiise- 
capacity,  cannot  retry  the  same  issue  in  a  court  of  law^  after  an  adyene  decree 
in  the  chancery  suit. 

2.  The  fact  that  she  can  be  a  witness  in  the  second  snit,  and  ooald  not  in 
the  first,  will  not  give  such  right. 

3.  The  doctrine  of  res  judietUa  discussed. 


On  appeal  from  a  decree  based  on  the  following  opinion  of 
Vice-Chancellor  Van  Fleet : 

The  question  to  be  decided  is  raised  by  a  plea  to  the  bill  ot 
complaint.  The  argument  was,  in  effect,  a  demurrer  to  the  plea, 
the  discussion  turning  solely  on  the  question  whether  the  fact^ 
stated  in  the  plea,  if  true,  were  a  sufficient  ground  for  dissoivin^z 
the  injunction,  to  which,  taking  the  bill  of  complaint  by  itsell, 
it  was  not  denied  that  the  complainants  wet^  entitled. 

The  bill  was  filed  to  ret^train  the  prosecution  of  an  actioQ  uf 
detinue  in  the  supreme  court  of  this  state,  brought  by  Adah  A. 
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Putnam  against  Lydia  A.  Clark,  for  the  possession  of  a  bond  and 
mortgage  dated  June  21st,  1869,  for  $12,000,  made  to  the  said 
Adah  by  Jane  and  John  M.  Maekay,  and  which  are  alleged,  by 
means  of  several  subsequent  assignments,  to  have  become  the 
property  of  Lydia  A.  Clark.  The  claim  of  Mrs.  Putnam  to  the 
possession  of  the  same  bond  and  mortgage,  has  been  recently 
litigated  in  this  court,  and  adjudged  against  her.  The  action  of 
detinue  begun  since  the  litigation  here  was  finally  decided,  is 
sought  to  be  restrained  by  the  defendants  in  the  former  suit,  on 
the  ground  that  the  asserted  claim  is  res  adjudicaia,  Tlie  de- 
fendants in  that  suit  invoke  the  principle  of  the  maxim,  nemo 
debet  bis  vexari  pro  una  et  eadem  caiisa.  This  principle  seems 
to  me  to  be  clearly  applicable  to  the  present  controversy,  and  I 
must  therefore  advise  that  the  injunction  be  retained. 

The  bond  and  mortgage  were,  on  or  about  the  1st  of  April, 
1871,  delivered  by  Mrs.  Putnam  to  William  C.  Barrett,  a  coun- 
selor-at-law  in  New  York,  with  a  deed  of  assignment  therefor, 
duly  executed  and  acknowledged,  which  deed  of  assignment  was 
subsequently  found  by  Mrs.  Putnam  to  have  been  recorded  with 
the  name  of  William  C.  Barrett  as  grantee  therein,  instead  of 
the  name  of  WiWiam  Ramsay,  to  whom  she  says  it  was,  in  fact, 
originally  drawn,  to  whom  it  was  meant  by  her  to  go,  and  from 
'  whom  she  was  to  receive,  through  Barrett,  her  attorney,  the  full 
consideration  therefor.  Barrett  having  afterwards  absconded 
while  she  supposed  the  papers  so  assigned  were  still  in  his  hands, 
undelivered,  she  became  apprised  of  the  assignment  being  on 
record,  and  of  the  subsequent  transfer,  through  several  interme- 
diate purchasers,  of  the  bond  and  mortgage  to  Lydia  A.  Clark, 
one  of  the  complaiqants  in  this  suit,  and  one  of  the  defendants 
in  the  former  one.  •  Mrs.  Putnam  alleges  that  Barrett  fraudu- 
lently erased  the  name  of  Ramsay  from  the  assignment,  and  in- 
serted his  own  ;  that  he  deceived  her  by  falsehood^,  and  that, 
notwithstanding  the  payment  of  full  value,  without  notice  on 
the  part  of  Mrs.  Clark,  she  never  parted  with  her  title  to  the 
securities,  and  ought  now  to  recover  them  from  Mrs.  Clark,  to 
whose  possession  they  have  come. 

The  bill  of  complaint  exhibited  by  Mrs.  Clark  sets  out  the 
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proceedings  in  the  former  litigation  in  this  court  for  the  recovery 
of  the  securities^  and  shows  that  the  action  of  detinue  is  for  the 
same  securities  on  the  same  asserted  title,  and  between  the  same 
parties.  It  was  not  disputed  on  the  argument  that,  taking  the 
bill  by  itself,  the  injunction  which  is  prayed  for  should  issue, 
but  the  contention  very  ingeniously  and  urgently  made  by  the 
counsel  of  Mrs.  Putnam  was,  that  the  facts  set  out  in  the  plea 
exempted  her  case  from  the  operation  of  the  principle  of  the 
maxim  quoted  above.  The  plea,  in  substance,  avers  that,  in  tbe^ 
former  suit,  she  did  not  testify  as  a  witness,  not  being  legally 
competent ;  that,  if  she  had  been  admissible  and  sworn,  she 
could  and  would  have  proved  by  her  testimony,  that  the  name 
of  Barrett,  in  said  deed  of  assignment,  was  fraudulently  inserted, 
and  that  she  never,  in  fact  or  in  law,  transferred  to  any  one  the 
title  to  the  securities  in  dispute ;  that  the  bill  which  she  filed  in 
the  former  suit  was  by  herself  and  her  husband  against  Mrs. 
Clark  alone ;  that,  before  any  evidence  was  taken  therein,  the 
executors  of  Hosea  F.  Clark,  deceased  (of  whom  Mrs.  Clark 
was  one),  were,  on  their  own  application,  made  parties  defendant; 
that,  by  such  addition  of  parties,  she,  Mrs.  Putnam,  was  ex- 
cluded as  a  witness,  and  was,  consequently,  unable  to  establish 
by  proofs  her  right  to  the  possession  of  the  securities,  as  she  will 
be  able  to  establish  it  by  her  own  oath,  if  permitted  to  proceed 
with  her  action  at  law. 

The  inquiry  is,  does  this  circumstance  entitle  her,  after  a  fall 
hearing  in  this  court,  with  an  adverse  result,  to  open  the  contro- 
versy anew  in  another  tribunal — the  property  sought  to  be  re- 
covered, the  grounds  of  her  claim  to  it,  and  the  parties  from 
whom  recovery  is  sought  being  the  same  ?  I  am  unable  to 
answer  this  inquiry  otherwise  than  in  the  negative.  The  case 
undoubtedly  involves  a  great  hardship  for  Mrs.  Putnam,  as  it 
stands,  but;  an  opposite  result  would  involve  a  great  hardship 
for  Mrs.  Clark.  There  is  no  suggestion  that,  in  the  former  suit 
in  this  court  (which  was  carried  also  to  the  court  of  appeals  and 
there  adjudged  as  below),  there  was  any  ingredient  of  surprise 
or  unfairness,  or  that  there  has  since  been  discovered  any  evi- 
dence then  unknown. 
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THe  doctrine  of  res  adjudicata  rests  on  strong  reasons  of  public 
policy,  and  also  of  private  right.  If,  after  decree  in  equity,  a 
party  shall  proceed  at  law  for  the  same  matter,  equity  will  re- 
train him  by  injunction.  Such  suit  at  law  is  treated  as  con* 
tempt  of  court,  for  it  is  gross  oppression  to  vex  another  with  a 
double  suit  for  the  same  'cause  of  action.  ^  Lead.  Cos.  in  Eq. 
1319  [6SS] ;  Story's  Eq.  Jur.  889 ;  Jtyyee  on  Inj.  lOIfi ;  Sirn^ 
son  V.  Hartf  1  Johns.  Ch.  91  (a)  /  Washinffton  Packet  Co.  v. 
Sickles,  U  How.  333,  6  WaU.  680. 

Mr.  Charles  H.  Harishome,  for  appellant. 

The  case  shows : 

First.  That  in  a  previous  suit  in  chancery,  Mrs.  Putnam,  as  com- 
plainant, and  Mrs.  Clark  and  the  executors,  as  defendants,  con- 
tested the  question  :  Was  the  assignment  from  Mrs.  Putnam  to 
Barret  fraudulently  altered  ?  Of  which  question,  Mrs.  Putnam 
maintained  the  affirmative. 

Second.  That  in  that  suit,  the  court  adjudged  that  Mrs.  Putnam 
failed  to  prove  the  affirmative  of  that  issue,  and  on  that  ground 
decreed  against  her,  dismissing  her  bill. 

Third.  That  subsequently  Mrs.  Putnam  brought  an  action  in 
the  supreme  court  against  Mrs.  Clark  alone,  in  which  she  proposes 
to  try  the  same  issue  as  that  presented  in  the  former  suit;  that 
Mrs.  Clark  and  the  executors  now  apply  to  the  court  of  chan- 
cery for  an  injunction  against  the  prosecution  of  the  suit  at  law, 
alleging  that  the  question  was  tried  in  the  first  suit,  and  that  the 
decree  in  that  suit  is  a  bar  to  the  suit  at  law — to  which  bill 
Mrs.  Putnam  pleads  that  in  the  first  suit  the  court  had  no  power 
to,  and  did  not,  receive  her  own  testimony ;  that  by  her  testi- 
mony she  can  prove  that  the  assignment  was  fraudulently  altered. 


(a)  Note. — Simson  v.  Hart  was  reversed  in  Sinmon  v.  Hariy  14  Johns.  63. 
But  see,  Gordon  v.  Lewis,  2  Sumn.  628,  634  /  Bamum  v.  Reynolds,  SS  Oal.  643, 
647,  which  criticise  the  reversal ;  and  see  further,  Rosa  v.  Wood,  70  JV.  Y.  8 ; 
Biggs  v.  PurseU,  74  N.  Y.  370  ;  Carpenter  v.  Providence  Ins.  Co.,  4  How.  (U.  S.) 
185,  223;  Railroad  Co.  v.  Neal,  1  Woods  353,  355. 

The  case  does  not  appear  to  have  been  referred  to  in  WeUis  Res  Adjudicala, 
— Rep. 
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and  that  in  the  action  at  law  the  court  has  power  to,  and  will, 
hear  that  testimony. 

Tlie  order  below  overruled  this  plea.  The  appeal  is  from  that 
order. 

It  is  also  necessary,  in  liviine,  to  answer  two  objections  from 
the  other  side.  • 

First  The  objection  that  the  court  will  not  try  a  case  on  new 
evidence,  where  the  evidence  might  have  been  procured  by  due 
diligence  in  the  first  suit.  But  the  case  at  bar  is  distinguished 
from  all  cases  to  which  this  objection  applies,  by  this  feature,  viz., 
the  evidence  of  Mrs.  Putnam  was  omitted  in  the  first  suit,  not 
because  of  any  neglect  of  hers  to  present  it,  but  because  of  the 
want  of  power  in  the  court  to  receive  it.  This  feature  may  or 
may  not  be  suflBcient  to  prevent  the  supposed  estoppel.  It  cer- 
tainly presents  consideratious  entirely  different  from  those  sug- 
gested in  the  objection,  and  renders  the  latter  irrelevant. 

Second.  The  objection  that  Mrs.  Putnam,  having  had  the 
choice  of  two  remedies,  i.  «.,  an  action  in  detinue,  or  her  suit  in 
equity,  and  having  elected  to  pursue  the  latter,  is  barred  by  that 
election  from  afterward  suing  in  detinue  or  in  any  other  form. 
Countess  of  Plymouth  v.  Bladon,  2  Vera,  32 ;  1  Dan,  Ch,  Pr, 
{ed.  1871)  817 ;  Story's  Eq.  PL  §  74£  ;  Hughes  v.  Nelson,  2 
Stew,  Eq,  5Jf,8 ;  Blanchard  v.  Pasteur,  2  Hayw,  {N,  C)  590, 

I,  When  the  court,  in  the  first  suit,  had  not  power  to  receive 
material  evidence,  which  evidence,  if  admitted,  might  have  led 
to  a  different  result,  and  which  evidence  is  admissible  on  the 
second  suit,  the  judgment  in  the  first  suit  is  not  a  bar  to  the 
second.  Duchess  of  Kingston's  Case,  2  Smith's  Lead.  Cos. ;  1 
Whart,  Ev.  §  777;  Biker  v.  Hooper,  35  Vi.  457 ;  Sopwith  v. 
Sopwith,  2  Sw,  &  Tr,  169;  Stoate  v.  Stoate,  2  Sw,  &  Tr.  2^S; 
Bancroft  v.  Bancroft,  3  Sw,  &  Tr,  597 ;  Rex  v.  Bodon,  4  Ead 
572  ;  Norton  v.  Wood,  5  Paige  2^9  ;  Jordan  v.  Lofiin,  IS  Ala, 
547 ;  Miller  v.  McCan,  7  Paige  451 ;  Lewis  v.  Datns,  8  Daly 
185 ;  1  Greenl,  Ev.  523 ;  Magauran  v.  Paterson,  6  S.  &  R 
278 ;  Munday  v.  VaU,  5  Vr,  4I8 ;  1  Whart,  Ev,  §§  758,  78i, 
785,  788  ;  OromweU  v.  Sac,  94  U.  S.  351 ;  1  Greenl  Ev.  546  d; 
1  Whart,  Ev.  802. 
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II.  That  Mrs.  Clark  was  a  bona  fide  purchaser  of  the  bond 
and  mortgage  for  value,  does  not  aid  her  case. 

For  this  defence  to  be  held,  the  person  from  whom  the  pur- 
chase was  made  must  have  had  an  equitable  or  legal  title^  or 
must  have  been  carelessly  armed  with  the  evidence  of  title.  A 
foi^ry  can  pass  no  rights,' even  to  a  bona  fide  purchaser.  Story^a 
JSq.  Jur.  §§  1502-1505,  1510  ;  1  Dan.  on  Neg.  Inst.  63i ;  2 
White  &  T.  Lead,.  Cos.  32 ^  ^,  Jfi^  61 ;  Ruckman  v.  Decker,  8 
C.  E.  Or.  282. 

Mr.  OUbert  Collins y  for  respondents. 

I.  The  bill  makes  a  proper  case  for  an  injunction. 

The  complainant^s  hill  in  this  suit  prays  an  injunction  to  re- 
strain any  suit  at  law  to  recover  possesision  of  said  bond  and 
mortgage.  The  propriety  of  filing  this  bill  instead  of  pleading 
the  former  adjudication  in  the  suit  of  detinue,  is  not  now  the 
question  before  the  court.  The  present  controversy  is  as  to  the 
validity  of  the  plea.  Still  it  may  throw  some  light  upon  the 
case  if  we  show  the  grounds  on  which  the  interference  of  the 
court  is  claimed. 

(a)  The  first  ground  is  that  complete  justice  cannot  be  done  in 
the  action  at  law,  for  want  of  parties.  Story^s  Eq.  Jur.  §§  886, 
901 ;  Baddiffe  v.  T  amer,  56  Ga.  222. 

(6)  The  second  ground  on  which  we  place  the  bill  is  that 
taken  by  the  vice-chancellor,  in  his  opinion,  namely,  that  after  a 
decree  in  chancery  on  the  merits,  a  suit  at  law  for  the  same 
relief  is  vexatious  and  a  contempt  of  court,  and  will  be  enjoined 
as  such.  The  authorities  in  support  of  this  proposition  are 
numerous.  Eden  on  Inj.  57,  58,  59;  Stori/s  Eq.  Jur.  § 
889 ;  Joyce  on  In}.  lOJfi  \  2  Lead.  Ckts.  in  Eq.  1320 ;  Mocker 
V.  Reed,  1  B.  &  B.  319;  McNamara  v.  Arthur,  2  B.  &  B.  3^9; 
Selby  V.  Selby,  Dick.  678  ;  Grand  Junction  Caned  v.  Dimes,  17 
Sim.  38;  Frank  v.  BasneU,  2  Myl.  &  K.  619;  Phelps  v.  Pro- 
ihero,  7  De  G.  M.  &  G.  722.  See,  also,  Wilson  v.  Weiherheid, 
2  Meriv.  4O6  ;  Bell  v.  O'Reilly,  2  Sch.  &  Lef.  J^O  ;  Paxlon  v. 
Douglass,  8  Ves.  520 ;  Thompson  v.  Brown,  4,  Johns.  Ch.  619 ; 
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Moptly  V.  Basaettf  1  Ves.  &  J5.  SSS;  Rogers  v.  VoAurgh,  i, 
Johns.  Ch.  84;  Wedderbum  v.  W€ddeti>urn,  2  Beav.  W9; 
Hope  V.  Oimeigie,  L.  R,  (1  Ch,  App,)  S30 ;  Turner  v.  Tn,nny 
19  L.  J.  {N.  S,)  Ch.  352,  cited  in  Joyce  on  laj.  1263. 

II.  The  matter  litigated  in  the  acdoh  at  law  is  res  adjudkaia. 

There  is  no  question  that  the  relief  sought  and  the  issue 
raised  in  the  action  of  detinue  are  identical  with  the  relief  sought 
and  issued  raised  in  the  former  chancery  suit.  Neither  can 
there  be  a  doubt  that  the  chancellor  had  jurisdiction  to  award 
the  relief  prayed  in  the  former  suit^  namely ,  the  delivery  to 
complainants  in  that  suit  of  the  bond  and  mortgage.  Duke  of 
Somet'sel  v.  Oookson,  1  Lead.  Cos.  in  Eq.  1110  [82 f] ;  Jackvm 
V.  Butler,  2  Atk.  306. 

All  dismissals  after  hearing  are  presumed  to  be  on  the  merits, 
unless  the  decree  expressly  provides  that  they  shall  be  without 
prejudice.  Durani  v.  Essex  Co.,  7  Wall.  107 ;  Asbury  v.  La- 
farge,  2  N.  Y.  113 ;  BigeUyw  v.  Windsoi-,  1  Grny  299. 

(a)  Nemo  debet  bis  vexari  pro  una  d  eadem  causa.  BrconCs 
Max.  327,  329;  Wells's  Res  Adjudicata  253,  296,  308;  Sim- 
son  V.  Hai't,  1  Johns.  Ch,  91 ;  Aurot*a  v.  West,  7  Wall.  102 ; 
Beloit  v.  Morgan,  7  Id.  622 ;  Henderson  v.  Henderson,  S  Hare 
115 ;  Ricardo  v.  Oarcias,  12  O,.  &  Fin.  4OO ;  OromtoeU  v, 
County  of  Sac,  4  Otto  353 ;  2  Smith's  Lead.  Cas.  771 ;  Hop- 
kins V.  Ijee,  6  Whart.  113,  quoted  in  Wells's  Res  Adjwdkaia 
336. 

[b)  The  respondent,  by  her  plea,  does  not  dispute  that  the 
question  in  the  action  of  detinue  is  the  same  question  whicli  was 
decided  by  tlie  chancellor,  that  the  chancellor  had  jurisdiction, 
and  that  his  decree  was  upon  the  merits.  Her  plea  is  that  in  the 
chancery  suit  the  law  excluded  her  from  being  a  witness,  because 
the  executors  of  Hosea  F.  Clark  were  a(imitted  as  defendants 
to  that  suit,  that  she  was  prejudiced  by  that  exclusion,  and 
conld  probably  have  sworn  her  own  case  through,  and  that 
therefore  she  can  try  the  cause  over  again  in  a  form  of  action 
where  she  can  be  a  witness  for  herself.  Stark.  {9th  ed.)  J^S  ^ 
[3581. 
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(c)  The  defendant,  before  tlie  vice-chancellor,  cited  cases  of 
new  trials  at  equity  after  judgment  at  law.  These  may  all  be 
met  by  the  suggestion  that  they  were  based  on  equitable  grounds. 
Stoaie  v.  Stoaie,  2  8w.  &  Tr.  223. 

The  opinion  of  the  cotfrt  was  delivered  by 

Beasley,  C.  J. 

The  purpose  of  this  suit  in  chancery  was  to  restrain  a  suit  at 
law  brought  by  Adah  A.  Putnam,  the  appellant,  against  the 
respondent,  Lydia  A.  v;jark."  The  equity  in  the  bill  consists  in 
the  fact  that  the  matter  attempted  to  be  drawn  in  question  in  the 
,Jegal  action  had  been  decided  previously,  in  the  court  of  chancery^ 
in  a  controversy  between  these  same  parties.  The  question 
involved  in  both  of  these  proceedings  is  whether  an  assignment 
V^a  certain  mortgage  was  made,  in  the  form  in  which  it  exists,. 
by  the  appellant  and  her  husband,  or  had  been  shaped  into  it» 
present  form  by  a  forgery.  In  the  proceeding  in  equity,  the 
api^ellant  could  not  be  a  witness,  in  consequence  of  one  of  the 
adverse  litigants  being  a  party  to  the  suit  in  a  representative 
capacity,  her  contest  before  that  tribunal  being  supported  by 
the  testimony  of  her  husband,  and,  as  was  insisted,  by  certain 
circumstances  which  were  exhibited  in  the  evidence.  On  the 
issue  and  proofs  thus  made,  a  decree  passed  against  her,  and  the 
assignment  was  validated.  The  suit  at  law  was  then  instituted 
by  the  appellant  in  the  form  of  trover,  for  the  mortgiige  so 
assigned,  and  which  suit  was  founded  on  the  ground  that  the 
assignment  thus  established  by  the  decree  was  invalid,  in  conse- 
quence of  the  alteration  before  mentioned.  The  bill  embraced 
in  the  decree  appealed  from  was  exhibited  to  restrain  this  suit. 
In  reply  to  this  bill,  the  appellant,  by  way  of  plea,  in  substance 
alleged  the  single  fact  that,  in  the  equitable  suit,  she  was  pre- 
vented, by  the  rules  of  law,  from  being  a  witness  in  her  own 
favor,  and  that  she  is  not  thus  disqualified  in  the  action  at  law^ 
her  contention  being  that,  as  the  same  issue  is  triable  on  different 
rules  of  evidence,  the  doctrine  of  estoppel  resting  on  the  ground 
of  res  ddjudicaia  is  not  applicable. 
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But  this  positiou  is  unsupported,  so  far  as  I  have  peroeived)^ 
by  either  didum  or  precedent,  aud  is  inconsistent  with  legal  roles 
resting  on  the  solid  basis  of  public  policy  and  good  sense.  The 
proposition  for  which  the  appellant  contends  is  this,  that  a  partr^ 
as  the  actor  in  the  suit,  may  voluntarily  submit  his  contest  for 
decision  to  a  tribunal  in  a  state  of  the^  evidence  which  is  exclu- 
sive of  his  own  oath,  and,  such  decision  being  adverse,  may 
retry  the  same  issue,  on  the  ground  that  he  is  desirous  of  intro^ 
ducing  his  own  testimony.  If  this  be  so,  then,  in  this  class  of  | 
<2ases,  such  actors  have  it  in  their  power,  in  evety  instance,  to 
vex  their  adversaries  by  two  trials,  instead  of,  as  in  common 
cases,  being  stinted  to  one.  It  will  be  observed  that,  in  thi6\ 
instance,  the  appellant  had  it  in  her  power  to  choose,  in  the  first 
instance,  the  legal  forum  in  which  her  action  is  now  pending,  so 
that  her  own  oath  would  have  availed ;  but  she  selected  the. 
equitable  forum,  and,  having  failed,  now  claims  the  right  ^ 
having  her  case  heard  in  its'  turn  by  the  former.  This  claim  is 
plainly  opposed  to  the  doctrine  that  imparts  to  the  res  judicata 
its  state  of  being  conclusive.  That  doctrine  grows  out  of  the 
inconvenience  and  injustice  of  the  repetition  of  litigations  be- 
tween the  same  parties  on  the  same  issues. 

"After  a  recovery  by  process  of  law,"  says  Lord  Kenyon  {Marriott  v. 
Hampton,  7  T.  R.  269),  *'  there  must  be  an  end  of  litigatjon ;  if  it  were  other- 
wise, there  would  be  no  security  for  any  person." 

And,  indeed,  so  essential  is  the  principle  that  it  does  not 
seem  peculiar  to  any  particular  system  of  laws ;  it  existed  in  the 
Roman  law,  and  probably  can  be  found,  in  some  form,  in  that 
of  every  civilized  people.  The  ruj^  is  not  to  be  disputed,  nor 
can  it  be  safely  infringed. 

In  his  argument  l)efore  the  court,  the  counsel  of  the  appellant 
rested  his  contention  on  the  circumstance  that  the  decree  in 
question  was  founded  on  a  lesser  amount  of  evidence  than  the 
judgment,  if  it  should  be  obtained  in  the  court  of  law,  would 
be ;  but  this  reasoning  indicates  the  misapprehension  of  a  l^al 
rule.  The  legal  rule  referred  to  is  that  which  declares  that  when 
the  law  requires   a   certain  measure  of  evidence   to  warrant  a 
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judgment  in  a  certain  class  of  cases,  a  judgment  founded  on  a 
lesser  measure  cannot  be  conclusive  on  the  trial  of  any  case  of 
such  class.  The  decision  in  Riker  v.  Hooper^  85  Vi.  4S7y  cited 
in  the  argument,  is  an  illustration  in  point.  The  facts  were  that 
Riker  had  impounded  Hooper's  horse ;  Hooper  sued  in  trover, 
and  the  issue  was  as  to  the  legality  of  the  proceedings  to  im- 
pound. Such  proceedings  were  found  to  be  legal,  and  judgment 
was  given  for  Riker.  Subsequently,  Riker  sued  Hooper  on  a 
penal  statute  to  recover  a  certain  sum  per  day  for  the  time  he 
had  impounded  the  horse,  in  which  action,  to  prove  that  the  pro- 
ceedings to  impound  were  legal,  he  ofiFered  the  former  judgment 
in  evidence.  But  such  evidence  was  held  to  be  inadmissible,  as 
it  was  a  judgment  in  a  civil  suit  which  could  have  been  based 
on  a  mere  preponderance  of  evidence,  while  the  penal  action  re- 
quired evidence  of  greater  weight,  to  wit,  proof  beyond  a  rea- 
sonable doubt.  The  ratio  decidendi  was  this :  that  when  the 
law  demands  a  fixed  standard  of  evidence,  a  smaller  degree  of 
evidence,  although  embodied  in  a  judgment,  will  not  avail.  But 
such  a  principle  is  entirely  aside  from  the  present  case,  for  the 
law  does  not  establish  one  foundation  of  evidence  in  these  chan- 
cery proceedings,  and  another  for  those  at  law.  To  make  the 
case  now  pending  analogous  to  the  reported  decision,  the  decree 
should  have  been  rendered  in  evidence  which,  according  to  legal 
rules,  would  not  bo  sufficient  to  produce  a  judgment  in  the  suit 
at  law ;  while,  to  the  contrary  of  this,  the  decree  and  the  judg- 
ment may  rest  on  the  same  evidential  basis. 

So  the  inapplicability  of  the  legal  theory  of  the  case  of  Norton  v. 
Woods,  6  Paige  2IfB,  is  apparent  upon  even  a  slight  consideration. 
It  was  a  bill  to  set  aside  a  judgment  at  law  which  had  been  ob- 
tained because  the  defendant  in  that  forum  had  not  been  permit- 
ted, by  force  of  legal  rules,  to  examine  one  of  the  plaintiffs  as  a 
witness.  Here  we  find  nothing  but  the  ordinary  principle  that 
when  a  person  is  sued  in  a  court  of  law  having  a  defence  which 
it  is  not  in  his  power  to  present,  accorded  the  right  to  seek  relief 
in  equity.  But,  even  in  sucii  an  instance,  he  must  appejil  to 
chatfcery  at  the  first  opportunity,  for  the  chancellor  in  the  case 
cited  truly  says,  alluding  to  the  proceedings  at  law,  "  it  will  be 
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too  late,  after  he  has  suffered  judgment  there,  to  apply  to  this 
court  for  relief."  In  the  present  case,  the  appellant  not  only  suf- 
fered the  decree  in  chancery  to  pass  against  her,  but  was  the 
complainant  in  the  cause,  and  put  herself  upon  the  judgment  of 
the  court.  Neither  this  authority  nor  that  of  Jordan  v.  Loftin, 
13  Ala,  0^7,  which  is  in  a  similar  vein,  lends  the  least  counte- 
nance to  the  contention  raised  in  favor  of  the  appellant. 

Nor  do  I  perceive  the  pertinency  of  the  decisions  cited  from 
the  court  for  divorce.'  The  first  of  these  was  Stoale  v.  Stoate, 
£  Sw.  &  Tr,  ^.J'Jy  which  merely  maintained  that  when  a  judg- 
ment has  been  obtained  on  evidence  that  would  not  be  admitted 
on  the  trial  of  the  same  issue  in  another  form,  the  former  judg- 
ment is  inadmissible  on  the  second  trial,  the  ground  being  that 
it  would  l>e  indirectly  making  use  of  evidence  which  was  directly 
inadmissible  in  the  latter  trial.  The  other  case,  of  SopwUh 
V.  SoptoUhy  J  Sw.  &  Tt\  160 y  is  the  application  of  the  same 
principle  under  variant  circumstances.  It  is  not  apparent  how 
it  can  be  reasonably  contended  that  such  adjudications  can  apply 
to  a  case  where  the  evidence  in  the  first  suit  is  entirely  admissi- 
ble in  the  second  suit  on  the  identical  issue. 

With  respect  to  the  decisions  to  which  the  attention  of  the 
court  has  been  called  relative  to  the  doctrine  that  a  party  is  not 
concluded  by  the  election  of  a  forum  in  which  to  bring  his  suit, 
it  is  sufficient  to  say,  that  the  existence  of  such  doctrine  is  not 
denied,  and  that  it  is  not  the  fact  that  the  appellant  in  the  first 
instance  sought  relief  in  the  court  of  chancery  that  debars  her 
from  her  action  at  law,  but  the  circumstance  having  that  preventive 
conse(}uence  is  that,  with  knowledge  that  she  could  add  to  the 
force  of  her  case  her  own  testimony  in  a  court  of  law,  she 
elected  to  take  the  judgment  of  the  chancellor  on  the  issue, 
supported  by  evidence  that  did  not  prove  Co  be  sufficiently  con- 
vincing. The  vice-chancellor  has  stated,  with  great  clearness,  the 
legal  rule  applicable  to  this  case,  and  the  decree  should  be 
affirmed,  with  costs. 

Decree  unanimously  affirmed. 
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David  Jones's  Executors,  appellants, 


V, 


The  State  Banking  Company,  resi)ondents. 

A  trust  deed  empowered  the  trustee  to  mortgage  the  lands  thereby  conveyed 
to  such  persons  as  the  cestui  que  trxiM  might  designate  in  writing.  The  ce»tui 
4fie  t/nist  afterwards  became  indebted  to  the  respondents  for  moneys  paid  by 
them  for  his  use,  on  his  checks  and  notes.  Thereupon  he  requested  the  trustee 
in  writing  to  execute  a  mortgage  to  the  respondents  to  secure  the  payment  of 
the  notes  or  other  commercial  paper  then  or  thereafter  made  or  endorsed  by 
him,  and  discounted  by  the  respondents,  not  exceeding  $10,000  in  amount 
Under  a  subsequent  written  request,  the  trustee  gave  another  mortgage  on  the 
same  premises  to  appellant's  testator. — Heldf  that,  as  against  the  appellant's 
mortgage,  the  respondents  could  recover  the  full  amount  of  the  cestui  que 
titutt^s  notes  paid  by  them,  whether  discounted  by  them  or  not,  except  one  not 
duly  protested,  and  also  all  of  his  checks  so  paid,  not  exceeding,  in  the  aggre- 
gate, 110,000. 

On  exceptions  to  report  of  Amzi  Dodd,  Esq.,  advisory- master, 
who  rendered  the  following  opinion : 

The  question  raiseil  by  the  exceptions  in  this  case  is,  whether 
certain  checks  and  promissory  notes  which  were  computed  by  the 
master  as  part  of  the  indebtedness  secured  by  the  open  mortgage, 
were  properly  allowed.  The  exceptant  insists  that  they  were 
not,  because  not  within  the  terms  of  the  mortgage.  The  con- 
troversy arises  as  follows : 

By  deed  of  April  20th,  1871,  John  J.  Korb  and  wife  conveyed 
to  John  Whitehead  certain  real  estate  in  trust  for  the  purposes 
therein  mentioned,  of  which  the  following  was  one  trust : 

*'  That  in  case  Peter  Wilhelm  should  desire,  and  should  express  such  desire 
in  writing,  signed  by  him  in  the  presence  of  one  or  more  witnesses,  then  that 
the  said  John  Whitehead  should  make,  execute  and  deliver  to  such  person  or 
persons  as  the  said  Peter  Wilhelm  should,  by  such  writing,  designate  and  ap- 
point, a  mortgage  or  mortgages  of  and  upon  the  said  land  and  premises,  or 
such  part  or  parts  thereof  as  the  said  Peter  Wilhelm  should  describe  in  said 
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writing,  and  for  such  amount  or  amounts,  and  payable  at  such  time  or  times, 
and  in  such  manner  as  the  said  Peter  Wilheim  should,  by  such  writing,  name, 
designate  and  appoint." 

On  the  3d  of  February,  1873,  Peter  Wilheim  had  been  for 
some  time  a  dealer  with  the  complainants,  doing  business  in 
Newark.  Their  corporate  name  was  the  State  Trust  Company, 
since  changed  to  the  State  Banking  Company.  He  owed  the 
bank,  at  the  last-named  date,  $2,849.59,  being  the  difference  be- 
tween the  credit  and  debtor  sides  of  his  account,  which  difiFer- 
ence  is  spoken  of  in  the  testimony  as  the  amount  of  his  over- 
drafts. The  precise  particulars  of  the  transactions  between 
Wilheim  and  the  bank,  of  which  this  indebtedness  was  the 
result,  do  not  appear  in  the  evidence.  Whether  it  arose  from 
checks  drawn  by  Wilheim,  or  from  notes  discounted  for  him  or 
paid  for  him,  or  from  such  causes  combined,  it  is  not  disputed 
that  the  indebtedness  then  existed,  and  that  the  bank  had  paid 
it  on  checks  or  notes  for  Wilhelm's  account.  Mr.  Wilheim  had 
been  a  member  of  the  corporation  from  its  organization  to 
January  9th,  1873.  The  cashier  having  reported  to  the  finance 
committee  that  his  account  was  overdrawn  ;  that  in  addition  to 
this,  the  bank  held  a  considerable  amount  of  his  paper,  and  it 
being  known  that  he  was  financially  embarrassed,  he  appeared 
before  the  committee,  at  their  request,  and  agreed  to  secure  the 
bank  for  his  overdrafts  and  the  notes  in  its  possession,  and  for 
other  advances  the  bank  might  thereafter  make,  by  giving  a 
mortgage  on  the  premises  in  question.  This  was  in  January, 
1873.  At  a  subsequent  meeting  of  the  committee,  he  was 
present  with  Mri  Whitehead,  his  trustee  and  adviser,  when  a 
statement  of  his  account  was  presented  and  arrangements  made 
for  the  giving  of  the  mortgage.  The  written  request  for  it  from 
Wilheim,  and  the  mortgage  itself,  were  drawn  by  Mr.  White- 
head, by  whom  the  mortgage  was  executed  and  delivered  to  the 
bank.  Both  instruments  are  dated  February  5th,  1873.  Rely- 
ing on  the  security  thus  taken,  the  bank  fore  bore  to  press  the 
existing  indebtedness,  and  made  other  advances  during  two  years 
or  more,  after  which  Wilheim  died.  The  mortgage  is  an  open 
one,  limited  as  security  to  $10,000.     The  amount  found  by  the 
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master  to  be  due  on  it,  April  18th,  1879,  the  date  of  his  report, 
is  $7,799.90. 

The  exceptions  to  the  report  are  on  the  ground  that  the  checks 
drawn  by  Wilhelm  and  paid  by  the  bank  are  not  commercial 
paper  discounted  for  Wilhelm,  and  also  that  so  many  of  the 
promissory  notes  as  were  not  made  or  endorsed  by  Wilhelm  and 
discounted  by  the  bank,  at  his  request,  are  not  within  the  mort- 
gage provisions.  The  cliecks,  it  is  said,  although  paid,  were  not 
discounted.  So  also  of  notes  made  or  endorsed  by  Wilhelm  and 
paid  by  the  bank.  It  is  insisted  that  none  of  these  checks  or 
notes — constituting  a  large  part  of  the  indebtedness — were  com- 
mercial paper  discounted  for  Wilhelm  by  the  complainants,  and 
consequently  should  not  have  been  allowed  by  the  roaster.  I 
am  of  opinion  that  the  interpretation  of  the  word  discount,  on 
which  the  exceptant  relied,  is  an  over- strict  one,  in  view  of  the 
facts  of  this  case,  and  that  it  cannot  be  adopted. 

The  phraseology  of  the  written  request  to*  the  trustee  and  of 
the  mortgage  which  he  executed,  is  copious  and  substantially 
the  same  in  both.     The  former  recites  that 


"  Whereas,  the  State  Trust  Company  have,  for  my  benefit  and  accommoda- 
tion and  at  my  request,  discounted  for  me  certain  promissory  notes  or  other 
commercial  paper  made  by  me  and  endorsed  by  me ;  and  whereas,  I  may  ob- 
tain from  the  said  the  State  Trust  Company  other  advances  and  discounts  of 
and  upon  other  promissory  notes  or  commercial  paper,  or  may  renew  the  said 
promissory  notes  or  other  commercial  paper  already  made  and  endorsed  or 
hereafter  to  be  made  and  endorsed  by  me  as  aforesaid,  or  give  others  in  lieu, 
renewal  or  exchange  of  the  said  notes  or  other  commercial  paper  already 
made  or  endorsed  and  discounted  for  me  by  said  company,  or  which  may 
hereafter  be  made  or  endorsed  by  me  and  discounted  by  the  said  the  State 
Trust  Company  for  me,  to  an  amount  not  exceeding  in  the  aggregate  the  sum 
of  $10,000;  and  whereas,  I  am  desirous  of  securing  the  said  the  State  Trust 
Company  for  the  payment  of  such  promissory  notes  or  other  commercial 
paper;  now,  therefore,  I,  said  Peter  Wilhelm,  do  hereby  express  my  desire  by 
this  writing,  and  I  do  hereby  request  you,  the  said  John  Whitehead,  to  make, 
execute  and  deliver  to  the  said  the  State  Trust  Company  a  mortgage  of  and 
upon  the  whole  of  the  said  land  and  premises  so  conveyed  to  you  as  aforesaid 
by  the  said  John  J.  Korb,  and  mentioned  and  described  in  that  deed,  to  secure 
to  the  said  the  State  Trust  Company  the  payment  of  the  said  promissory 
notes  or  other  commercial  paper  already  made  by  me  or  endorsed  by  me  and 
discounted  for  me  by  the  said  the  State  Trust  Company,  and  the  payment  of 
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any  and  all  promissory  note  or  notes  or  other  commercial  paper  which  maj 
hereafter  be  made  or  endorsed  by  me  to  (he  said  the  State  Trnst  Company, 
and  discounted  by  that  company  for  me,  and  of  all  or  any  promissory  note  or 
notes  or  other  commercial  paper  which  may  be  given  in  lieu,  renewal  or  ex- 
change of  such  promissory  note  or  notes  or  other  commercial  paper  already 
made  or  endorsed,  or  hereafter  ^o  be  made  or  endorsed  by  me  and  discounted 
for  me  by  said  company,  or  of  any  part  of  said  promissory  note  or  notes  or 
other  commercial  paper,  or  of  any  or  either  of  them,  according  to  the  tenor 
and  effect  of  said  promissory  note  or  notes  or  other  commercial  paper,  to  an 
amount  not  exceeding  the  sum  of  $10,000  in  the  aggregate/' 

In  pursuance  of  the  foregoing  request,  the  trustee  gave  the 
mortgage,  whose  terms  need  not  be  recited,  as  they  are  aclmitted 
to  be,  in  substance  and  effect,  what  is  called  for  in  the  request. 

Mr.  Whitehead  subsequently  gave  a  mortgage  on  the  same 
premises  to  one  David  Jones,  on  whose  behalf  he  appeared  as 
counsel  before  the  master,  and  opposed  the  allowance  of  the  pay- 
ments and  advances. 

It  is  not  claimed  that  the  bank  can  be  charged  with  actual 

notice  of  the  subsequent  mortgage.     Its  own  mortgage  being  for 

future  advances  and  duly  registered,  is  entitled  to  priority  over 

subsequent   encumbrances   for  advances   prior  to  such   notice. 

Ward  V.  Cooke,  2  C.  E.  Gr.  93. 

The  subsequent  mortgagee  had  notice  of  the  full  amount 
which  the  bank  might  claim.  He  made  no  inquiry  to  ascertain 
how  much  was  claimed  to  be  due,  and  does  not  stand  in  the 
position  of  a  person  injured  or  deceived  by  any  misrepresenta- 
tion. He  was  not  misled,  deceived  or  injured  by  any  ambi- 
guity or  imj3erfection  in  the  terms  of  the  mortgage,  descriptive 
of  the  nature  of  the  past  or  future  indebtedness  to  be  secured. 
As  to  him,  it  was  entirely  competent  for  the  parties  to  the  first 
mortgage  to  vary  or  depart  from  such  descriptive  terms.  The 
total  sum  named  in  the  mortgage  was  the  material  fact  to  be 
looked  to  by  the  holder  of  the  subsequent  lieu.  Lawrence  v. 
Tucker,  23  How,  I4. ;  Lyle  v.  Ducomb,  5  Binn,  585. 

In  the  last-named  ease,  six  months  after  the  making  of  the 
mortgage,  and  after  a  builder's  lien  had  attached  to  the  property, 
the  mortgagor  and  mortgagee  entered  into  an  agreement  that  a 
description  of  notes  not  before  embraced  by.  the  mortgage,  and 
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made  by  a  different  drawer  from  the  drawers  named  in  the  mort- 
gage^ should  be  embraced  therein.  It  was  held  that  the  parties 
had  a  right  to  make  such  agreement  as  between  themselves,  and 
that  it  was  also  good  as  to  third  parties  who  were  intervening 
encumbrancers,  if  tlie  amount  of  the  mortgage  encumbrance 
were  not  thereby  increased  beyond  the  amount  which  the  mort- 
gage was  intended  to  secure. 

The  same  principle  was  applied  in  Ward  v.  Oooke,  2  C.  E.  Or. 
93.  By  parol  agreement  and  understanding  between  Ward  and 
Cooke,  the  mortgage  was  held  good  against  a  subsequent  mort- 
gagee for  advances  made  after  the  execution  of  the  second 
mortgage,  though  such  advances  were  different  from  the  debt 
stated  in  the  first  mortgage. 

In  the  present  case,  the  debtor  Wilhelm  was  not  the  legal 
owner  of  the  mortgaged  premises,  nor  the  maker  of  the  mortgage. 
The  terms  of  the  deed  in  trust  to  Mr.  Whitehead  do  not  fully 
appear.  Mr.  Whitehead  testifies  that  the  premises  were  con- 
veyed to  him  in  trust  for  Wilhelm  and  his  children.  This  is 
all  that  appears  of  the  terms  of*  the  trust,  except  the  recitals  in 
the  written  request  already  quoted  above.  The  power  to  mort- 
gage conferred  upon  Wilhelm  by  Korb,  in  the  trust  deed  to 
Whitehead,  is  of  the  most  ample  and  unqualified  kind,  making 
Wilhelm,  in  effect,  the  beneficial  owner  of  the  land.  This  being 
so,  if  the  recovery  by  the  bank  under  their  mortgage  of  their 
debt,  so  indisputably  due,  depended  upon  the  question  whether 
the  words  of  the  mortgage  descriptive  of  the  indebtedness,  past 
or  future,  to  be  secured  by  it,  could  be  varied  or  enlarged  by 
parol  agreement  in  the  present  case,  as  in  the  cases  to  which  ref- 
erence has  been  made,  I  should  be  unwilling  to  decide  that 
question  in  the  negative.  But,  in  my  judgment,  such  recovery 
does  not  depend  upon  the  question  of  what  was  understood  or 
agreed  between  the  parties  outside  of  the  express  provisions  of 
the  mortgage.  The  stress  put  by  the  exceptant  on  the  word 
"discount"  is  not  warranted,  I  think,  by  the  fair  sense  and 
import  of  the  word  as  it  was  used  and  understood  by  the  parties. 
According  to  the  contention  of  the  exceptant,  if  Wilhelm  had 
prese'ated  to  the  bank  a  note  made  or  endorsed  by  himself^ 
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payable  ten  days  thereafter^  and  had  received  for  it  the  full 
amount  of  the  note  instead  of  the  amount,  less  the  interest,  for 
ten  days,  the  note  would  not  have  been  included  within  the 
security  of  the  mortgage,  but  would  have  been  included  if  such 
interest  had  been  deducted.  lu  the  one  case,  it  is  said  that 
the  note  would  have  been  discounted,  while  in  the  other  case, 
it  would  not.  Unless  this  contention  be  one  of  substance  and 
truth,  the  notes  sought  to  be  excluded  are  within  the  words  of 
the  mortgage.  As  to  the  checks,  it  is  said  that  no  discount  was 
made.  That  they  were  commercial  paper,  and  so  within  the 
letter  of  the  mortgage,  is  clear.  That  they  were  paid  in  full, 
without  deduction  or  discount,  would  not  exclude  checks  any  more 
than  the  same  reasoti  would  exclude  notes.  In  my  judgmeot, 
for  the  plain  purposes  for  which  the  mortgage  was  made,  and  in 
the  plain  sense  in  which  the  language  must  be  taken  to  have 
been  employed,  neither  notes  nor  checks  made  or  endorsed  by 
Wilhelm  and  paid  by  the  bank,  or  for  him  at  his  request,  ex- 
pressed or  implied,  can  be  withdrawn  irom  the  security  to  which 
the  bank  looked,  and  on  which  it  must  have  been  supposed  to 
rely. 

Nineteen  checks  were  allowed  by  the  master,  all  of  them  drawn 
by  Wilhelm,  directed  to  and  paid  by  the  bank.  The  promis- 
sory notes  allowed  by  the  master  are  seventeen  in  number, 
twelve  of  which  are  made  by  Wilhelm  and  five  endorsed  by 
him.  One  of  the  endorsed  notes  does  not  appear  to  have  been 
duly  protested,  and  the  legal  liability  of  the  endorser  is  therefore 
open  to  dispute.  For  tiiis  reason,  the  amount  allowed  on  that 
note  must  be  deducted  from  the  total  sum  found  due  by  the 
master.  It  is  admitted  that  the  liability  ou  the  other  endorsed 
notes  was  legally  complete.  The  proceeds  of  the  notes  went  to 
Wilhelm,  and  came  first  or  last  from  the  complainants,  and  were 
charged  to  his  account  in  the  usual  course  of  business. 

In  respect  to  the  note  not  properly  protested,  the  exception 
taken  should  be  allowed.  The  remaining  exception  should  be 
overruled. 
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Mr.  J,  Whitehead^  for  appellants. 

I.  The  complainant  is  bound  by  the  strict  terms  of  the  mort- 
gage. 

"  When  a  mortgage  is  given  for  a  specific  purpose,  it  must  be 

exclusively  applied  to  that  purpose ;  any  other  disposition  of 
the  security  is  a  fraudulent  misappropriation  against  which  the 
mortgagor  would  be  entitled  to  relief  in  equity."  Andrews  v. 
Jbrrey,  1  McCart.  355 y  358  ;  Atwater  v.  Underhill,  7  C.  E.  Or. 
699  ;  7  a  K  Gr.  16. 

^*  A  mortgage  given  to  secure  for  materials  in  building  a  house 

does  not  cover  a  guaranty,  nor  liability  as  surety."     Doyle  v. 

White,  26  Me.  8^1 ;    Jmes  on  Mart.  §  367,  note  6 ;    Large 

V.  Van  Doren,  1  McCart  208 ;  Phillips  v.  Thompson,  2  Johns, 

Ch.  423;   Vanatta  v.  Brewer,  6  Stew.  Eq.  268. 

^*  If  a  mortgage  is  given  to  secure  an  ascertained  debt,  the 
amount  of  that  debt  ought  to  be  stated."  Hart  v.  Chalker,  H 
Ckmn.  77;  Fearce  v.  Hall,  Id  Bush  209. 

**  When  a  mortgage  describes  the  debts  secured,  to  entitle  a  debt 
to  the  benefit  of  the  security,  it  must  come  fairly  within  the 
terms  used  in  the  mortgage."  Tumbidl  v.  Thomas,  1  Hughes 
172. 

II.  The  terms  of  the  mortgage  cannot,  in  this  case,  be  ex- 
tended, nor  amplified,  nor  changed  by  any  agreement  before  or 
after  its  execution,  by  the  original  parties  to  it  Nor  is  parol 
evidence  of  the  intention  of  the  parties  in  the  making  of  the 
mortgage  admissible. 

"  There  is  no  rule  of  evidence  better  settled  than  that  which 
declares  that  parol  evidence  is  inadmissible  to  contradict  or  sub- 
stantially vary  the  legal  import  of  a  written  agreement."  Sfe- 
vens  V.  Cooper,  1  Johns.  Ch.  4^5 ;  2  Wm.  Black.  12^8 ;  Sugden 
on  Vendors  {^168'],  note  c ;  Renard  v.  Sampson,  12  N.  Y.  661 ; 
Thorp  V.  Ross,  4  Abb.  App.  Dec.,  and  note;  Botsford  v.  Barr, 
2  Johns.  Ch.  415 ;  Martin  v.  Pyecroft,  2  De  O.  M.  &  G.  786 ; 
Sugden  on  Vendors  \_161^,  note  a;  Chetwood  v.  Brittan,  1  Gr, 
Ch.  438. 

^*  Evidence  to  show  a  mistake  in  «a  written  instrument  must 
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be  clear  and  strong,  so  as  to  establish  the  mistake  to  the  entire 
satisfaction  of  the  court."  Gillespie  v.  Moore,  2  Johns.  Ch.oSo; 
Lyman  v.  U.  S.  Ins.  Co.,  2  Johns.  Ch.  6S0 ;  Jones  on  Mod. 
§  96  p.  69,  §  96'  p.  71 ;  Farmets  L.  &  Tr.  Co.  v.  Omm. 
Bank  of  Racine,  15  Wis.  J^i,  4'>8 ;  Jaqui  v.  Johnson,  11  C. 
E.  Or.  321. 

If  a  mortgage  secures  a  specified  sum,  the  parties  cannot,  by 
parol  agreement,  as  against  others  who  have  acquired  rights  in 
the  property,  extend  the  mortgage  to  cover  other  debts  or  further 
advances.  Stoddard  v.  Hart,  23  N.  Y.  556 ;  Townsend  v. 
Emp.  8t,  Dress  Co.,  6  Duer  208,  and  cases  cited  ;  Ixirge  v.  T  an 
Diyien,  1  McCart.  208.  See  Beekman  F.  Ins.  Co.  v.  Fird  M. 
E.  Church,  29  Barb.  658  ;  18  How.  Pr.  431. 

A  mortgage  to  secure  a  gross  sum  which  the  mortgagee  was  at 
liberty  to  furnish  in  materials  toward  the  erection  of  a  house  for 
the  mortgagor,  does  not  cover  a  collateral  liability  assumed  by 
the  mortgagee  as  surety  or  guarantor  for  the  mortgagor.  Jones 
on  Mort.  §  345 ;  Storms  v.  Stoi-ms,  3  Bush  77;  Doyle  v. 
White,  26  Me.  341. 

A  mortgage  conditioned  to  pay  whatever  sum  the  mortgagor 
might  owe  the  mortgagee,  either  as  maker  or  endorser  of  any 
notes  or  bills,  bonds,  checks,  overdrafts,  or  securities  of  any 
kind  given  by  him  according  to  the  conditions  of  aoy  such 
writings  obligatory,  executed  by  him  to  the  mortgagee  as  col- 
lateral security,  was  held  to  secure  only  such  debts  as  were  evi- 
denced by  writing.      Walker  v.  Paine,  31  Barb.  213. 

Where  there  is  no  ambiguity  apparent,  the  fact  that  the 
parties  have  adopted  and  acted  on  an  erroneous  construction  of 
the  contract,  will  not  preclude  them  from  claiming  their  legal 
rights  under  a  proper  construction,  as  to  subsequent  transactions 
thereunder.     Stewart  ads.  L.  V,  R.  R.  Co.,  8  Vr.  53. 

III.  The  burden  of  proof,  as  to  the  amount  due,  is  on  the 
complainant.  Freytag  v.  Hoeland,  8  C.  E.  Grr.  86  ;  Elein  v. 
McOucHn,  10  C.  E.  Or.  4S3 ;  Jones  <m  MoH.  §  346  p.  ^48; 
De  Mott  v.  Benson,  4  Edw.  Ch.  297. 
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Mr.  A,  P.  Candit,  for  respondents. 

I.  The  mortgage  to  the  respondents  was  executed  for  the  pur- 
pose of  securing  them  for  all  their  advances  to  Wilhelm  on  his 
commercial  paper,  to  the  extent  of  $10,000.  All  parties  to  the 
mortgage  understood  and  intended  that  it  should  secure  all 
advances — supposed  it  did  secure  them — ^and,  throughout  their 
dealings  with  reference  to  the  mortgage  and  advances  on  it,  acted 
on  this  supposition. 

II.  The  benefit  of  the  security  by  mortgage  is  not  restricted 
to  the  special  debt  or  debts  described  in  the  mortgage,  but  the 
parties  may  agree  that  the  mortgage  shall  be  a  security  for  other 
or  different  debts,  and  what  debts  were  intended  to  be  so  secured 
may  be  shown  by  parol.  Robinson  v.  Urquhart,  1  Beas.  515 ; 
Griffin  v.  K  J.  OU  Co.,  3  Stock.  49 ;  1  HUl  m  MoH.  311 ; 
Bank  v.  Finch,  3  Barb.  Ch.  293. 

In  this  case,  the  evidence  is  clear  that  the  mortgage  was  in- 
tends! to  secure  all  the  advances  by  the  bank  to  Wilhelm,  to 
the  extent  of  $10,000 ;  and,  so  long  as  the  amount  to  be  secured 
is  not  increased,  a  subsequent  encumbrancer  is  not  prejxidiced  by 
an  agreement  enlarging  or  changing  the  character  of  the  debts 
to  be  secured.  Ward  v.  Cooke,  2  C.  E.  Or.  93 ;  Lavrrence  v. 
Tttcker,  23  How.  H  ;  Lyle  v.  DucornA,  5  Binn.  590. 

Whitehead,  who  knew  of  the  character  of  the  debts  intended 
to  be  secured  by  complainants'  mortgage,  was  the  counsel  of 
Jones  at  the  time  of  taking  his  mortgage,  and  Jones's  mortgage 
is  therefore  held  subject  to  the  agreement  of  the  parties  as  to 
the  debts  to  be  secured  by  complainants'  mortgage.  1  Hill, 
on  Mori.  319  ;  Stone  v.  Layie,  10  Allen  7^. 

III.  The  debts  excepted  to  by  the  appellant  come  fairly 
within  the  terms  of  the  mortgage,  in  which  the  term  "  discount" 
is  not  used  in  its  narrow  sense  as  an  advance  upon  which  interest 
is  deducted,  but  is  used  as  equivalent  to  advances. 

Per  Curiam.  This  decree  unanimously  affirmed,  for  the 
reasons  given  by  the  advisory  master  in  the  foregoing  opinion. 
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Raffertv  v.  Todd. 


Philip  Rafferty's  administrators  &c.,  appellaDts, 


V, 


Joseph  C.  Todd,  responaenL 


A.  B,  Woodi^ffy  for  appellants. 

I.  The  bill  was  filed  March  28th,  A.  d.  1876.  The  last  item  in 
their  pretended  "secret  business''  was  March  10th,  1869 — more 
than  seven  years  previous.  The  only  item  within  the  six  years 
is  a  balance  stated  as  of  May  1st,  1872,  but  not  proved.  Every 
item  of  their  pretended  "  secret  business "  was  barred  by  the 
statute. 

1 .  It  was  not  an  account  between  merchants,  that  is,  between 
Todd  &  Rafferty  as  merchants. 

2.  All  the  items  in  it  are  on  one  side.  It  is  not  a  mutaal 
account.     Here  is  an  account  demanded  of  a  business  begun  in 

1 858,  by  a  i)erson  having  not  even  a  claim  of  interest  in  it  until 

1859,  carried  on  before  his  eyes,  with  his  knowledge,  until  1872, 
in  July,  and  after  the  person  carrying  it  on  is  dead  and  had 
been  for  nearly  four  years,  the  complainant  files  his  bill  for  an 
account  against  his  administrators. 

Defences  founded  on  lapse  of  time  are  r^arded  with  favor  by 
equity,  "  for  the  peace  of  society."  2  Storifs  Eq.  Jur.  §  J5'20f 
noUs  ^,  3y  and  §  1530  a. 

If  the  plaintiff  or  complainant  is  within  the  exceptions  in  the 
statute,  he  must  state  that  in  his  bill.  Stort/s  Eq.  PL  §  4^4.  The 
complainant  tried  to  do  this  by  saying  he  did  not  know  of  it 
until  after  Rafferty's  death.     But  this  is  proved  to  be  false. 

Courts  of  equity,  in  matters  within  the  statute  of  limitatioDB, 
are  bound  by  the  statute,  as  well  as  courts  of  law.  S  Stonf$ 
Eq.  Jur.  §  16^0  and  note  2.' 

If  "fraud  "is  proved,  court  removes  the  bar  of  .the  statalCL 
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For  ill  cases  of  fraud,  statute  begins  when  the  fraud  is  discov- 
ered.    'J  Story's  Eq.  Jur.  §  IS^l  a. 

If  it  began  to  run  in  Rafferty's  lifetime,  it  keeps  on  running. 
^  Story's  Eq.  Jur.  §  lo21  a  ;  Freake  v.  Cranefeldt; 3  Myl.  &  Or. 
499;  Scolt  V.  Jones,  i  CI.  &  Fm.  382;  Coward  v.  Perrine,  6  C. 
E.  Or.  102. 

To  make  the  exception  as  to  merchants'  accounts,  there  must 
be  "such  connection"  between  the  items  as  to  constitute  a 
running  account.     Belles  v.  Belles^  7  Hal.  339. 

The  statute  runs  over  all  subsequent  disabilities,  after  it  com- 
mences.    2  Gr.  288 ;  3  Gr.  347. 

There  must  be  items  on  both  sides  within  six  years  to  take 
<a8e  out  of  the  statute.  2  €h\  545;  S  Harr.  266.  Although  in 
cases  of  trust  the  court  of  chancery  is  not  bound  by  statute  of 
limitations,  in  other  matters  it  is..  2  Hal.  357.  Barnes  v.  Tay- 
lor,  12  C.  E.  Gr.  259,  holds  over  twenty  years,  delay  is  fatal. 
In  our  case  it  is  seventeen  years  after  the  business  began. 

In  McKnight  v.  Taylor,  17  Peters  198,  it  was  held  nine- 
teen years  and  three  months  barred. 

Bowman  v.  Jeffersonville,  1  How.  189,  holds  twenty  years  is  a 
bar  "  to  stale  demands." 

The  court  only  acts  when  moved  by  "  conscience,  good  faith 
and  reasonable  diligence."     Kane  v.  Bloodgood,  7  Johns.  90. 

Six  years  bars  in  equity  as  at  law.  Ang.  on  Lim.  73;  Prince 
V.  Haylin,  1  Aik.  493. 

Not  barred  if  any  one  item  is  within  six  years,  if  "  merchants' 
accounts  "  and  "  mutual "  accounts.  But  there  must  be  an  item 
on  the  side  of  the  defendant  "  giving  credit."  Ang.  on  Lim. 
ISO,  131, 135;  TambuU  v.  Steoecker,  4  McCord  214. 

n.  As  a  person  is  only  bound  to  account  in  cases  where  ac- 
count would  lie,  how  is  complainant  to  maintain  this  bill  for 
an  accounting  against  his  partner's  administrators. 

1.  An  action  of  account  would  not  lie  by  the  firm  against  Raf- 
ferty  while  living. 

2.  He  kept  no  account  with  or  for  the  firm,  but  the  reverse — 
an  account  strictly  between  himself  individually  and  his  cus- 
tomers. 
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3.  He  80  kept  it  adversely  to  the  firm  while  living.  The 
statute  commenced  in  his  lifetime,  and  iiad  run  over  six  years, 
as  to  every  item  in  those  accounts  kept  in  this  private  book  of 
his. 

Court  will  analyze  the  account  and  see  what  is  "  mutual "  and 
what  is  barred.  Belles  v.  Belles,  7  Hal,  339 ;  Hibbs  v.  Johu" 
storij  3  Harr,  266, 

The  account  was  between  Rafferty  and  California  party,  not 
with  Todd  or  Todd  &  Rafferty.     Spring  v.  Oray,  6  PeUrs  15L 

Chancery  is  "  bound  "  by  the  statute.  Marks  v.  Oliver^s  Exri,^ 
1  McCart.  259 ;  Dean  v.  Dean,  1  Sloek.  4^25 ;  Story* s  Eq,Jur, 
517, 

If  not  mutual,  all  over  six  years  is  barred.  Coles  v.  Harris^ 
BvlL  N,  P.  149,  150;  Oranch  v.  Kirhman,  Peake's  N.  P.  ^1; 
Catling  v.  SkovMring,  6  T,  R^193;  Coster  v.  Murray,  5  Johm. 
Ch,  522  ;  Oulick  v.  Princeton  Turnpike,  2  Or.  5 4/), 

If  account  be  closed  over  six  years  it  is  barred.     Franklin  v. 

Camp,  Coxe  196;    Wehhei^  v.    Twill,  2  Saund.  124;  Martin  v. 

DUlo,  1  Sid.  465;  Bridges  v.  Mitchell,   GUb.  Eq,  129,  224; 

Welford  v.  Liddell,  2  Ves,  4^^  /  Rouchandey  v.  Hammond,  2 

Johns,  200  ;  Franklin  v.  Camp,  Coxe  196, 

And  so,  if  the  account  is  "  ended."  Coster  v.  Murray,  5  Johns, 
Ch,  522  ;  Welford  v.  LiddeU,  2  Ves.  4OO;  19  Ves,  180 ;  Martin 
v.  Heaihcote,  2  Eden  169 ;  Crawford  v.  Liddell,  cited  in  6  Ves. 
580;  Duff  v.  East  End  Co,,  15  Ves.  198;  Barber  v.  Barber, 
18  Ves,  286 ;  Ault  v.  Goodnch,  4-  Puss-  4^0;  Robinson  v. 
Alexander,  2  Cl.  &  Fin,  717 ;  Taton  v.   WUliams,  3  Hare  347. 

Action  of  account  lies  not  between  partners.  Lindley  on  Part, 
729  ;  Colton  v.  Pairidge,  4^  Man.  &  Gr,  271. 

Neither  the  arbitration  abandoned,  nor  non-suit,  takes  the 
ease  out  of  the  operation  of  the  statute.  Irvin  v.  Schooley,  3 
Harr.  269  ;   Cowart  v.  Pefiine,  3  C.  E.  Gr.  4^4  /  S.  C,  6  Id, 

lot. 

Implied  trusts  arc  barred  by  statute;  express  trusts  are  no<. 
Barnes  v.  Taylor,  12  C.  E.  Gr,  259 ;  McClane  v.  Shephtird,  0 
a  E.  Gr.  76;  Miner  v.  Bamet,  4  Wash,  C,  C,  631;  Ray  v. 
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JBogert  et  aL,  2  Johns.  Cos,  436  ;  Cosier  v.  Mutray,  5  Johns,  Ch. 


Accounts  between  partners  are  not  between  merchants.  Carey 
on  Part.  88;  Bndge  v.  MUcheU,  Bunb.  217;  25  Bern.  J^l ; 
Whitley  v.  Lowe,  2  Dt  0.  &  J.  70^. 

The  amended  decree  asserts  the  conclusiveness  of  the  stated 
account  in  March,  1872,  and  if  the  "  business  "  kept  in  Rafferty 's 
private  books  had  been  known  to  Todd  to  have  been  transacted 
before  that  time,  that  stated  account  bars  the  whole  of  it  and 
any  right  to  have  an  accounting  of  it.  Brown  v.  Van  Dyke,  4- 
Hal.  Ch.  795;  Eager  v.  Thompson,  4  Hal  Ch.  495;  1  BL  80. 

And  the  decree  should  state  how  far  the  accounting  should 
extend.     Izard  v.  Bodine,  1  Stock.  309 

Mr.  8.  Tuttfe,  for  respondent. 

I.  As  pleas  of  the  statute  of  limitations  are  admitted  in  courts 
of  equity  by  analogy  only,  it  follows  that  where  the  circum- 
stances of  the  case  are  such  as  to  make  it  against  conscience  to 
apply  the  rule  founded  upon  analogy,  the  court  will  not  enforce 
it.     CoU.  on  Part.  §§  374,  S75. 

Courts  of  equity  interfere  in  many  cases  to  prevent  the  bar 
of  the  statute  of  limitations  where  it  would  be  inequitable  or 
unjust.  Story's  Eq.  Jur.  §  1521;  Bodn  v.  Hopkins,  1  Seh,  & 
Lef.  413,  431. 

If,  therefore,  the  bill  states  circumstances  of  fraud,  and  that 
complainant  did  not  become  apprised  of  them  till  after  the 
period  limited  by  the  statute  had  expired,  a  plea  of  the  statute 
of  limitations  will  not  prevail.  DanieWs  Chan.  PI.  &  Pr.  669 ; 
OmiUL  V.  Gould,  3  Story's  C.  C.  516. 

The  principle  is  admitted,  both  at  law  and  in  equity,  that 
when  the  statute  of  limitations  is  pleaded  to  an  action  founded  on 
fraud,  a  replication  which  avers  ignorance  of  the  fraud  until 
within  six  years,  is  sufficient,  and  the  ignorance  so  averred  is 
traversable.  Homer  v.  Fish,  1  Pick.  438 ;  First  Mass.  Turn- 
pike Co.  V.  Fields,  3  Mass.  201. 

II.  It  has  been  expressly  laid  down  that  no  partner  who  owes 
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(a)  That  Iszard,  under  the  grant  from  StuII,  had  no  right  to 
use  the  water  flowing  through  his  flume  for  any  purpose  other 
than  to  drive  the  fan  of  a  cupola  iron  furnace. 

(6)  That  Iszaixi  used  more  water  than  he  had  the  right  to  use. 

These  contentions  will  be  considered  in  their  order : 

First  The  contention  that  Iszard  was  confined  to  any  particu- 
lar use  of  the  water,  save  those  uses  which  he  covenanted  against, 
is  res  adjudicata  against  the  appellant.  LvJUrdPs  Case^  4  ^^ 
86 ;  Cromwell  v.  SeldeUj  3  Oomst,  253 ;  Pratt  v.  Lampson,  2 
Allen  275  ;  Bigelow  v.  Battel,  15  Mass.  313  ;  Loverin  v.  Walker, 
44  ^'  H,  4^9  ;  in  this  state,  by  the  decision  of  this  court,  March 
term,  1881,  in  Johnston  v.  Hyde,  6  Stem.  Eq.  632. 

Second,  The  contention  of  the  appellant  that  on  September 
5th,  1872,  Iszard  was  using  more  water  through  his  trunk  or 
flume  than  he  had  a  right  to  use,  is  untenable : 

(a)  Because  the  grant  as  originally  made,  when  read  as  a 
whole,  was  of  an  undeterpained  quantity  of  water. 

A  certain  number  of  square  inches  is  mentioned,  which,  upon 
the  contingency  of  the  necessity  of  Iszard's  business,  was  to  be 
indefinitely  increased. 

The  instrument  granting  the  easement,  by  its  terms,  therefore, 
left  something  to  be  done  by  the  parties  thereto  to  fix  or  measure 
the  quantity  of  water  to  which  Iszard  was  entitled. 

A  standard  of  measurement  was  actually  adopted  by  Stull  and 
Iszard. 

The  quantity  of  water  Iszard  was  and  is  entitled  to  use  is 
measured  by  the  trunk,  flume,  forebay  and  wheel  constructed 
by  Iszard,  in  Stull's  presence,  under  his  eye,  and  with  his  assent, 
and  is  the  quantity  actually  used  by  Iszard  for  twenty -three 
years,  until  fhe  flow  thereof  was  cut  off*  by  the  appellant,  Sep- 
tember 5th,  1872.  1  Greenl.  Evid.  §  301,  note  2;  1  M^aM. 
R.  P.  673,  682;  Johnson  v.  Jaqai,  12  C.  E.  Gr.  626, 
629  ;  Kennedy  v.  Soovel,  12  Oonn.  317 ;  Salem  Falls  Manuf.  Co. 
V.  Portsmouth  Co.,  46  N.  H.  249. 

(6)  Because,  if  Iszard  had  not  the  right  under  his  grant  from 
Stull,  to  use  the  quantity  of  water,  as  measured  by  the  standard 
agreed  upon  between  them.,  then  his  possession  and  use  thereof 
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was  adverse  from  the  moment  it  began ;  it  was  open,  notorious, 
continuous,  exclusive,  and,  September  5th,  1872,  had  continued 
for  more  than  twenty  years. 

It  had,  therefore,  at  that  time,  ripened  into  an  easement,  which 
the  statute  barred  the  appellant  from  disturbing  by  re-entry  or 
otherwise.  Society  &c.  v.  Hohman,  1  Hal,  Ch.  122 ;  Society 
4kc.  V.  Low,  2  a  E.  Gt.  19,  28. 

Cases  as  to  adverse  user.     1  Stew.  Dig.  3If3. 

III.  Even  if  appellant's  contentions  were  in  all  things  sound, 
their  action  cannot  be  justified  here,  and  we  are  entitled  to  a 
restoration  of  the  %Udvi»  quo.  ' 

IV.  The  relief  prayed  for  in  the  bill  and  granted  by  the 
decree  appealed  from,  is  the  only  remedy  adequate  to  the  proper 
relief  of  the  complainant  below. 

V.  The  following  authorities  are  referred  to,  bearing  upon  the 
general  doctrine  of  specific  performance  or  relief  analogous  to 
that  prayed  in  the  bill  of  complaint.  1  &7oi*y'«  Eq.  Jur.  §§  7, 15, 
716,  p.  679;  Gariss  v.  Gaiisa,  1  C.  E.  Gr.  82 ;  Locander  v.  Louna- 
berry,  9  C.  E.  Gr.  ^17 ;  Hopper  v.  Hopper,  1  C.  E.  Gr.  147. 

The  following  authorities  hold  that  courts  of  equity  ought 
not  to  decline  the  jurisdiction  of  specific  performance  or  analo- 
gous relief,  whenever  the  remedy  at  law  is  doubtful  in  its  nature, 
extent,  operation  or  adequacy.  Story's  Eq.  Jur.  vol.  I.  §  728  pp. 
692, 693  ;  Id,  §  751 ;  Storer  v.  Gt.  Western  R.  R,  2Y.&  CoU.  N. 
R.  48,53 ;  KUmomey  v.  Thackeray,  2  Bro.  C.  C.  65 ;  Cheale 
v.  Kerward,  2  De  G.  &  J.  27 ;  Stuyvesant  v.  Mayor  <fec.  11 
Paige  414 ;  Shimer  v.  Morris  Canal  &  B.  Co.,  12  C.  E.  Gr, 
364. ;  JVcw'  Barbadoes  Toll  Bridge  Co.  v.  Vredand,  3  Gr.  Ch. 
157, 160. 

Per  Curiam. 

This  decree  unanimously  afiirmed,  for  the  reasons  given  by 
the  chancellor  in  Iszard  v.  Mays  Landing  Water  Power  Co., 
4,  Stew.  Eq.  511. 
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Maby  Ann  McKeown,  appellant, 

V. 

John  James  McKeown  et  al.,  respondents. 


Jfr.  J.  H,  LippincoUy  for  appellant. 

It  is  contended  that  a  resulting  trust  under  the  facts  will  pre- 
vail in  favor  of  the  appellant,  either — 

1.  To  the  undivided  one-half  part  of  this  property,  or 

2.  To  the  whole  of  it.  Co.  LiU.  249 y  290  %  8;  Perry  on 
Trusts  %ol;2  Washb.  R.  P.  17 4  ;  HaU  v.  Yomtg,  37  N.  H.  134. 

When  an  agent  fraudulently  purchases  land  for  himself  with 
the  money  of  his  principal,  he  will  be  held  as  trustee  therefor. 
Wills  V.  Robensm,  13  Col.  133 ;  Petry  on  Tiiists  §§  124-165. 

Mr.  James  Chapman^  for  respondents. 

I.  If  this  property  was  purchased  with  the  complainant's 
money,  and  for  her,  John  James  was  her  trustee ;  but 

"The  law  never  implies;  the  court  never  presumes  a  trust 
except  in  oases  of  absolute  necessity."  Baldwin  v.  Camjpbdly  4 
Hal.  Ch.  KOI. 

II.  If  a  trust,  it  must  be  either  a  direct  or  implied  trust. 

(a)  It  cannot  be  a  direct  trust,  for  the  statute  of  frauds  ex- 
pressly says  that  all  declarations  or  creations  of  trust  shall  be  in 
writing.     Statute  of  Frauds  §  13. 

(6)  It  cannot  be  an  implied  trust ;  for  "  when  a  trust  is  sought 
to  be  raised  as  a  resulting  trust  from  the  payment  of  the  pur- 
chase-money, there  must  be  very  clear  proof  of  the  payment  of 
the  purchase- money  by  the  person  in  whose  favor  a  trust  by  im- 
plication is  sought  to  be  raised." 

"  A  resulting  trust  will  not  be  held  to  arise  upon  payments 
made  by  one  asserting  his  claim  in  common  with  the  grantee  in 
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the  deed,  when  the  eousideration  is  set  forth  in  the  deed  as 
moving  solely  from  the  latter,  unless  satisfactory  evidence  is 
oflPered  exhibiting  the  portion  which  was  really  the  property  of 
each,  and  establishing  the  fact  that  the  payment  was  made  for 
some  specific  grant  or  distinct  interest  in  the  estate."  OuUer  v. 
Tuttle,  4.  a  E.  Or.  549 ;  Shroaer  v.  Isaacs,  1  Steiv.  Eq.  S20. 

III.  Delay  in  asserting  the  claim  is  an  important  considera- 
tion in  determining  whether  there  is  a  trust  or  not.  Midmer  v. 
MidTner,  11  C.  E.  Gr.  299, 12  C.  E.  Or.  648  ;  Barnes  v.  Taylot^ 
12  a  E.  Gr.  266. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  by 
the  Chancellor  in  McKeown  v.  McKeown,  6  Stew.  Eq.  384' 


Henry  Luers  et  al.,  administrators  &c.,  appellants, 

V. 

Peter  Brunjes  et  al.,  respondents. 


Mr,  John  Linn,  for  appellants. 

The  cases  of  Besson  v.  Eveland,  11  CI  E.  Gr.  4^8,  and  Post 
v.  Stiger,  2  Stew.  Eq.  654,  and  Clarke  v.  Rosencranz,  4-  Stew.  Eq. 
666,  all  admit  that  if  a  wife  be  a  bona  fide  creditor  of  her  hus- 
band he  may  secure  her  in  the  same  manner  that  he  may  secure 
any  other  bona  fide  creditor. 

A  husband  indebted  to  his  wife  may  prefer  her  as  his  creditor. 
Monroe  v.  May,  9  Kan.  ^75  ;  Drury  v.  Briscoe,  42  Md.  166  ; 
Rowland  v.  Plummer,  60  Ala.  193 ;  Woodvooith  v.  Sweet,  44 
Barb.  268,  61  N.  Y.  8;  McCartney  v.  Welch,  44  Barb.  271, 
61  N.  Y.  626;  WaUingford  v.  Allen,  10  Petejs  694;  Babcock 
V.  EcUer,  24  N.   Y.  623;  Schaffner  v.  Renter,  37  Barb.  44; 
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Jaycox  V.  CaldweU,  51  N.  F.  395 ;  Savage  v.  O^NeiU,  44  ^'  ^^- 
298;  2  Stanfs  Eq.  Jur.  §  1S7S. 

Messrs.  Collins  4S:  Corbviy  for  respondents. 

At  common  law,  it  was  the  rule  that  if  a  married  woman  au- 
thorized monej  settled  to  her  separate  use  paid  to  her  husband, 
or  permitted  him  to  receive  her  income,  she  could  never  recall  it 
Caton  V.  Rideoulj  1  Macn.  4r  G,  601 ;  Damaby  v.  Darnabyj  H 
Busk  34s. 

Although  the  married  women  acts  have  introduced  a  new  ele- 
ment into  this  class  of  cases,  still  the  fact  of  the  close  relationship 
has  always  been  reckoned  of  importance  in  determining  whether 
the  payment  of  money  between  husband  and  wife  is  to  be 
regarded  as  a  loan  or  a  gift.  Steadman  v.  Wilbur,  7  R,  L  4^6 ; 
Faulk  V.  Cooke,  39  Conn.  571;  Edelm  v.  Edden,  11  Md.  420; 
Kuhn  V.  Staiisfeld,  28  Md.  210;  Humes  v.  Scruggs,  4-  Otto  92; 
Annin  v.  Annin,  9  C,  E.  Gr,  189 ;  Besson  v.  Eveland,  11  C. 
E.  Gr,  4'^^  f   Clarke  v.  Rosencranz,  4  Stew,  Eq,  665, 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  by 
Vice-Chanceilor  Van  Fleet  in  Luers  v.  Brunjes,  7  Stew,  Eq.  19, 


Ferdinand  Heintze  et  al.,  appellants, 

r. 
Ransom  Bentley,  respondent 

1.  If  a  mortj^rage,  given  to  secure  a  debt  actually  due,  be  drawn  for  a  larger 
sum,  with  intent,  on  the  part  of  both  mortgagor  and  mortgagee,  to  delay, 
hinder  or  uefraud  the  creditors  of  the  mortgagor  thereby,  it  will  be  adjudged 
Toid  at  the  instance  of  thoae  creditors,  and  will  not  be  allowed  to  stand 
against  them,  eren  as  security  for  the  real  debt. 

2.  A  mortgage,  drawn  for  $7,000,  was  accepted  by  the  mortgagee  as  secarity 
for  a  real  debt  of  $1,300,  without  any  purpose  on  his  part  to  delay,  hinder  or 
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defraud  the  creditors  of  the  mortgagor.  Afterwards  the  mortgaged  premises 
were  sold  by  the  sheriff  under  an  execution  upon  a  judgment  prior  to  the 
mortgage,  and  parties  holding  judgments  subsequent  to  the  mortgage  refrained 
from  bidding  at  the  sale,  under  the  belief  that  the  mortgage  debt  was  |7,000, 
and  so  would  absorb  all  the  surplus  proceeds  of  a  fair  price,  and  the  mort- 
gagee became  the  purchaser.  It  also  appeared  that  if  these  parties  had 
known  the  truth,  they  would  have  bid  such  a  price  as  would  have  realized 
something  on  their  judgments. — Hdd^  that  at  their  instance  the  sale  must  be 
set  aside,  even  though  the  mortgagee  had,  in  the  meantime,  conveyed  the 
premises  to  (he  wife  of  the  mortgagor,  receiving  her  bond  and  mortgage  for 
the  purchase-money. 

3.  If  a  first  mortgagee  have  knowledge  of  the  existence  of  a  second  encum- 
brance on  the  estate,  he  will  not  be  entitled  to  priority  for  subsequent  ad- 
vances, provided  it  was  optional  with  him  whether  to  make  such  advances  or 
not 

4.  In  the  absence  of  any  agreement  to  the  contrary,  a  tenant  for  years 
makes  repairs  at  his  own  expense. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  BenUey  v.  Heintze,  6  Stew,  Eq.  4-06. 

Mr.  E,  D,  DecLCon,  for  appellant  Heintze. 

I.  No  fraud  is  established  by  the  proofs. 

II.  Heintze  acquired  the  legal  title  to  the  premises  by  lawful 
purchase,  with  his  own  money,  at  a  fair  sale,  to  which  he  was 
not  a  party,  and  at  which  he  was  an  indiflerent  bidder — the  act 
of  purchase  not  being  consequential  to,  or  superinduced  by,  any 
fraud  or  act  tainted  by  fraud.  The  vendor  had  a  right  to  sell, 
and  was  guilty  of  no  fraud  in  selling;  the  buyer  a  right  to  pur- 
chase, and  purchased  with  his  own  money.  From  this  purchase 
Mrs.  Wanner  takes  title,  and  Heintze,  upon  his  own  warranty 
deed,  secures  his  own  $4,000  mortgage.  HahAed  v.  Damaon,  2 
Stock.  294;  ^«w  Keuren  v.  MoLaughUn,  4  C.  E.  Or.  187  ;  Kline 
V.  McOucHn,  9  C.  E.  Gr.  4.11 ;  Ward  v.  Cooke,  2  C.  E.  Or.  93, 
and  cases  died. 

Messrs.  Collins  &  Corbin,  for  Hannah  Wanner. 

I.  Hirsch  and  Childs  were  bona  fide  judgment  creditors;  and 
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a  purchaser  under  execution  on  their  judgment,  whether  with  or 
without  notice  of  frauds  by  Wanner,  obtains  the  same  titte  that 
Hirsch  and  Childs  would  have  obtained  if  thev  had  bought. 

II.  There  was  no  fraud  in  the  sale. 

III.  Heintze  knew  of  no  fraudulent  design  in  making  the 
mortgage  for  |7,000.  Spindler  v.  Atkinson,  3  Md,  409 ;  Gil- 
bert V.  Carter,  10  Ind.  16. 

IV.  There  was  no  fraud  on  the  part  of  Heintze. 

V.  Hannah  Wanner  was  a  purchaser  for  value  without  notice 
of  fraud. 

VI.  Complainant  and  Cushing  have  no  claim  for  relief,  be- 
cause of  their  negligence. 

Mr.  Charles  H,  Hartshome,  for  respondent. 

I.  The  $7,000  mortgage,  dated  August  18th,  1876,  Avas  made 
to  hinder  creditors,  and  Heintze  connived  at  the  fraud. 

The  circumstances  are  proof  of  fraud  sufficient  to  nullify  the 
mortgage.  Bump  on  Fraud.  Con.  {2d  ed.)  83 ;  BuUs  v.  Pea- 
cock, 23  Wis.  369. 

That  a  false  and  exaggerated  statement  of  the  consideration 
prima  facie  shows  fraud.  Thompson  v.  Drake,  3  B.  Mon.  565  ; 
Marriott  v.  Givens,  8  Ala.  69^;  Bump  on  Fraud.  Con.  4£; 
Randall  v.  Vroim,  3  Stew.  Eq.  353. 

II.  Heintze  purchased  at  the  sheriff's  sale  in  pursuance  of  a 
secret  agreement  between  Heintze  and  Wanner  for  the  purpose  of 
securing  the  property  to  Wanner,  and  protecting  it  from  his 
creditors. 

III.  The  purchase  by  Heintze  being  made  by  arrangement 
with  Wanner,  for  the  latter's  benefit,  and  to  hinder  creditors,  it 
is,  under  the  statute  of  frauds,  void,  and  no  title  passed  at  law. 
Dobson  V.  Irwin,  1  Dev.  &  Bat.  569  ;  Morris  v.  Allan,  10  Ired. 
£03;  Abney  v.  Kingsland,  10  Ala.  355 ;  Stoval  v.  The  Farmers 
Bank,  8  Sm.  &  Marsh.  305  ;  Ewing  v.  Gray,  12  Ind.  64^;  Orary 
V.  Sprague,  12  Wend.  4^1 ;  Bump  on  Fraud.  Con.  256,  268. 
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IV.  The  17,000  mortgage  and  the  sheriff's  sale  to  Heintze 
having  been  fraudulent  in  fact  as  against  creditors,  the  court 
will  not  permit  either  to  stand  for  any  part  of  their  considera- 
tion. All  Heiiitze's  claims  growing  out  of  them  must  be  post- 
poned to  the  judgments.  Demarest  v.  Terhune,  3  C.  E,  Gr.  539  ; 
Holland  v.  Cruft,  W  Pick,  331 ;  WlUiamaon  v.  Ooodwiriy  9  OraM. 
503;  R,  R  Co.  v.  SouUer,  13  Wall,  517 ;  Sands  v.  Codwiae,  4 
Johns,  536. 

The  same  principle  is  recognized  in  the  cases  of  MUler  v. 
Sauerbier,  3  Stew.  Eq.  71;  Schmidt  v.  Opie,  6  Id.  138;  Smith 
V.  VreeUindy  1  C.  E.  Gr.  198.  See,  also,  Ndigh  v.  Michenar,  S 
Stock.  539. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

The  bill  is  filed  to  set  aside  a  mortgage  for  $7,000  given  by 
John  J.  Wanner  and  wife  to  Ferdinand  Heintze,  dated  August 
18th,  1876,  and  recorded  August  21st,  1876,  and  also  a  convey- 
ance of  the  mortgaged  premises  made  by  the  sheriff  of  Hudson 
oounty  to  Heintze  on  January  18th,  1877,  under  an  execution 
issued  July  8th,  1876,  on  a  Judgment  of  the  supreme  court 
against  Wanner  at  the  suit  of  Hirsche  et  al.  The  complainant 
is  a  judgment  creditor  of  Wanner,  and  obtained  a  lien  upon  the 
premises,  by  levy,  September  14th,  1876.  Nicholas  B.  Gushing, 
a  defendant,  is  another  judgment  creditor,  whose  levy  was  made 
September  12th,  1876. 

The  complainant  claims  that  the  mortgage  and  conveyance 
were  contrived  by  Wanner  and  Heintze  for  the  purpose  of  de- 
frauding Wanner's  creditora. 

The  evidence  shows  that  at  the  time  the  mortgage  was  given, 
Wanner  owed  Heintze  only  about  $1,300,  and  the  circumstances 
led  the  chancellor  to  the  conviction  that  it  was  made  for  the  sum 
of  $7,000,  with  the  fraudulent  design  charged.  Nevertheless,  the 
chancellor  decreed  that  it  should  stand  as  a  valid  security  for  the 
sum  actually  due.  If  the  same  conclusion  upon  the  proofs  had 
been  reached  in  this  court,  we  would  not  have  been  able  to  sup- 
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port  this  judgment.  It  is  well  settled  that  a  deed  fraudulent  in 
fact  against  creditors  is  absolutely  void  as  to  them,  and  cannot 
be  permitted  to  withstand  them  for  any  purpose.  This  princi- 
ple is  embodied  in  the  very  language  of  the  statute  for  the  pre- 
vention of  frauds  and  perjuries ;  and  as  early  as  Twyn£s  Casey 
3  Rep.  80,  about  thirty  years  after  the  statute  was  passed,  it  was 
adjudged  that  under  that  law  there  must  be  not  only  a  good  con- 
sideration, but  also  bona  Jides,  to  support  a  conveyance  against 
creditors.  So  it  has  been  held  ever  since.  Demarest  v.  Terhune, 
3  a  E,  Gr.  5S2,  5J!fi ;  R.  R.  Co,  v.  SouUer,  13  Wall.  517. 

But  we  have  been  unable  to  arrive  at  a  similar  belief  upon 
the  factB.  It  appears  that,  before  the  giving  of  this  mortgage, 
Wanner  was  not  only  indebted  to  Heintze  as  before  stated,  but 
was  also  requesting  further  advances.  Heintze,  however,  know- 
ing that  Wanner  had  met  with  some  pecuniary  losses,  refused  to 
make  any  more  loans  until  he  was  secured,  and  thereupon  Wan- 
ner directed  this  mortgage  to  be  drawn,  and  delivered  it  to 
Heintze.  The  latter,  we  believe,  accepted  it  without  regard  to  any 
other  consideration  than  that  it  secured  him  for  what  was  already 
due,  and  what  he  might  thereafter  choose  to  loan.  Such  inad- 
vertence on  the  part  of  a  man  like  Heintze,  a  saloon-keeper,  is 
not  improbable,  and,  while  some  suspicion  hangs  around  the 
transaction,  there  is  not  furnished  that  clear  proof  of  participa- 
tion by  him  in  a  fraudulent  intent  which  would  require  us  to 
strip  him  of  security  for  his  honest  debt.  We,  therefore,  ap- 
prove of  the  decree  of  the  chancellor,  that  Heintze  is  entitled  to 
a  lien  prior  to  that  of  tl^e  complainant  for  the  sum  owing  when 
the  mortgage  was  made. 

But  this  priority  cannot  be  extended,  as  Heintze  claims  it 
should  be,  to  the  advances  subsequently  made,  for  the  reason 
that  he  had  not  bound  himself  to  make  further  advances,  and, 
before  he  actually  made  any,  he  had  notice,  by  certain  proceed- 
ings, to  collect  the  surplus  on  the  Hirsche  sale,  of  both  the 
Gushing  and  the  Bentley  judgments.  The  rule  in  such  cases  is, 
that  if  a  first  mortgagee  have  knowledge  of  the  existence  of  a 
second  encumbrance  upon  the  estate,  he  cannot  make  further 
loans  upon  his  mortgage  to  the  disadvantage  of  the  second  encum- 
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brance,  when  it  is  entirely  optional  with  him  whether  to  make 
further  advances  or  not.  HopHnson  v.  Bolt,  9  H.  L,  Cas.  514- ; 
Ward  V.  Cooke,  2  C.  E.  Gr.  93. 

We  come  next  to  the  sheriff's  sale.  This,  also,  we  think,  was 
free  from  actual  fraud.  The  execution  under  which  it  was  made 
was  confessedly  untainted,  and  was  a  first  lien,  except  taxes,  upon 
the  premises.  Wanner  had  obtained  all  the  adjournments  possi- 
ble, ill  the  hope  of  averting  a  sale,  or  saving  his  property  from 
what  he  feared  would  be  a  sacrifice,  but  was  still  helpless. 
Heintze  not  only  held  the  mortgage,  but  was  tenant  of  the  prem- 
ises under  Wanner,  and  had  a  lucrative  business  established  in 
them.  He  had  not  heard  of  the  contemplated  sale  until  a  week 
before  it  took  place,  when  the  sheriff  informed  him  of  it.  On 
the  day  of  sale,  he  attended  for  the  purpose  of  buying  the  prop- 
erty solely  in  his  own  interest,  but  just  before  the  sale  began  he 
was  induced  by  Wanner  and  his  counsel  to  agree  that  if  he 
became  the  purchaser,  Wanner's  wife  might  redeem  the  property 
on  paying  wiiat  was  due  him.  Such  a  transaction  was  not  fraud- 
ulent against  creditors.  At  most,  it  transmuted  the  sale  into  a 
mortgage,  and  the  right  of  redemption  which  Wanner  secured, 
nominally  to  his  wife,  substantially  to  himself,  his  creditors 
might,  on  equitable  terms,  appropriate  to  themselves.  To  this 
the  complainant  is  entitled,  under  the  chancellor's  decree. 

There  is  also  another  element  in  this  affair  which  renders  it 
inequitable  to  regard  the  sale  as  conclusive  against  the  com- 
plainant. The  property  was  worth  from  $6,000  to  $7,000,  sub- 
ject to  indefinite  deduction,  because  of  a  defect  in  the  title, 
which  has  since  been  cured  by  decree  in  chancery.  The  actual 
encumbrances  prior  to  that  of  tlie  complainant  were : 

Taxes 5619  49 

Hirsche  judgment 316  29 

Heintze  mortgage 1,252  31 

Gushing  judgment 448  51 

Total f2,636  60 

It  satisfactorily  appears  that  the  attorney  of  the  complainant 
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would  have  bid  for  the  proj)erty  much  more  than  this  amount, 
so  as  to  secure  a  considerable  sum  to  be  applied  on  his  judgment, 
had  he  known  that  ihe  encumbrances  were  so  small ;  but  believ- 
ing that  the  Heintze  mortgage  was,  as  it  appeared,  for  $7,000, 
he  refrained  from  bidding,  because  he  thought  no  reasonable 
price  could  produce  anything  toward  the  payment  of  his  debt. 
Thus  was  the  complainant  deceived,  to  his  injury.  If  Heintze 
were  entirely  free  from  blame  with  reference  to  the  apparent 
amount  of  this  mortgage,  it  might  not  be  just  for  the  court  to 
interfere  with  his  purchase,  because  of  the  complainant's  mis- 
take. Had  his  mortgage  originally  secured  $7,000,  and  been 
reduced  by  payments  to  $1,300,  or  even  had  it  been  given  upon 
an  agreement  to  make  advances  which  would  reach  or  approxi- 
mate $7,000,  the  record  would  not  have  misrepresented  the  true 
intentions  of  the  parties,  and  the  complainant  mighi  have  fairly 
been  required  to  ascertain  by  inquiry  the  real  facts  oo-existent 
with  these  intentions.  But  the  proof  shows  that  Heintze  never 
designed  to  make  any  loans  which  would  at  all  justify  the  giving 
of  a  mortgage  for  so  large  a  sum,  and  while  we  acquit  him  of  an 
actual  purpose  to  hinder  Wanner's  creditors,  it  is  manifest  that 
his  conduct,  in  taking  this  mortgage  and  putting  it  upon  record 
without  any  intimation  of  the  truth  concerning  it,  was  likely  to 
mislead  those  cre<litors,  and  was  not  characterized  by  a  due  re- 
gard for  their  interests.  The  complainant  had  a  right  to  assume 
that  the  mortgage  was  properly  given,  and  neither  Wanner  nor 
Heintze  can  complain  that  he  did  not  make  inquiries  which 
might  have  led  to  a  disclosure  of  their  own  culpability.  He 
did  80  assume,  and,  in  consequence,  has  lost  the  advantages 
which  he  might  have  gathered  from  a  perfectly  fair  sale  of  these 
premises,  and  Wanner  and  Heintze  are  claiming  the  benefits  of 
an  unfair  sale,  induced  by  their  own  wrong.  This  is  contrary 
to  equity,  and  the  sale  should  be  set  aside. 

It  is  urged y  on  behalf  of  Heintze,  that  he  was  not  the  buyer 
at  the  sheriff's  sale ;  that  the  property  was  struck  off  to  Hirsche, 
and  that  Heintze  took  by  assignment  from  him,  and  that,  since 
he  was  not  at  all  to  blame,  his  title  was  unimpeachable,  and  that 
title  was  transmitted  to  Heintze.     But  it  is  quite  clear^  from  all 
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the  circa  mstanoes,  that  Heintze  would  not  have  allowed  the 
property  to  be  sold  to  Hirsche  at  the  price  bid,  unless  there  had 
been  an  understanding  that  Hirsche  should  buy  it  for  Heintsse. 
The  bid  must,  therefore,  be  regarded  as  Heintze's,  and  subject  to 
all  the  equities  existing  against  him. 

Subsequently,  in  pursuance  of  the  agreement  for  redemption 
before  spoken  of,  Heintze  conveyed  to  Mrs.  Wanner,  and  received 
from  her  a  bond  and  mortgage  for  $4,000,  which  represented 
what  Wanner  then  owed  Heintze.  This  transfer  cannot  stand 
as  any  hindrance  to  the  relief  which  the  complainant  seeks. 
Mrs.  Wanner  has  not  parted  with  anything  of  value  which  the 
decree  of  the  court  will  not  wholly  restore  to  her.  When  her 
deed  falls,  the  bond  and  mortgage  given  therefor  will  go  with  it. 

It  appears  that  since  the  sheriff's  sale,  Heintze  has  remained 
in  possession  of  the  premises,  occupying  the  same  relation  as 
before  the  sale,  regarding  himself,  not  as  owner  or  mortgagee  in 
possession,  but  as  tenant  of  Wanner,  and  paying  him  rent  under 
the  pre-existing  lease.  During  this  period,  he  has  paid  taxes, 
and  made  some  necessary  repairs,  and  for  the  expenditures  so  in- 
curred, he  claims  allowance,  in  case  his  title  be  disturbed.  The 
chancellor  has  allowed  his  claim  for  taxes,  and  justly,  since,  as 
tenant,  he  was  under  no  primary  obligation  to  pay  them,  but 
appears  to  have  discharged  them  upon  an  understanding  with 
Wanner,  the  owner,  and  for  his  accommodation.  They  con^i- 
tuted  the  first  lien  upon  the  premises,  and  Heintze  is  equitably 
entitled  to  a  similar  lien  for  his  re-inibursement.  But  as  to  the 
repairs,  the  matter  stands  upon  a  different  footing.  It  does  not 
appear  tlint,  in  the  lease  under  which  Heintze  paid  rent,  there 
was  any  covenant  binding  the  landlord '  to  make  repairs.  And 
it  is  well  settled  that  no  such  obligation  is  implied  by  law* 
LeavUt  v.  Fletcher,  10  Allen  119,  And  that  in  the  absence  of  a 
special  agreement  to  the  contrary,  the  tenant  makes  repairs  at  his 
own  expense.  4.  Kent  ^110 ;  Mumford  v.  Brown,  6  Gowen 
47S.  And  that  if  he  permit  the  demised  premises  to  go  to 
waste  for  want  of  necessary  repair,  he  becomes  answerable  in 
damages  to  the  landlord.  Moore  ads.  Townshend,  ^  Fr.  ^84,, 
Heintze  having  chosen  throughout  to  consider  himself  in  pos- 
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sesii^ion  as  tenant  merely,  must  be  content  to  bear  the  hardens  of 
tenants,  and,  as  tlie  evidence  discloses  no  agreement  to  relieve 
him  from  the  operation  of  the  rules  just  mentioned,  he  has  es- 
tablished no  right  to  repayment  of  the  moneys  expended  in  this 
behalf. 

The  decree  below  should  be  affirmed. 

Both  parties  having  appealed,  no  costs  in  this  court  will  be 
awarded  to  either. 

Decree  unanimously  affirmed. 


Eliza  R.  Hayixk:k,  appellant 

V. 

Eden  Haydock's  exrs.,  respondents. 

1.  When  a  pereon  whose  mind  is  enfeebled  by  disease  or  old  age,  is  so 
placed  as  to  be  Kubjected  to  the  influence  of  another  person,  and  makes  a 
voluntary  disposition  of  property  by  gift  in  favor  of  such  person,  the  oouil 
requires  proof  of  the  fact  tbat  the  donor  understood  the  nature  of  the  act,  and 
that  the  act  was  not  done  through  the  influence  of  the  donee. 

2.  Where  it  is  obvious  that  a  gift  made  by  such  person  is  intended  to  operate 
as  a  will,  it  presents  an  additional  reason  for  imposing  upon  the  donee  the 
burden  of  showing  convincingly  the  validity  of  the  act 


On  appeal  from  a  decree  advised  by  Vice-Chanoellor  Van 
Fleet,  whose  opinion  is  reported  in  Haydock  v.  Haydock^  6  Slew. 

Mr,  J,  R,  English  and  Mr,  B,  A,  Vail,  for  the  appellant 

A  gift  inter  vivos  is  good  in  equity,  unless  prejudicial  to 
creditors,  or  the  donor  was  under  legal  incapacity  or  circumvented 
by  fraud.  3  Wait^s  Actions  and  Defences  4^3  ;  BeUs  v.  Frands^ 
1  Vr,  155, 

There  is  no  claim  of  prejudice  to  creditors.     In  the  absence 
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of  such,  the  gift  is  not  only  prima  fade  good,  hut  is  favored  in 
equity.  It  was  by  a  husband  to  his  wife.  Mews  v.  Mews,  IS 
Beav.  529 ;  Deining  v.  WUliamAy  26  Conn,  226 ;  Jennings  v. 
Davis,  SI  Conn.  138;  8hvMew(yrih  v.  Winter,  55  N.  Y.  62^; 
Draper  v.  Jackson,  16  Mass.  1^80 ;  DUts  v.  Stevenson,  2  C,  E. 
Or.  US. 

Black  V.  Black,  3  Stew.  Eq.  215-219,  holds  a  gift  from  a  wife  to 
husband  good.  The  same  reasons  will  make  good  one  from  the 
husband  to  the  wife. 

The  legal  requisites  of  transfer  by  wife  to  husband  were  ob- 
served.    DUis  V.  Slevens(m,  2  C.  E,  Gr.  U3. 

It  is  claimed  by  appellees  that  the  evidence  shows  loss  of 
memory.      Our  courts    have   decided   this   to   be   insufficient. 

w 

StackhoiLse  v.  Horton,  2  McCart.  202 ;  In  re  Vanderveer^s  Will, 

5  a  E.  Or.  661. 

They  add  old  age.  The  decisions  are  that  proof  of  both  is 
not  sufficient.  Turner  v.  Cheesema/n,  2  McCart.  2^3 ;  White- 
nock  V.  Sb'yker,  1  Or.  Ch.  8. 

They  further  urge  that  he  was  prejudiced  against  his  daughter. 
This  would  be  no  cause  for  setting  aside  his  will,  even  if  the 
prejudice  amounted  to  monomania.  Trumbull  v.  Gibbons,  2 
Zab.  117  ;  Stackhouse  v.  Horton,  supra. 

Further,  that  the  gift  was  unjust.  This  is  insufficient  to  set 
aside  a  will.  Boylan  ads.  Meeker,  4,  Dutch.  274-;  Wintermute's 
Will,  1  Stew.  Eq.  437. 

The  existence  of  undue  influence  is  never  presumed,  but  must 
be  a  conclusion.  In  re  Humphrexfs  Will,  11  C.  E.  Or.  513-521 ; 
Moore  v.  Blauvelt,  2  McCaH.  367. 

If  the  transfer  was  made  in  lieu  of  provision  by  will,  and  ia 
looked  upon  as  having  no  more  weight  than  a  will,  fraud  should 
not  be  presumed  because  possible  or  even  probable.  In  re  Van- 
derveer's  Will,  5  C.  E.  Gi\  4^3. 

Undue  influence  is  never  presumed.  Baldwin  v.  Parker,  99 
Mass.  79  ;  Small  v.  Srwdl,  4  Oreetd.  224  ;  Boysew.  Cossborough, 

6  H.  L.  Cos.  2;  Tyler  v.  Gardner,  35  N.  Y.  559. 
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Mr.  Garret  Berry  and  Mr.  J.  Henry  SUme^  for  respondents. 

I.  To  constitute  a  valid  gift  inter  vivos,  the  donor,  at  the  time 
of  the  gift,  must  possess  a  mind  of  sufficient  strength — 

{a)  To  understand  the  nature  of  his  property  and  of  his  obli- 
gations to  his  family. 

(6)  To  permit  him  to  interfere  with  any  former  disposition  by 
will  with  judgment  and  discretion. 

(c)  To  act  with  reason  according  to  a  fixed  judgment  and  a 
settled  purpose  of  his  own. 

(d)  To  possess  the  power  if  he  has  the  will  to  do  or  not  do 
any  given  act.  Harrison  v.  RowaUy  3  Wash.  C.  C.  386 ;  Den 
V.  Johnson,  2  South.  4^4-^  Marsh  v.  Tyrrell,  2  Hagg.  122; 
Harewood  v.  Baker,  3  Moo.  P.  C.  282  ;  StuUz  v.  Schaeffle,  18 
Eng.  L.  ajid  Eq.  576 ;  Boyd  v.  Ely,  8  Waits  71 ;  Shropshire 
v.  Reno,  5  J.  J.  Marsh.  91. 

II.  The  influence  of  a  donee  over  the  donor,  especially  where 
there  is  a  confidential  relationship  between  the  parties,  is  undue 
unless  the  gifl  is  voluntary,  unadvised,  unassisted  and  righteous. 
Huguetion  v.  Baseley,  U  Ves.  299  ;  Todd  v.  Orove,33  Md.  188; 
Rhodes  v.  Bate,  L.  R.  {1  Ch.  App.)  256 ;  BiUage  v.  Souther,  9 
Hare,  5Jfi  ;  15  Beav. ;  Gibson  v.  Russell,  2  You.  &  Coll.  115; 
In  re  Greenfield^ s  Est,  H  Pa.  St.  505 ;  Sears  v.  Shafer,  6  N. 
Y.  268;  Pwihe  v.  Ollai,  2  PhiUim.  323;  Sioinbume  on  WOls 
9  ;  Redfield's  Am.  (hs.  Jfi6,  468 ;  2  Beav.  128,  Ul ;  Black- 
ford  V.  Christian,  1  Knapp  73  ;  1  Stoi^/s  Eq.  Jur.  §  250  ;  Garir 
side  V.  Isherwood,  1  Bro.  C.  C.  560. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

This  bill  is  filed  to  set  aside  certain  gifts  made  by  Eden  Hay- 
dock  to  liis  wife.  Eden  Haydock  died  April  25th,  1879.  The 
first  gift  was  made  February  24th,  1879,  of  nine  shares  of  the 
fitock  of  the  United  New  Jersey  Railroad  and  Canal  Companies 
and  seven  bonds  of  the  city  of  Rah  way.  The  second  gift  was 
made  March  10th,  1879,  of  a  promissory  note  for  $5,000.  Mr. 
Haydock  had  made  a  will  eight  yeara  before,  providing  for  his 
wife,  which  will  was,  at  the  time  of  his  death,  unrevoked. 
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The  evidence  in  the  case  has  impressed  me  with  the  convic- 
tion that  at  the  time  when  these  transfers  were  made,  the  mind 
of  the  donor  approached  so  closely  to  the  line  which  defines  the 
limit  of  legal  mental  capacity,  that  upon  the  ground  of  a  want 
of  such  capacity  I  should  incline  to  hold  that  these  gifts  were 
void. 

The  numerous  iostances  of  forgetfulness  proven  by  the  officers 
of  the  bank  of  which  he  was  a  director,  and  by  artisans  and 
business  men  with  whom  he  had  dealt,  displays  a  mind  upon 
which  the  business  occurrences  with  which  he  was  concerned 
left  but  a  feeble  impression. 

It  is,  of  course,  entirely  true  that  the  memory  may  be  quite 
imperfect  and  yet  not  make  a  state  of  mind  which  would 
avoid  a  disposition  of  property  by  gift  or  by  testament.  Tur- 
ner  v.  Che&muin,  2  McCari,  243 ;  StackhouBe  v.  Horton,  2 
McOart.  202  ;  In  re  Vanderveer^s  WUl,  4  C.  E.  Or.  561.  Never- 
theless, a  considerable  degree  of  business  recollection  is  an 
obvious  prerequisite  to  such  a  disposition.  An  apprehension  of 
the  present  status  of  a  roan's  business  affairs  is  absolutely  essen- 
tial as  a  base  for  an  intelligent  shifting  of  their  position.  This 
involves,  of  course,  the  power  to  recall  what  has  already  been 
done.  A  person  who  is  oblivious  of  a  former  disposition  of  his 
property  is  as  unfit  to  make  a  subsequent  disposition  thereof  as 
if  lie  was  under  an  insane  delusion  as  to  its  extent  and  character. 
Now,  by  the  testimony  of  numerous  witnesses^  it  appears  that 
the  mind  of  Mr.  Haydock  was  so  disorganized  that  the  remem- 
brance that  he  had  done  any  of  the  recurring  business  acts 
which  he  had  been  accustomed  to  transact  faded  from  his 
mind  almost  as  soon  as  they  were  done,  and  he  would,  within 
a  short  period  of  time,  offer  to  do  the  same  act  again  and  again. 
In  the  face  of  this  evidence  it  would  be  difficult  to  conclude 
that,  at  the  time  wlien  he  made  these  gifts,  he  had  such  a  recol- 
lection of  the  stcUiLs  of  his  property,  particularly  of  the  disposi- 
tion which  he  had  already  made  by  the  will  of  1871,  as  to  per- 
mit him  to  make  a  legal  divestiture  of  any  of  it  by  gift.  If 
the  case  stood  upon  this  ground  alone,  I  should  incline  to  the 
opinion  that  a  sufficient  degree  of  capacity  did  not  exist. 
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But  if  we  admit  that  the  donor  was  a  person  who 
sufficient  mental  power  to  make  a  gift,  yet  I  think  it  is  upon  the 
recipients  of  those  gifts  to  show  the  fairness  of  the  transaction. 
Here  was  a  man  of  weak  mind  and  feeble  body.  All  the  evi- 
dence in  the  cause  shows  that  the  wife  was  the  one  upon  whom 
he  naturally  leaned.  She  watched  his  movements  and  cared 
for  his  wants,  and  he  submitted  himself  to  her  control.  She 
naturally  and  necessarily  became  the  head  of  the  house.  While 
they  so  lived  together,  and  while  none  but  the  wife  and  her 
brothers  were  about  him,  without  the  advice  of  disinterested 
counselors,  the  old  man  made  these  gifts  of  which  she  was  the 
recipient. 

•  I  take  the  rule  to  be  settled  that  where  a  person  enfeebled  in 
mind  by  disease  or  old  age,  is  so  placed  as  to  be  likely  to  be 
subjected  to  the  influence  of  another,  and  makes  a  voluntary  dis- 
position of  property  in  favor  of  that  person,  the  courts  require 
proof  of  the  fact  that  the  donor  understood  the  nature  of  the  act, 
and  that  it  was  not  done  through  the  influence  of  the  donee. 
Uuguenin  v.  Boadexfj  ^  L,  C.  in  Eq.  {4^  Am.  ed.)  notes,  pp. 
1183-1185,  American  notes  pp.  1192-1194,. 

The  presumption  against  the  validity  of  the  gift  is  not  limited 
to  those  instances  where  the  relation  of  parent  and  child,  guar- 
dian and  ward  or  husband  and  wife,  exists  but  in  every  instance 
where  the  relation  between  donur  and  donee  is  one  in  which 
the  latter  has  acquired  a  dominant  position.  The  parent,  by 
age,  may  come  under  the  sway  of  his  children.  Htghberger  v. 
Stifflerj  21  Md.  338.  And  so,  as  in  the  present  case,  the  hus- 
band may  become  the  dependent  of  the  wife,  and  their  natural 
position  become  reversed. 

The  ecclesiastical  courts  have  declared  a  rule  of  evidence  in 
regard  to  wills  executed  by  persons  of  weak  mental  condition. 
The  presumption  is  that  a  person  who  executes  a  will  knows 
the  nature  of  its  contents.  Proof  of  its  execution,  therefore,  is 
all  that  is  required  of  the  proponent.  But,  if  it  appears  that 
the  testator  was  of  a  weak  mind,  and  a  bequest  is  made  to  a  per- 
son who  stood  in  a  position  which  would  have  enabled  the  bene- 
ficiary to  influenoe  the  act,  the  burden  is  shifted  and  a  more  rigid 


7  Stew.]  NOVEMBER  TERM,  1881.  575 


Haydock  v.  Haydock. 


rule  18  enforced,  and  probate  will  not  be  granted  unless  the  court 
be  satisfied^  by  additioqal  evidence,  that  the  paper  presented  does 
really  express  the  true  will  of  the  testator.     Taylor  on  Ev.  §  160. 

The  presumption  of  undue  influence,  however,  does  not  also 
arise  from  the  same  state  of  facts,  in  the  case  of  a  gift,  because 
the  rule  in  regard  to  what  constitutes  undue  influence  differs 
when  applied  to  wills  and  when  applied  to  gifts.  Boyse  v.  Robb- 
borough,  6  H.  L,  Cos.  1^9 ;  Parfitt  v.  Lawless,  L,  R,  {2  P,  & 
D.)  i62. 

The  influence  which  is  undue  in  cases  of  giits  inter  vivos, 
is  very  different  from  that  which  is  required  to  set  aside  a  will. 
In  testamentary  cases,  undue  influence  is  always  defined  ascoer- 
cion  or  fraud,  but,  inter  vivos,  no  sucli  definition  is  applied.  Where 
parties  hold  positions  in  which  one  is  more  or  less  dependent 
upon  the  other,  courts  of  equity  hold  that  the  weaker  party 
must  be  protected,  and  they  set  aside  his  gifts  if  he  had  not 
proper  advice  independently  of  the  other.  Huguenin  v.  Baseley 
supra,  notes  p,  1271, 

In  the  present  case,  these  gifts,  while  gifts  inter  vivos,  were  un- 
doubtedly intended  by  the  donee  to  operate  as  a  testamentary  dis- 
position of'the  donor^s  property.  It  is  clear  that  the  physical  con- 
dition of  the  donor  was  critical,  and  his  days  brief  in  number. 
The  presence  of  Mr.  Anderson  and  the  talk  with  him  about 
drawing  a  will,  and  also  the  conversation  detailed  by  Bay  right, 
which  he  says  he  had  with  Mr.  Haydock  in  the  garden,  point  to 
the  conclusion  that  it  was  supposed  that  the  life  of  the  donor 
would  be  brief,  and  that  some  disposition  of  his  property,  in 
view  of  his  death,  was  requisite.  For  some  reason,  the  will  was 
never  drawn,  and  it  is  transparent  that  the  gifts  were  executed 
to  fill  the  place  of  a  will. 

Now  it  seems  to  me,  that,  where  it  is  apparent  that  a  gift  is 
made  to  accomplish  the  purpose  of  a  will,  to  operate  as  such  an 
instrument,  without  being  surrounded  by  the  formal  guards 
which  the  statute  has  provided  for  the  execution  of  a  will,  it 
raises  an  additional  reason  why  a  gift  like  this  should  be  scanned 
with  Gircums()ection,  and  why  the  donee  should  clearly  and  con- 
vincingly show  the  validity  of  its  execution. 
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I  entirely  concur  with  the  vice-chancellor  that,  instead  of  thi» 
being  shown,  it  appears  that  the  donor  was  surrounded  with  domi- 
nant influences  which  favored  the  donations,  and  the  presump- 
tion  that  they  actually  fostered  the  act  is  supported  by  all  the  tes- 
timony in  the  case  bearing  upon  their  conduct  toward  the  donor. 

The  decree  should  be  affirmed,  with  costs. 

Magie,  J. 

I  vote  to  affirm  the  decree  below,  but  prefer  to  put  my  vote  solely 
on  tlie  ground  of  the  incapacity  of  Mr.  Haydock  to  make  the  gifts 
in  question  in  this  cause.  I  think  there  is,  in  the  evidence, 
ample  proof  that  deceased  did  not  possess  that  degree  of  mental 
capacity  which,  even  under  the  lenient  rules  on  the  subject, 
adopte<l  in  this  state,  will  justify  us  in  establishing  such  a  dispo- 
sition of  his  property.  In  the  opinion  of  the  vice-chancellor, 
the  case  presents  on  this  point  an  ^^  almost  insoluble  diffi- 
culty." It  certainly  is  not  free  from  difficulty.  But  a  careful 
examination  of  the  evidence  convinces  me  that  there  is  quite 
sufficient  proof  to  justify  the  conclusion  above  stated. 

If  compelled  to  decide  this  case  upon  the  question  of  undue 
influence,  I  should  have  great  difficulty.  The  careful  and  de- 
liberate judgment  of  the  vice-chancellor,  pronounced  after  an 
opportunity  to  see  and  hear  the  witnesses,  has,  and  ought  to 
have,  great  weight.  It  ought  not  to  be  reversed,  unless  clearly 
wrong.  It  is  undoubtedly  proved  that  Mr.  Haydock  was  in  a 
condition  susceptible  to  influence.  There  are  circumstances  jus- 
tifying serious  suspicion  that  some  influence  was  exerted  on 
him.  But  it  seems  to  me  very  questionable  whether  there  is  any- 
thing in  the  evidence  justifying  the  inference  that  the  influence 
was  undue.  I  should,  therefore,  find  difficulty  in  concluding 
that  there  is  sufficient  proof  to  justify  this  court  in  setting  aside 
these  gifts  if  Mr.  Haydock  had  capacity  to  make  them.  But 
the  decree  is  right,  on  the  ground  first  mentioned,  and  I  there- 
fore vote  to  affirm. 

Parker,  J.,  (dissenting). 

The  bill  in  this  cause  was  filed  by  the  executors  of  Eden 
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Haydock,  deceased,  to  declare  void  all^d  gifts,  made  several 
weeks  before  his  death,  to  his  wife,  and  to  compel  the  surrender 
of  the  securities  claimed  to  have  been  given  her,  to  the  execu- 
tors, for  the  benefit  of  the  estate. 

The  estate  is  solvent,  and  the  rights  of  creditors  are  not  in- 
volved iu  the  controversy. 

Proof  of  the  transfer  and  delivery  of  the  securities  to  Mrs. 
Haydock  was  made,  and  it  is  not  denied  that  the  gifts  were  per- 
fect, if  the  donor,  at  the  time,  was  of  sound  mind,  and  not 
controlled  by  undue  influence. 

To  show  mental  incapacity,  or  undue  influence,  the  burthen 
of  proof  was  on  the  complainants.  I  agree  with  the  vice-chan- 
cellor, that  the  proof  is  not  sufficient  to  justify  a  decree  declar- 
ing the  gifts  void,  on  the  ground  of  mental  incapacity.  The 
evidence  does  not  satisfy  me  that  there  was  any  improper  in- 
fluence employed  to  induce  the  gifts%  After  the  death  of  his 
son,  it  was  natural  that  Mr.  Haydock  should  give  something 
more  than  the  will  provided  to  the  motner  of  that  sou.  The 
treatment  of  Mr.  Haydock  by  the  daughter  and  her  husband,  of 
which  he  complained  bitterly,  was  such  as  to  induce  the  gifts. 
Under  the  circumstances,  the  disposition  of  his  property,  by  Mr. 
Haydock,  was  not  unnatural  nor  unreasonable. 

I  am  constrained  to  dissent  from  the  conclusion  reached  by 
the  other  members  of  the  court,  and  therefore  vote  to  reverse  the 
decree. 

For  affirmance — Beasley,  C.  J.,  Dixon,  Knapp,  Magie, 
Reed,  Scudder,  Van  Syckel,  Clement,  Cole,  Green, 
Whitaker — 11. 

For  reversal — Parker — 1. 

Absent — ^Dodd,  Lathrop — 2. 
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Currie  v.  Sisson. 


William  Warwick,  appellant, 


V. 


Eliza  A.  Danser,  respondent. 


Mr,  M.  Beadeyyjun,^  for  appellant. 
Mr,  C.  Robbina,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given 
by  Vioe-Chancellor  Van  Fleet  in  Danser  v.  Warwick,  6  Stew. 
Eq.  ISS. 


Catharine  H.  Currie,  appellant, 


V. 


Elizabeth  R.  Sisson,  respondent 


Mr,  Charles  H.  Hariahome,  for  appellant. 
Mr.  Lansing  Zabrialde,  for  respondent. 

The  bill  was  filed  August  23d,  1879,  by  Elizabeth  B.  Sisson 
against  Catharine  H.  Currie.  It  is  the  ordinary  form  of  a  fore- 
closure bill,  and  sets  out  a  bond  made  January  15th,  1875,  by 
Catharine  H.  Currie  to  Augustus  A.  Hardenburgh,  John  H. 
Browning  and  Lansing  Zabriskie,  executors  of  Charles  G.  Sis- 
son, deceased,  for  J10,000,  payable  January  15th,  1878,  with 
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interest  at  seven  per  cent.,  payable  half  yearly.  It  sets  out  the 
execution  of  a  mortgage  by  the  obligor  to  the  obligees  of  even 
date  with  the  bond,  upon  the  premises  described  in  the  petition 
in  the  cause;  that  the  bond  and  mortgage  were  assigned  by 
deed  of  assignment,  dated  November  18th,  1875,  to  John 
H.  Browning,  and  by  him  assigned  by  deed  of  assignment  De- 
cember 7th,  1878,  to  the  complainant;  that  the  whole  of  the 
principal  was  due.  The  usual  prayers  followed  for  answer 
under  oath^.  for  an  account  of  the  amount  due  upon  the  bond 
and  mortgage,  for  sale  of  the  mortgaged  premises^  for  foreclosure, 
and  for  a  decree  against  Catharine  H.  Currie  for  any  deficiency 
that  there  might  be  of  the  proceeds  of  sale  to  pay  the  mortgage 
debt,  with  costs.  The  defendant  entered  an  appearance  on  the 
14th  of  October,  1879,  but  filed  no  plea,  answer  or  demurrer. 
The  defendant  also  took  an  order  to  stay  execution.  The  final 
decree,  dated  November  21st,  1879,  ascertained  the  amount  due 
upon  the  mortgage  debt  to  be  $10,945;  decreed  that  the  mort- 
gaged premises  be  sold  to  pay  that  amount,  with  interest  from 
the  date  of  the  decree,  and  costs ;  that  the  premises  be  sold,  and  that 
the  equity  of  redemption  be  foreclosed.  The  decree  also  con- 
tained the  following : 

"  And  it  is  further  ordered,  adjudged  and  decreed  that  in  case  the  proceeds 
of  such  sale  shall  be  insufficient  to  satisfy  and  discharge  the  said  mortgage 
debt,  interest  and  costs,  then  the  deficiency  shall  be  paid  by  the  said  defend- 
ant, Catharine  H.  Currie,  as  especially  prayed  in  the  bill  of  complaint,  it  ap- 
pearing to  the  court  that  notice  that  such  relief  was  sought  by  said  bill  has 
been  duly  served  and  given  to  said  defendant  according  to  the  rules  and  prac- 
tice of  this  court,  and  that  a  writ  of  fieri  faciaa  therefor  do  issue  against  her 
for  that  purpose,  when  such  deficiency  shall  have  been  duly  ascertained." 

The  decree  for  deficiency  was  in  the  following  words,  viz. : 

"  And  that  in  case  the  proceeds  of  such  sale  shall  not  be  sufficient  to  sat- 
isfy the  amount  of  principal,  interest  and  costs  so  due  to  your  oratriz,  the  said 
Catharine  H.  Currie  may  be  decreed  to  pay  the  deficiency." 

A  writ  of  fieri  facias  was  issued  upon  the  said  decree  to  the 
sheriff  of  Hudson  county,  and  was  returned  August  5th,  1880, 
with  a  statement  thereto  annexed  by  the  said  sheriff,  showing 
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that  the  said  property  had  been  sold  for  $500,  and  showing  a 
deficiency  of  $11,001  in  the  proceeds  of  said  sale,  to  pay  the 
amount  due  upon  the  said  execution,  including  the  sherifi^'s  fees. 

On  August  23d,  1880,  a  petition  was  filed  by  complainant, 
seeking  to  be  relieved  from  the  decree. 

Thereupon  the  following  order  was  entered,  by  the  advice  of 
Vice-Chancellor  Van  Fleet : 

"The  defendant  having  filed  her  petition  praying  to  be  relieved  from  the 
decree  holding  her  liable  to  pay  the  deficiency  of  the  proceeds  of  sale  of  the 
mortgaged  premises,  to  pay  the  mortgage  debt,  and  the  court  being  of  opin- 
ion that  the  petitioner  is  not  entitled  to  relief  in  the  premises : 

**  It  is  ordered,  on  this  3d  day  of  March,  1881,  that  the  said  petition  be  dis- 
missed." 

The  vice-chancellor  adopted  the  opinion  in  Snyder  v.  jBfatr,  6 
Stew.  Eq.  208,  as  the  opinion  in  this  case. 

Per  Curiam. 

This  order  unanimously  affirmed,  for  the  reasons  given  by 
Vice-Chancellor  Van  Fleet. 


New  Jersey  and  New  England  Tel.  Co.,  appellant, 

V. 

Jersey  City,  respondent. 


Mr.  Flavel  McOee,  for  appellant. 
Mr,  Allan  McDermoil,  for  respondent. 

Per  Curiam. 

This  order  unanimously  affirmed,  for  the  reasons  given  by 
Vice-Chancellor  Van  Fleet,  in  New  Jersey  and  New  England 
Tel.  Co.  V.  Jersey  Gty,  7  Stew.  Eq.  117. 


INDEX. 


A. 

Aooident  and  Mistake. 

1.  A  policy  of  insurance  was  issued  to  and  in  the  name  of  the  com- 

plainant's wife,  on  his  property,  upon  her  application.  Com- 
plainant alleged  that  the  policy  was  taken  out  by  her  in  her 
own  name  instead  of  his,  by  mistake  on  her  part.  Reformation 
after  loss  refused,  on  the  ground  that  there  was  no  proof  of 
mutual  mistake,  nor  of  fraud  on  the  part  of  the  company.  Dim- 
id  V.  Commercial  Fire  Ins.  Co.,  80 

2.  Gross  mistake  is  where  the  quantity  of  land  conveyed  falls  so  far 

short  of  the  quantity  represented  as  clearly  to  warrant  the  con- 
clusion that  the  grantee  would  not  have  contracted  had  he 
known  the  truth.    Melick  v.  Dayton^  246 

3.  A  mechanics'  lien-daim  was  entitled  to  priority  over  a  mortgage 

on  the  premises,  but  owing  to  the  carelessness  of  the  county 
clerk  in  making  up  the  record,  the  judgment  on  tlie  lien-claim 
was  entered  as  a  general  judgment,  and  hence  the  master,  on  the 
foreclosure  of  the  mortgage,  reported  that  the  mortgage  was  a 
prior  encumbrance.  The  mistake  was  not  discovered  by  the 
holder  of  the  judgment  until  after  the  sale  on  the  foreclosure. 
The  property  was  bought  by  the  mortgagee. — Heldj  that  the  pri- 
ority of  the  judgment  could  be  established,  and  that  complainant 
had  not  forfeited  his  right  to  redress  through  laches,  the  delay 
having  been  caused  by  his  endeavor  to  obtain  his  just  demand 
without  resort  to  litigation.     Kline  v.  Cutter,  329 

4.  Lands  were  bought  and  paid  for  by  a  corporation,  but  the  deed,  by 

mistake,  was  drawn  in  the  individual  name  of  its  treasurer  as 
grantee.  The  corporation,  however,  openly  used  and  occupied 
the  premises  thereafter. — Heldj  that  personal  judgments  against 
the  treasurer  were  not  liens  on  the  premises,  and  that  the  corpo- 
ration was  entitled  to  relief  against  the  purchaser  at  sheriff's 
sale,  under  such  judgments,  notice  of  the  corporation's  rights 
having  been  given  at  the  sale,  and  that  the  corporation  was  not 
estopped  by  bidding  at  such  sale.  Holmdel  and  Keyport  2\tm- 
pike  Go,  v.  Conover,  364 

See  Appeal,  2 ;    Corpoeation,  3 ;  Judicial  Sales,  1 ;    Mokt- 

OAOE,   16. 
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Afirent. 

See  Husband  and  Wife,  5 ;    Insurance,  1,  2 ;  Lunatics,  3 : 
Municipal  Corporation,  1,  3. 

Alimony, 

See  Divorce,  5. 

Amendment. 

See  Injunction,  6. 

Appeal. 

1.  An  order  allowing  executors  $500,  for  services  rendered  the  estate,. 

was  made  by  the  orphans  court  in  January,  1880.  The  surviving 
executor  filed  his  account  in  June,  1880,  and  prayed  allowance 
for  the  $500,  and  also  for  $50  paid  by  him  to  the  cestui  que  trusty 
out  of  $250  of  the  principal  which  had  been  paid  in.  To  this 
account  the  cestui  que  trust  excepted,  because  the  allowance  of  the 
$500  was  excessive^  and  also  excepted  "  to  the  money  collected 
on  the  principal  of  said  estate."'  Both  exceptions  were  disal- 
lowed, and  on  appeal — i/e/d,  (1),  that  the  appeal  from  the  allow- 
ance of  the  June  account  did  not  bring  up  for  review  the 
allowance  of  the  $500  under  the  January  order.  (2),  that 
whether  the  executor  was  chargeable  with  interest  on  the  $200 
of  the  principal  remaining  in  his  hands,  could  not  be  consid- 
ered, because  no  exception  on  that  ground  was  taken  below. 
Luse  v.  Barick,  212 

2.  By  statute,  appeals  from  certain  orders  of  the  orphans  court  must 

be  demanded  within  three  months.  On  June  18th,  1880,  an 
order  was  signed,  and  on  the  same  day  marked  filed  by  the  sur- 
rogate, who  did  not  know  its  contents.  It  remained  in  the  • 
surrogate's  office  until  July  17th,  1880,  when  it  was  inadvertently 
sent  up  to  the  prerogative  court  with  the  papers  in  another 
appeal  betweeii  the  same  parties,  on  a  decree  rendered  in  the  set- 
tlement of  the  same  estate.  It  remained  there  until  discovered 
.on  February  10th,  1881,  when  it  was  taken  back  to  the  surro- 
gate's office,  and,  by  order  of  the  orphans  court,  on  February 
18th,  1881,  marked  refiled.  The  evidence  showed  that  the  sur> 
rogate  had  been  frequently  applied  to,  in  the  meanwhile,  by  the 
proctor  of  the  appellants,  and,  in  ignorance  or  forgetfulness  of 
the  order,  had  informed  him  that  no  order  in  the  case  had  been 
made.  Careful  search  for  the  order  was  also  made  in  the  sur- 
rogate's office,  by  the  surrogate  and  the  proctor. — Heldt  that  the 
orphans  court  had  no  power  to  direct  the  order  to  be  refiled,  so 
as  to  extend  the  time  for  appealing,  but,  nevertheless,  that  the 
appellant  could  not,  by  the  mistake  of  the  surrogate,  be  deprived 
of  his  right  of  appeal.    Mount  v.  Van  Ness,    .  SH 
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Assifirnxnent  for  Creditors. 

1.  After  the  damages  have  been  assessed  against  an  assignee  and  his 
suretj,  on  tlieir  bond  given  under  the  assignment  act^  the  surety 
cannot  have  the  amount  of  a  creditor's  claim  deducted  therefrom, 
on  the  ground  that  it  was  not  presented  to  the  assignee  under 
oath,  where  such  claim  was  allowed  and  included  in  all  of  the 
assignee's  accounts,  and  no  creditor  objects  thereto.  He  is  bound 
to  answer  for  all  the  money  found  due  from  his  principal. 
Stelies  Case,  199 

See  Fraudulent  CJonvbyances,  13 ;  Judicial  Sales,  3. 

Attaohxnent. 

See  Creditor's  Bill,  1 ;  iNJXJNcrioy,  6. 

B. 

Bank. 

1.  On  Tuesday,  November  9th,  1880,  the  directors  of  a  bank  discov- 
ered that  the  cashier  had  embezzled  the  funds,  but  not  to  such 
an  extent,  as  they  then  supposed,  as  to  render  the  bank  insolvent, 
and  the  bank  continued  business.  On  Wednesdav,  the  com- 
plainant,  a  dealer  with  the  bank,  deposited  about  $600  in  cash 
and  checks,  which  were  credited  in  his  bank-book,  and  the 
checks  duly  forwarded  for  collection,  and  credited  to  the  bank 
by  its  correspondent.  On  Thursday,  the  bank  suspended  through 
insolvency. — Heldj  that  complainant's  deposit  was  not  entitled 
to  preference  in  payment  over  those  of  other  depositors.  Terhune 
V.  Bank  of  Bergen  County,  367 

See  Corporation,  4;  Mortgage,  21;  Parties,  3;  Payment,  2; 
Set-Off,  2 ;  Trust,  8. 

Bonds.  » 

See  Contract,  2 ;  Mortgage,  8,  19. 

c. 

Oases  Oritioised. 

Aldridge  v.  McClelland. 

Affii-medf  Aldridge  v.  McClelland,  237 

Bentley  v.  Heintze,  6  Stew.  Eq.  405. 

Affirmed,  Heintze  v.  Bentley  562 

Bingham  v,  Kirkland. 

Affirmed^  Bingham  v,  Kirkland,  229 

Bullock  V,  Sadlier,  Amb.  763. 

Oriticisedy  Dean  v,  Anderson,  •  508 

Campbell  v.  Fort. 

Affirmed,  Campbell  v.  Fort,  281 
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Oases  OritioiBed—Coniiniud. 

Carpenter  r.  Gray,  5  Blew.  Eq.  692. 

Affirmefi,  Gray  v.  Gray,  ^'^ 

Chaffee  r.  Fort,  2  Lans.  81. 

DisiinffuUhed,  Terhune  v.  Bank  of  Bergen  Co^  369 

Coe  r.  New  Jersey  Midland  R.  R.,  4  Stew.  Eq.  105. 

Reversed,  Coe  v.  Del.,  L.  &  W.  R.  R.,  266 

Cooley  V.  Harrison. 

Affinned,  Harrison  v.  Cooley,  283 

Corrigan  v.  Trenton  Del.  Falls  Co ,  3  Hal.  Ch.  489. 

Doubted,  Receiver  v.  First  Nat.  Bank,  456 

Currie  v.  Sisson. 

Affirmed,  Carrie  v.  Sisson,  ^'° 

Danser  ».  Warwick,  6  Stew.  Eq.  133. 

Afimud,  Warwick  v.  Danser,  ^78 

Davis  V.  Howell,  6  Stew.  Eq.  72. 

Affirmed,  Davis  v,  Howell,  292 

Dayton  v.  Melick,  6  Stew.  Eq.  570. 

Reversed,  Melick  t>.  Dayton,  245 

Ferdon  v.  Miller,  7  Stew.  Eq.  10. 

Modified,  Miller  v.  Ferdon,  531 

Hannon  v.  Williams. 

Affirmed,  Hannon  v,  Williams,  255 

Haydock  v,  Haydock,  6  Stew.  Eq.  94- 

Affirmed,  Haydock  v,  Haydock,  ^70 

Hitchcock  V.  Midland  R.  R.,  6  Stew.  Eq.  86. 

Affirmed,  Midland  R.  R.  v.  Hitchcock,  278 

Iszard  v.  Mays  Landing  Water  Power  Co.,  4  Stew.  Eq.  611. 

Affirmed,  Mays  Landing  Water  Power  Co.  v,  Iszard,  556 

Jarvis  t;.  Aikens,  25  Vti  635. 

Denied,  Bingham  v.  Kirkland,  234 

Jones  V.  State  Banking  Co. 

Affirmed,  Jones  v.  State  Banking  Co.,  ^^ 

Lners  v.  Brunjes,  7  Stew.  Eq.  19 

Affirmed,  Luers  v.  Brunjes,  *~^ 

McKeown  v.  McKeown,  6  Stew.  Eq.  384. 

Affirmed,  McKeown  v.  McKeown, 
New  Jersey  and  New  England  Tel.  Co.  v,  Jersey  City,  7  Stew.  Eq.  117. 

Affirmed,  New  Jersey  and  New  England  Tel.  Co.  v,  Jersey  (Sty, 

Putnam  v.  Clark. 

Affirmed,  Putnam  v.  Clark,  ^^ 

Receiver  &c.  v.  Tartter,  54  How.  Pr.  385. 

Criticised,  Hannon  v.  Williams,  260 
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Oaaes  Oriticised— OiUintM^. 

Schuh  17.  Newark,  5  Stew.  £q.  466. 

Affirmedy  Newark  v.  Schuh,  262 

Todd  V.  Rafferty,  5  Stew.  Eq.  256. 

Affirmed,  Rafferty  v.  Todd,  562 

Tacker  v.  Tucker,  6  Stew.  Eq.  235. 

Affirmed^  Tucker  v.  Tucker,  292 

Vredenburgh  v.  Burnett,  4  Stew.  Eq.  229. 

Affirmed,  Burnett  v.  Vredenburgh,  252 

White  V,  Patten,  24  Pick.  324. 

Denied,  Bingham  v.  Kirkland,  234 

Zabriskie  v.  Morris  and  Essex  B.  B.,  6  Stew.  Eq.  22. 

Affirmed,  Morris  and  Essex  K.  B.  v.  Zabriskie,  282 

Charity. 

1.  A  gift  of  a  fund  to  establish  and  maintain  a  school  of  learning  is 

a  charitable  trust.     Taylor  v.  Truateea  of  Bryn  Mawr  College,  101 

2.  This  court  will  not  administer  a  foreign  charity,  but  where  such  a 

charity  is  valid  by  the  laws  of  this  state,  and  by  the  laws  of  the 
state  where  it  is  to  be  executed,  and  the  trustees  have  the  legal 
capacity  to  receive  the  fund  and  carry  out  the  charity,  this  court 
will  order  its  payment  to  them.    Id.,  101 

$.  A  testator  appointed  two  executors,  and  named  two  others  to  act 
in  case  of  the  death  or  declination  of  the  former,  with  au- 
thority in  the  survivor  to  nominate  a  co-executor  with  full  power 
to  exercise  the  same  discretion  in  the  management  and  disposi- 
tion of  the  estate  as  the  original  appointees  possessed.  He  gave 
to  his  two  sisters,  for  their  joint  lives  and  that  of  the  survivor,  as 
a  residence,  his  real  estate  in  M.,  called  ''the  Cottage,''  with  the 
appurtenances,  lands,  &c.,  with  a  gift  over  to  his  execuXors  as 
trustees,  to  sell  the  premises  and  to  invest  the  proceeds  and 
apply  the  income  to  purchasing  books  and  founding  a  useful 
public  library  in  or  near  M.  The  executors  have  all  died  with- 
out  nominating  any  associates,  testator's  sisters  are  both  dead, 
and  a  legal  organization  in  M.  has  established  a  public  library. 
On  application  of  the  heir  at  common  law  of  the  last  surviving 
executor — Held,  that  he  would  be  directed  to  sell  the  premises 
in  M.,  including  a  wharf  two  hundred  yards  distant  from  ''the 
Cottage,"  but  bought  solely  for  the  use  of,  and  always  used  by 
the  testator  solely  in  connection  therewith,  and  to  pay  over  the 
proceeds  to  the  library  already  existing  at  M.,  as  trustee ;  and, 
further,  that  the  executor's  failure  to  designate  a  co-executor 
would  not  destroy  the  charity.     Brown  v.  Pancoasi,  821 

Comity. 

1.  Judgments  of  courts  of  record  in  one  state  are  entitled  to  recogni- 
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tion  by  the  courts  of  sister  states  as  eyidence  of  a  debt,  but  they 
have  no  extra-territorial  force  as  judgments.  EliaabetlUoum  Sa^ 
ingn  InM'Uution  v.  Gei'bei\  130 

2.  A  transfer  of  title',  by  operation  of  law,  can  only  be  efiecled  within 

the  limits  of  the  territory  where  the  law  prevails;  and,  as  the 
laws  of  a  state  have  no  extra-territorial  force,  it  follows  that  the 
title  to  property  located  in  one  state  cannot  be  passed  by  force 
of  the  laws  of  another,  except  in  virtue  of  the  comity  or  courtesy 
which  prevails  among  difierent  nations  and  states  by  force  of 
Intel-national  law.  Bereiver  of  the  Stale  Bank  v.  First  National 
Bank  of  Plainfield,  450 

3.  No  state  is  bound  to  give  effect  to  the  law  of  a  foreign  state  when 

to  do  so  will  prejudice  either  the  rights  of  its  citizens  or  the' in- 
terests of  the  state ;  but  where  a  transfer  of  property  is  valid  by 
the  lex  loci,  no  just  rule  of  comity  requires  the  courts  of  the  state 
where  the  property  happens  to  be  located,  to  adjudge  such  trans- 
fer to  be  invalid  at  the  instance  of  citizens  of  other  states, 
simply  on  the  ground  that  it  is  incompatible  with  its  laws.    Id^  450 

See  Charity,  2. 

Oonstltution. 

1.  The  construction  of  a  horse  railroad  in  a  public  street,  is  a  legiti- 

mate use  of  the  street,  and  not  a  taking  of  private  property  for 
public  use,  within  the  meaningof  the  constitution.  We*t  Jeraejf  B. 
B.  Co.  V.  Cape  May  B.  B,  Co.,  164 

2.  Appeal  from  orphans  court.     Mount  v.  Van  Ness,  512 

Oontract. 

1.  Constniction  of  a  contract  by  which  complainant  was  to  receive  a 

certain  percentage  on  the  ccmtract  price  for  building  a  railroad. 
Osborne  v.  O'BeiUy,  60 

2.  After  the  appointment  of  a  receiver  of  an  insolvent  corporation  by 

this  court,  and  proceedings  in  foreclosure,  an  agreement  among 
the  secured  and  general  creditors  of  the  corporation,  was  entered 
into,  whereby  certain  income  bunds  were  to  be  issued,  '*  payable 
in  thirty  years,  with  interest  at  seven  per  cent.,  payable  half- 
yearly,"  and  the  interest  was  to  be  paid,  if  the  company  should 
''be  able  to  pay  it  by  its  income,  after  paying  claims  prior 
thereto,  within  the  year,"  and  the  annual  interest  should  not  be 
allowed  to  accumulate.  A  committee  to  arrange  the  details  of 
the  plan  was  appointed. — Heldy  that  the  committee  had  authority 
to  consent  that  the  bonds  should  be  made  payable,  at  the  option 
of  the  company,  on  or  before  the  expiration  of  thirty  years  from 
the  date  of  their  issue ;  and  held,  also,  that  the  receiver  would 
not  be  ordered  to  pay  the  interest  on  the  bonds  while  the  floating 
debt  of  the  company  remained  unpaid.  Lehigh  Coal  and  Navi- 
gation  Co.  v.  Central  B.  B.  Cb.,  8S 

See  Municipal  Corporation,  2. 
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Ck^rporation. 

1.  That  a  board  of  directors  of  a  compaDy  incorporated  in  this  state, 

held  its  meetings  out  of  the  state,  does  not  affect  its  title  to  lands 
acquired  here.     Parsons  v.  LetUf  60 

2.  The  legality  of  a  corporation,  which  exists  under  the  form  of  law, 

can  only  be  impugned  by  ah  application  for  a  writ  of  quo  wir- 
rantOf  or  by  an  information  in  the  nature  thereof,  instituted  by 
the  attorney-general.  West  Jersey  R,  E.  Co,  v.  Cope  May  and 
ScheUenger's  Landimj  R.  R,  Co.,  164 

3.  The  managers  of  a  building  and  loan  association  are  not  person- 

ally liable  for  losses  resulting  from  an  honest  mistake  in  estimat- 
ing the  value  of  stockholders'  lands  on  which  they  loaned  money, 
nor  for  a  defect  in  the  acknowledgment  of  a  mortgage,  which 
rendered  it  worthless.  But  they  are  liable  for  losses  from  loans 
made  on  personal  security  of  the  stockholders,  in  violation  of  a 
by-law  limiting  the  amount  of  such  loans.  Citizens  Building  Assn, 
V.  OmeU,  .  38a 

4.  The  treasurer  of  a  savings  bank,  who  was  also  one  of  its  managers, 

assigned  to  the  bank  a  bond  and  mortgage  owned  by  him  on 
lands  not  worth  double  the  mortgage,  as  required  by  the  bank's 
charter,  and  without  submitting  the  investment  to  the  finance 
committee  for  approval,  as  required  by  its  by-laws. — ifeW,  that 
he  was  liable  for  a  loss  sustained  on  such  bond  and  mortgage, 
and  that  the  fact  that  the  managers  did  not  object  to  or  repudiate 
the  transaction  for  six  years,  was  no  defence,  whether  his  breach 
of  duty  was  known  or  not  known  by  the  other  managers.  WU' 
Hams  V.  Riley,  39^ 

See  AcciDEXT,  4 ;  Bank,  1 ;  Deed,  3 ;  Eminent  Domain,  1  ;.Gift, 

1 ;  MORTOAOE,  6. 

Oosts. 

1.  Where  defendants,  in  good  faith,  sever  in  their  answers,  each  one 

may  be  allowed  his  costs,  although  they  all  may  have  employed 
the  same  solicitor.    Putnam  v.  Clarkj  51 

2.  The  claim  that  the  dismissal  of  complainant's  suit  ought  to  be 

made  without  the  payment  of  costs,  on  the  ground  of  the  novelty 
of  the  decision  in  the  defendants'  suit,  cannot  be  allowed,  that 
decision  having  been,  in  fact,  based  on  a  long-established  con- 
struction of  defendants'  charter.  McFarlan  v.  Morris  Canal 
Co.,  369 

3.  If  a  defendant,  after  he  has  notice  that  the  complainant  is  non- 

resident, takes  any  step  in  the  cause,  as,  for  example,  if  he  asks 
for  the  continuance  of  an  interlocutory  motion,  and  afterwards 
proceeds  to  hearing  on  it,  without  objection,  and  procures  its 
denial,  he  waives  his  right  to  security  for  costs.  ShuttUworth  v. 
Dunhpf  488 
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Oreditor'8  BUI. 

1.  Upon  a  judgnent  recovered  in  Pennsylvania  an  attachment  waa 
issued  out  of  the  supreme  court  of  New  Jersey,  to  reach  defend- 
ant's interest  in  certain  lands  in  this  state. — Hdd,  that  a  credit- 
or's bill  to  set  aside  defendant's  conveyance  of  those  lands  to  his 
brother,  shortly  before  the  action  in  Pennsylvania  was  begnn, 
was  sustainable  under  the  lien  of  the  attachment,  and  that  the 
insolvency  of  the  defendant  was  not  a  material  fact»  or  neoessuy 
to  be  proved.    Smith  v.  MuirKeid,  2 

See  Injtnction,  2. 

OustonL 

1.  The  first  requisite  of  a  good  custom  is  that  it  shall  have  been  used 
so  long  that  the  memory  of  man  runneth  not  to  the  contraiy ; 
customs,  therefore,  like  those  of  gavelkind  and  borough-English, 
cannot  prevail  here,  for  they  cannot  have  the  requisite  antiquity 
to  give  them  validity.     Ocean  Beach  Assn.  v.  Brinlof,  438 

D 

Dedication. 

See  M()KT(iA(4E,  16. 

Deed. 

1.  If  the  description  in  the  deed  calls  for  ''more  or  less,"  and  the 

quantity  falls  short  or  overruns  a  little,  compensation  will  not 
be  allowed,  in  the  absence  of  fraud.     Melick  v.  Dayton,  245 

2.  Mere  enumeration  of  quantity  at  the  end  of  a  particular  descrip- 

tion of  the  premises,  where  there  is  no  fraud  or  gross  mistake,  is 
matter  of  description  only,  and  not  of  the  essence  of  the  contract, 
and  in  such  case  there  will  not  be  deduction  from  the  mortgage. 
Id.,  245 

3.  From  a  deed  of  *ands  conveyed  by  the  defendant  to  ooraplainanta, 

a  strip  was  excepted  "  for  a  public  road  or  turnpike  and  for  no 
other  use,"  and  was  so  described  in  a  map  of  the  premises  filed 
in  the  county  clerk's  office  at  that  time.  A  turnpike  road  was 
built  on  it.  The  defendants  afterward  encroached  on  the  strip 
by  erecting  buildings  &c.  thereon.  On  bill  for  an  injunction  to 
prevent  the  turnpike  company  from  removing  8uch  encroach- 
ments— Heldf  that  it  constituted  no  ground  for  relief  that  there 
were  informalities  in  the  oiganization  of  the  turnpike  company, 
nor  that  the  turnpike  company  had  not,  by  legislative  grant, 
obtained  the  public  easement  over  the  strip — the  turnpike  hav- 
ing been  built  and  large  sums  of  money  spent  thereon  with  com- 
plainanis'  knowledge  and  acquiescence ;  nor  that  the  taking  of 
tolls  thereon  was  BU8})ended  when  the  encroachments  were  made, 
such  su8{>en8i(»n  being  merely  temporary  on  account  of  the  de- 
struction of  a  bridge  at  tlie  terminus  of  the  turnpike.  Shippenv, 
Paul,  314 
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, — Qmiinued. 

4.  Where  lands  are  conveyed  by  deed  of  bargain  and  sale  simply, 
which  ordinarily  operates  only  to  transfer  vested  interests,  but 
it  distinctly  appears  on  the  face  of  the  deed  that  it  was  intended 
to  transfer  any  future  interest  which  the  grantor  might  acquire, 
equity  will  treat  the  deed  as  an  executory  agreement  to  convey, 
and  compel  the  grantor  to  convey  the  subsequently  acquired 
interest.    Hannon  v.  Chriitopher,  459 

See  Accident,  4 ;  Estoppel,  7 ;  Evidence,  1. 

Desertion 

See  Divorce,  1,  4. 

Devise  and  Legraoy. 

1.  A  testator  divided  his  estate  into  four  shares,  gave  one  share  to 

each  of  his  three  daughters,  and  directed  his  executors  to  invest 
the  fourth  share,  and  to  pay  the  interest  thereon  to  his  son  for 
life,  and  at  his  son's  death,  to  pay  the  principal  of  that  share  to 
his  three  daughters,  "  or  their  heirs,"  equally ;  and  "  in  case  of 
the  death  of  any  of  my  said  daughters  before  my  decease,  or 
before  the  death  of  my  son,  or  before  receiving  her  bequest,  leav- 
ing lawful  issue,  such  issue  is  to  take  the  bequest  or  share  to 
which  his,  her  or  their  mother  would  be  entitled,  if  living." 
One  daughter  died  testate,  after  the  testator,  but  before  actually 
receiving  her  share,  leaving  lawful  issue. — Held,  that  her  share 
vested  in  her  at  the  testator's  death,  and  was  payable  to  her 
executors,  and  not  to  her  issue.    Joseph  v.  UtUzj  1 

2.  A  testator  gave  the  use  of  a  farm  to  his  two  daughters,  S.  and  K., 

for  life,  S.  to  have  two-thirds  of  the  income  and  K.  one-third, 
"  and  after  the  decease  of  my  two  daughters,"  to  their  children 
in  fee,  in  specified  portions.  S.  died,  leaving  children. — Held, 
that  K.  is  entitled  to  only  one-third  of  the  incc'me,  and  the 
remaindermen  to  the  other  two-thirds.     Woolslon  v.  Beck,  74 

3.  A  testator  directed  his  executors  to  invest  a  fund  and  to  pay  to 

his  widow,  for  life  or  widowhood,  one-third  of  the  interest 
thereof,  and  to  his  children  and  grandchildren,  whom  he  named, 
the  remaining  interest  in  designated  portions  ;  that  if  any  such 
child  or  grandchild  should  die  without  issue,  the  survivors 
should  take  such  decedent's  share  in  like  portions ;  that,  if  any 
of  them  should  die  leaving  lawful  issue  over  twenty-one  years  of 
age,  the  executors  should  pay  to  the  representatives  of  such 
decedent  the  principal  on  which  such  decedent  had  received  the 
interest.  One  child  died  during  the  lifetime  of  the  widow,  leav- 
ing a  daughter  over  twenty-one. — Held,  that  the  executors  could 
pay  her  the  principal  of  her  share  on  her  producing  the  widow's 
release  of  her  interest  therein.    •VaUnli'ne  v.  Smith,  209 
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Devise  and  liegB^y— Continued, 

4.  A  devise  to  three  persons,  ''  to  the  survivor  of  them,  and  to  the 
heirs  and  assigns  of  stich  survivor/'  creates  a  joint  estate  for  life 
in  the  three,  with  contingent  remainder  in  fee  to  the  snrvivor. 
Hanntm  v.  ChriMUrpher,  459 

See  Charity,  1 ;  Executors,  6 ;  Trusts,  7. 

Divorce. 

1.  Where  a  husband  and  wife  have  never  lived  together,  and  the 

wife  evinces  a  strong  disinclination  to  live  with  her  husband  at 
all,  and  repulses  his  advances  towards  a  reconciliation,  their 
consequent  separation  held  not  to  be  desertion  within  the 
divorce  act.    Reece  v.  Meeee,  32 

2.  In  order  to  give  jurisdiction,  the  divorce  act  requires  that  the  par- 

ties, or  one  of  them,  must  have  been  an  inhabitant  of  this  state  at 
the  time  of  the  injury,  desertion  or  neglect  complained  of,  &c. — 
Heidj  that  an  incurable  impotence,  existing  at  the  time  of  the 
marriage,  was  a  continuing  injury  and  gave  jurisdiction,  althoogh 
neither  of  the  parties  was  an  inhabitant  of  the  ntate  when  the 
marriage  was  contracted.    A.  B,  v.  C.  B.,  43 

3.  The  parties  were  married  in  1865,  and  the  defendant  (the  wife) 

succe^fully  resisted  all  eflbrts  for  intercourse  for  about  five 
years.  Some  time  afterwards  her  impotence  was  discovered,  and 
complainant  induced  her  to  submit  to  a  surgical  operation  there- 
for, which  was  performed  in  1877,  but  without  success.  In  1879 
complainant  became  satisfied  that  defendant  was  incurably  im- 
potent, and  in  1880  filed  a  bill  for  divorce  on  that  ground. — 
Held,  that  his  claim  to  relief  had  not  been  forfeited  by  delay, 
irf..  43 

4.  Although  a  wife  leaves  her  husband's  house  through  his  fault,  yet 

if  he  afterwards  sincere!  v  solicits  her  to  return  and  she  deliber- 
ately  and  persistently  refuses  to  do  so,  her  conduct  constitutes 
desertion  within  the  meaning  of  the  divorce  act.  Hooper  v. 
Hooper,  93 

b.  A  husband,  who  treated  his  wife  with  extreme  cruelty  and  drove 
her  from  his  house  under  a  menace  that  he  would  kill  her  if  she 
did  not  go,  and  threatened  to  have  a  constable  put  her  out  of  his 
house  when  she  returned  and  applied  to  him  for  support,  was 
required  to  give  security  for  the  maintenance  of  his  wife  and 
child,  a  boy  five  years  of  age,  notwithstanding  his  allegation  and 
oath  that  he  expelled  her  because  he  detected  her  in  adultery, 
his  t&stimony  on  the  subject  not  being  corroborated,  but,  on  the 
other  hand,  being  overborne  by  that  of  the  wife  and  her  alleged 
paramour.    Maas  v.  Jtfoos,  113 

Dower. 

1.  Dower,  when  founded  on  a  legal  seizin,  is  a  pure  l^al  right,  and 
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JDower —  Continued. 

while  courts  of  equity  have  concurrent  jurisdiction  with  courts 
of  law  of  suits  for  dower,  yet,  when  no  equitable  principle  is  in- 
volved, they  govern  themselves  by  the  same  rules  which  control 
courts  of  law.     Ocean  Beach  Astn,  v.  Briideyy  488 

2.  In  such  cases,  a  court  of  equity  will  not  try  a  question  of  legal 

title :  if  the  dowress  comes  to  equity,  in  the  first  instance,  for  a 
remedy,  and  the  defendant  denies  her  legal  right,  equity  will 
defer  giving  her  relief  until  the  question  of  title  is  determined 
at  law.     /d,  488 

3.  If  A  agrees  with  B  to  purchase  land  for  him,  and  have  it  conveyed 

to  him,  so  that  A  is  not  the  vendor,  but  a  mere  intermediary  be- 
tween the  vendor  and  B,  and  A  afterwards  takes  title  in  his  own 
name,  he  will  hold  the  land  as  trustee  of  B,  and  A's  widow  will 
not,  in  equity,  be  entitled  to  dower,     /d.,  438 

4.  But,  in  such  case,  B  can  only  defend  successfully  by  resorting  to 

the  aid  of  a  court  of  equity.    Jd.,  488 

E. 

Easement. 

See  Constitution,  1 ;  Deed,  3. 

Sminent  Domain. 

1.  In  1870,  the  defendants,  in  consideration  that  the  Montclair  Bail- 
road  Company  would  construct  a  depot  on  the  premises,  and 
stop  a  specified  number  of  daily  trains  there  for  ten  years,  and 
build  the  fences  along  the  track,  agreed  in  writing  to  convey  to 
the  company  the  lands  necessary  for  their  track  and  depot.  The 
company  took  possession  at  once,  and  built  their  ti-ack  but  noth- 
ing more.  In  1875,  under  the  foreclosure  of  a  mortgage,  all  of 
the  Montclair  company's  property  was  sold,  and  a  new  company 
organized.  In  1878,  under  a  foreclosure  against  the  latter  com- 
pany, all  of  their  property  was  sold,  and  another  company,  the 
oomplainantd,  formed.  After  the  complainants  had  been  incor^ 
porated,  the  defendants  began  an  ejectment  at  law  to  recover 
their  lands,  and  this  action  was  enjoined  by  complainants  and 
relief  in  equity  sought.  The  defendants  answered,  protesting 
against  the  specific  performance  of  their  contract,  and  express- 
ing willingness  to  convey  the  premises  to  complainants,  on 
receiving  compensation  therefor  and  damages  assessed  as  of  the 
date  when  the  Montclair  company  took  possession. — Heldy  that 
they  were  equitably  entitled  to  have  their  compensation  and 
damages  so  estimated.  New  York  and  Oreenwood  Lake  JR.  R,  Co» 
V.  Stanley^  55 

Su  Constitution,  1. 
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Bquitable  Conversion. 

1.  A  non-resident  monomaniac  was  mad?  a  party  to  prooeeding:s  in 
partition.  She  had  never  been  declared  a  lunatic,  and  a  guaixl- 
ian  ad  litem  was  appointed  to  protect  her  interests  in  the  suit. 
The  premises  were  sold,  and  her  share  of  the  proceeds  paid 
into  court  in  1871.  From  1871  to  1878  she  was  confined  in 
an  insane  asylum  in  Pennsylvania,  but  from  1878  until  her  death 
in  1880,  i»he  Jived  at  her  own  home  in  thai  state.  She  frequently 
declared  her  intention  of  obtaining  the  money  paid  into  court  as 
her  share,  but  died  without  having  done  8o. — Held,  that  the 
fund,  including  the  accrued  interest,  was  personalty,  and  paya- 
ble to  her  administrator.    Smith  v.  Bayrightj  424 

Estoppel. 

1.  In  1860,  complainant  mnde  a  verbal  agreement  with  his  brother 

John  to  buy  a  part  of  a  tract  of  land  on  which  John  then  lived. 
He  paid  the  purchase-money,  entered  into  possession,  and  erected 
theieon  a  dwelling-liouse,  in  wiiich  he  has  ever  since  resided. 
John  continued  to  live  on  the  other  part  of  the  land.  In  1873, 
John  gave  three  mortgages  covering  the  entire  tract.  In  1877, 
the  first  mortgage  was  foreclosed,  and  the  whole  tract  bought 
thereunder  by  the  holder  of  the  other  two  mortgages.  In  1875, 
complainant  had  a  survey  of  his  part  of  the  tract  made,  and 
also  a  search  of  the  records,  whereby  he  discovered  the  exist- 
ence of  the  mortgages ;  he  also  knew  of  the  subsequent  adver- 
tisement of  the  premises  for  sale  under  the  foreclosure,  and  con- 
sulted counsel  in  regard  to  it,  but  took  no  steps  to  protect  his 
claim,  not  even  giving  notice  of  it  at  the  sherifi^s  sale. — Heidy 
that  his  silence  estop|)ed  him  from  setting  up  any  claim  to  relief 
against  the  purchaser  at  the  foreclosure  sale.  OoUier  v.  Pfen- 
ningy  22 

2.  A  mortgagor  may,  by  concealing  his  equities,  or  misleading  the 

assignee,  place  himself  in  a  position  where  justice  will  be  de- 
feated if  he  is  allowed  to  set  up,  against  the  assignee,  an  equity 
'  on  which  he  would  be  entitled  to  prevail  in  a  suit  by  his  mort- 
gagee. Where  the  conduct  of  a  mortgagor  leads  to  such  a  result, 
courts  of  equity  hold  that  he  is  estopped.  Woodruff  v.  Morris- 
town  hint,  for  SavingSj  174 

8.  Where  one  person,  by  either  words  or  conduct,  induces  another 
to  believe  that  he  may  safely  purchase  certain  property,  or  take 
a  certain  security,  and  he  subsequently,  relying  on  such  repre- 
sentation, ac(]uire8  the  property  or  security,  the  former  will  never 
be  permitted,  in  a  court  of  equity,  to  overthrow  the  title  so  ac- 
quired.   Id.j  174 

4.  The  claims  of  certain  creditors  of  a  decedent  to  share  the  proceeds 
of  the  sale  of  his  lands  to  pay  debts,  were  rejected,  because  they 
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were  not  presented  under  oath.  An  ord^r  was  made,  distributing 
to  the  widow  and  children  the  surphis  remaining  after  the  pay- 
ment of  the  debts  which  had  been  regularly  proved.  Afterwards, 
a  suit  in  chancery  was  begun  by  some  of  the  creditors  whose 
claims  had  been  rejected,  and  the  administrator  enjoined  from 
paying  over  the  surplus  to  the  widow  and  children.  The  chan- 
cery suit  was  subsequently  compromised  by  the  widow,  on  her 
own  behalf,  and  as  the  guardian  of  the  children,  agreeing  to  the 
payment  of  part  of  the  creditor's  claims  out  of  the  surplus,  and 
a  release  therefor  was  given  to  the  administrator.  On  a  petition 
by  the  widow  to  the  orphans  court  for  an  order  to  compel  the 
administrator  to  comply  with  the  original  order  of  distribution 
of  the  surplus — Uddy  that  the  release  was  conclusive  on  the 
orphans  court,  and  the  widow  estopped  thereby.  Bobbins  v. 
MyliUf  205 

6.  The  doctrine  of  title  by  an  estoppel  binding  the  second  mortgagee, 
cannot  be  invoked  in  this  case  by  B.,  inasmuch  as  T.  H.  already 
had  title  when  he  gave  the  mortgage  to  B.,  and  the  second  deed 
to  T.  H.  was  nugatory.    Bingham  v.  Kirklandj  229 

6.  On  November  22d,  1875,  an  administrator  gave  the  usual  notice  to 

bar  creditors  in  nine  months,  but  the  order  thereon  was  not 
taken  until  May  29th,  1877.  The  complainant  and  two  other 
creditors  exhibited  their  claims  within  the  nine  months  specified, 
and  all  the  other  creditors,  except  two,  before  the  order  was 
taken.  The  estate  proving  insolvent,  the  administrator,  under 
the  advice  of  the  surrogate  and  also  of  his  counsel,  proceeded, 
with  a  view  to  saving  trouble  and  expense,  to  settle  the  estate  as 
if  it  were  solvent,  that  is,  by  paying  to  each  creditor  his  pro  rata 
share  of  the  assets,  and  settled  the  estate  accordingly.  The  com- 
plainant, on  receiving  his  dividend,  gave  the  defendant  a  receipt 
in  full  for  his  claim  against  the  estate.  Both  the  administrator 
and  the  complainant  were,  at  that  lime,  ignorant  that  the  latter 
had,  by  presenting  his  claim  within  the  nine  months,  obtained  a 
pref'^rence  as  to  payment  over  some  of  the  other  creditors. — 
HMy  that  complainant,  who  did  not  assert  the  priority  of  his 
claim,  allowed  the  administrator  to  pay  all  the  creditors  without 
a  protest,  and  accepted  his  own  dividend,  and  voluntarily  gave 
the  administrator  a  receipt  in  full  for  his  claim  against  the  estate, 
was  not,  under  the  circumstances,  entitled  to  relief  in  equity. 
MiUer  V.  Harrison,  374 

7.  Whether  a  contingent  or  an  after-acquired  interest  will  i)afis  by 

estoppel,  as  the  result  of  a  conveyance  by  deed  of  bargain  and 
sale,  without  covenants,  depends  upon  whether  it  was  the  inten- 
tion of  the  parties  to  convey  it ;  and  whenever  it  clearly  appears 
that  such  was  their  intention,  it  is  the  duty  of  tlie  court  to  ad- 
judge an  estoppel,  in  order  that  the  deed  may  be  carried  into 

38 
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eflect,  according  to  ihe  minds  of  the  parties.  Hannon  v.  Chii- 
tophci-y  459 

8.  Whether  the  appearance  of  the  truth  on  the  face  of  the  instru- 

ment will  defeat  an  estoppel  or  not,  must  dei>end  upon  the  fact 
whether  it  is  so  expressed  that  it  can  be  readily  »een  and  under- 
stood by  the  person  who  ought  to  be  influenced  by  it,  or  in  man- 
ner so  technical  or  olisoure  that  it  was  not  seen  nor  understood 
by  such  person,  who  dealt  with  the  party  sought  to  be  estopped, 
as  though  the  woids  on  which  the  estoppel  is  founded  expressed 
the  whole  truth.     Id.,  459 

9.  A  complainant,  being   excluded   as  a   witness   in  the  proceeding 

in  equity,  because  one  of  the  adverse  parties  stands  before  the 
court  in  a  representaiive  capacity,  cannot  retry  the  same  issue 
in  a  court  of  law,  after  an  adverse  decree  in  the  chancery  suit. 
Putnam  v.  Clark, 

10.  The  fact  that  she  can  be  a  witness  in  the  second  suit,  and  could 
not  in  the  first,  will  not  give  such  right.     Id., 

11.  The  doctrine  of  rca  judicata  discussed.     /</., 
See  Corporation,  4;  Deed,  3;  Trusts,  6. 

Evidenoe. 

1.  Where  the  evidence  as  to  the  delivery  of  a  deed  is  connictiDg,  the 

fact  that  the  deed  itself  is  discovered  among  the  papers  of  the 
grantee's  solicitor  is  important.     Laing  v.  Byrne,  52 

2.  A  master  may  era.se  from  his  record  of  the  evidence  his  note  of 

the  objection  to  the  competency  of  a  witness,  and  insert  it  else- 
where, so  as  to  make  a  true  record  of  the  time  when  the  objec- 
tion was  interposed.     Jd.,  52 

3.  A  witness  cannot,  without  leave  of  the  court,  be  re-examined  on  a 

matter  as  to  which  he  has  been  previously  examined ;  but  the 
ground  of  objection  must  be  specifically  stated  when  he  is  re- 
called, or  his  testimony  will  not  be  excluded.  The  rule,  how- 
ever, does  not  prevent  the  recalling  of  a  witness  in  rebuttal. 
Osborne  v.  O'Bellly,  60 

4.  A  receipt  is  never  conclusive  evidence  of  payment,  but  is  always 

opefi  to  explanation  or  contradiction  by  oral  evidence.  Wildrick 
V.  Sirain,  167 

o.  On  exceptions  to  an  executor's  account,  the  executor  is  not  a  com- 
petent witness,  when  he  offers  liimself  as  a  witness  on  his  own 
liehalf,  to  testily  as  to  any  transaction  between  himself  and  his 
testator.     Smith  v.  Burnet,  219 

6.  Complainant's  testimony  is  not  competent  to  disprove  allegations 
in  an  answer,  where  the  answer  itself,  although  in  one  sense 
resjwusive,  is  not  evidence  ;  nor  can  she,  under  P.  L.  of  1880  p. 
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5Sy  testify  as  to  tmnsactions  with  her  husband,  either  by  gen- 
eral or  detailed  statements.     Clawson  v.  Riley y  9iS 

See  Divorce,  5;  Estoppel,  9,  10;  Executors,  16  ;  Frauds  and 
Perjuries,  1 ;  Gift,  1 ;  Lunatics,  1. 

Executors  and  Administrators. 

1.  A  mortgagee  died  in  1877,  leaving,  besides  the  mortgage,  but  little 
personal  property,  which  was  shortly  afterwards  divided  among 
her  next  of  kin.  In  September,  1879,  the  mortgaged  premises 
were  sold  by  their  owner,  and  the  amount  of  the  mortgage  paid 
to  the  mortgagee's  next  of  kin,  one  of  whom  then  produced  the 
mortgage,  and  it  was  canceled  of  record.  In  October,  1879,  one 
of  the  mortgagee's  creditors  took  out  letters  of  ado^nistration 
on  her  estate. — Held,  that  the  payment  of  the  money  due  on  the 
mortgage  to  the  next  of  kin,  and  its  cancellation  of  record, 
were  invalid,  and  the  latter  was  set  aside  on  the  administrator's 
application.     Woodruff  y,  MulscMerj  33 

"2.  A  claim  against  the  estate  of  a  decedent  on  his  assumption  of  a 
mortgage,  is,  before  foreclosure,  only  contingent,  and  consequently 
cannot  be  proved  as  a  debt  against  his  estate  before  -that  time. 
Terhunev,  WkUe,  98 

3.  There  must  be  a  dea'ee  of  the  orphans  court,  or  creditors'  claims, 

although  not  presented  within  the  prescribed  time,  are  not 
barred.    Id.y  98 

4.  Upon  an  application  to  assess  the  damages  on  a  judgment  recov- 

ered against  an  administrator  and  his  sureties,  because  of  his 
failure  to  apply  to  the  payment  of  the  intestate's  debts  the  pro- 
ceeds  of  lands  sold  under  an  order  of  tlie  orphans  court — Heldf 

(1)  That  since  the  only  question  to  be  now  determined  is  the  amount 
to  be  raised,  the  further  question  whether  the  administrator  de 
bonis  non  is  entitled  thereto,  is  premature. 

(2)  That  as  the  administrator  had  authority  to  sell  only  the  lands 
specified  in  the  order  of  tlie  orphans  court,  his  sureties  are  not 
liable  for  the  proceeds  of  sale  of  any  other  lands. 

(3)  That  there  can  be  no  deduction  in  the  administrator's  favor 
because  of  his  failure  to  exhaust  the  personal  estate  of  the  intes- 
tate in  payment  of  his  debts,  before  applying  the  proceeds  of 
the  realty  thereto.     Oivens^s  Case,  191 

5.  The  118th  and  119th  sections  of  the  orphans  court  act  (Bev.  77S) 

are  intended  to  protect  the  estates  of  decedents  from  misapplica- 
tion or  waste  by  executors  (&c.,  and  being  remedial,  must  be 
liberally  construed.    Perrine  v.  Petty y  193 

6.  A  legacy  was  given  to  an  infant  to  be  put  out  on  bond  and  mort- 

ga^  and  to  be  paid  when  the  infant  attained  the  age  of  twenty- 
one  years,  with  interest  accruing  thereon.    Hetd^  that  it  was  the 
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duty  of  the  execiitorp  to  compound  the  interest  as  it  accrued,  bj 
investing  it  as  soon  as  practicable  thereafter.    Id^  193 

7.  An  executor  who,  without  authority,  lends  such  a  fund  to  his  co- 

executor,  on  inadequate  security,  is  liable  for  the  amount  of  the 
principal  and  compound  interest;  and  the  fact  that  such 
investment  has  been  stated  in  his  account  in  the  orphans  court 
will  not  exonerate  him.    Jd.,  193 

8.  The  true  test  in  considering  the  sufficiency  of  the  security  for  a 

trust  fund,  is  the  price  which  the  property  would  bring  at  a 
forced  sale.    Id.,  193 

9.  One  of  two  executors  collected  a  large  amount  of  money  due  the 

estate,  without  his  co-executor's  knowledge,  and  in  order  to 
securef  the  estate,  gave  a  mortgage  on  his  own  lands,  payable  to 
himself  and  his  co-executor.  The  property  covered  by  the  mort- 
gage was  sold  under  a  prior  mortgage,  and  nothing  realized 
therefrom  for  the  estate. — Held,  that  the  delinquent  executor 
was  not.  by  giving  the  mortgage,  exonerated  from  liability  to  his 
co-executor.     Storms  v.  Quackenbush,  201 

10.  In  1861,  under  the  directions  of  a  will,  A  and  B,  the  executors 
thereof  invested  $4,000  in  a  mortgage,  to  pay  the  interest  to  C 
until  CTs  son  arnved  at  twenty-one,  and  then  to  pay  the  principal 
to  him.  The  mortgage  was  taken  in  the  name  of  both  the  exec- 
utors. A  borrowed  moneys  at  various  times  afterwards,  of  the 
mortgagor,  on  his  own  account,  and,  in  September,  1875,  cred- 
ited the  mortgagor,  on  the  mortgage,  with  $1,000,  on  account  of 
those  borrowed  moneys.  In  February,  1878,  B  ascertained  these 
facts,  and  inquired  of  A  in  regard  to  them,  but  took  no  further 
steps.  Cs  son  attained  his  majority  in  October,  1878. — Hdd, 
that  B  was  liable  for  the  $1,000,  A  being  insolvent ;  and  that  it 
was  no  ground  of  relief  that  the  mortgage  had,  for  convenience 
in  collecting  the  interest,  been  left  in  A's  hands,  or  that  A's  mal- 
feasance had  not  been  discovered  until  two  years  thereafter,  and 
that  A  was  said  to  have  been  then  insolvent,  nor  that  A  had  vol- 
untarily accounted  alone  in  the  orphans  court,  in  1875,  for  his 
administration  of  the  fund,  B  having  omitted  to  take  the  steps 
precautionary  and  protective,  which  he  might  have  taken  in 
behalf  of  the  trust  estate  in  the  premises.    Smith  v.  Petiigrew,      216 

11.  The  provisions  of  the  statute  on  the  subject  of  commissions  of 
administrators,  executors  <&c.,  and  the  doty  of  the  court  there- 
under, considered.  The  fees  of  the  administrator  of  a  verr 
large  estate  fixed,  and  the  reasons  stated.  Allowance  for  the 
compensation  of  an  accountant  employed  by  the  administrator 

to  keep  and  make  up  his  account,  refused.     Woffi^a  Que,  223 

12.  Upon  the  removal  of  an  executor,  it  is  his  duty  immediately  to 
deliver  to  the  administrator  with  the  will  annexed,  appointed  in 


7  Stew.]  INDEX.  597 

Executors  and  Administrators— Con/muecf. 

his  stead,  all  goods  and  chattels,  moneys  and  effects,  in  his  hands, 
belonging  to  the  estate.    Aldridge  v.  MeCleUand^  287 

13.  That  part  of  the  180th  section  of  the  orphans  court  act,  which  di- 

rects that  the  removed  execator  shall  settle  his  account  at  the 
next  term  of  the  court,  and  pay  over  the  balance  to  his  successor 
within  sixty  days,  is  not  inconsistent  with  that  part  of  the  same 
section,  which  directs  that  he  shall,  immediately  after  removal, 
deliver  the  moneys  then  in  his  hands.    ld,f  237 

14.  The  object  of  the  statute  is  at  once  to  get  all  the  property  of  the 
estate  out  of  the  hands  of  the  removed  executor,  and  transfer  it 
to  his  successor,  who  has  given  bond,  and  this  applies  to  moneys 
which  it  is  ascertained    by  his  admission,  or  otherwise,  he 

^  holds.    Id.,  237 

15.  Should  it  happen  that,  on  final  settlement,  there  be  money  re- 
quired to  pay  debts  or  costs  of  settlement,  the  administrator  with 
the  will  annexed  will  be  ordered  by  the  orphans  court  to  pay 
the  same.    Id.,  287 

16.  C.  was  the  administrator  of  his  wife's  father,  sole  acting  executor 
of  her  brother,  and  sole  executor  of  her  mother,  and  complain- 
ant (C.'s  wife)  had  an  interest  in  each  of  those  estates.  On  bill 
filed  after  her  husband's  death,  against  his  executors  to  recover 
her  several  unpaid  shares — Held, 

(\)  That  they  must  account  for  the  principal  and  interest  of  securi- 
ties, standing  in  C.'s  name,  which  were  taken  by  the  complain- 
ant as  part  of  her  father's  estate,  and  which  C,  instead  of  assigning 
them  to  her,  caused  to  be  assigned  to  himself. 

(2)  That  complainant's  receipts  for  payments  on  account  of  her 
shares,  given  to  C.  at  different  times,  are  conclusive  as  against 
her  unsupported  testimony,  if  it  were  competent  (but,  under  the 
circumstances,  it  is  not),  denying  the  several  payments,  because 
they  show  that,  if  the  payments  were  never  in  fact  made,  she 
voluntarily  discharged  C.  therefrom.     Clawsan  v,  RiUy,  348 

17.  A  testator  gave  the  use  oi  all  his  estate  to  his  widow  for  life,  and 

gave  to  complainant,  among  others,  a  pecuniary  legacy,  payable 
after  the  widow's  death.  He  appointed  his  widow  and  another 
person  executors,  and  they  are  both  dead.  Administrators  cum 
iestamento  annexe  were  appointed,  and  in  a  suit  in  this  court 
against  the  widow's  executor  he  was  ordered  to  pay  them  certain 
moneys  and  to  deliver  certain  securities,  and  they  were  also 
ordered  to  settle  their  final  account  in  the  orphans  court.  They 
have  done  nothing  whatever,  owing  to  disagreements  among 
themselves. — Held,  that,  while  this  court  could  not  remove  them, 
it  could  compel  them  to  account  here,  with  a  view  to  the  pay- 
ment of  complainant's  legacy,  and  to  execute  the  other  trusts  of 
the  will.    Newman  v.  Warner,  359 
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18.  A  creditor  of  a  decedent  who  presents  his  clfiims  at  any  time 
before  the  decree  of  the  orplians  court  barring  creditors  is  actually 
taken,  is  in  time,  although  the  nine  months  limited  in  the  order 
may  have  expired.     Parker  v.  Cbm6»,  522 

Sec  Charity,  3 ;  Equitable  Conversion,  1 ;  Estoppel,  4-6  j  Evi- 
dence, 6 ;  Frauds  and  Perjuries,  1 ;  Husband  and  Wipe,  1. 

F. 

Fraud. 

1.  Where  a  debtor  has  attempted  to  discharge  a  mortgage  with  his 
own  unsecured  paper  promise,  given  to  a  person  of  great  age  and 
limited  education,  he  should  be  required  to  exercise  the  most 
scrupulous  good  faith,  and  unless  he  can  show  that  his  creditor 
fully  comprehended  the  legal  effect  of  the  acquittance  he  induced 
him  to  give,  it  should  be  adjudged  to  be  without  legal  force. 
Wildrick  v,  Swain^  167 

See  Accident,  1 ;  Estoppel,  2 ;  Mortgage,  14 ;  Specific  Per- 
formance, 1. 

Frauds  and  Perjuries. 

1.  Two  owners  of  lands  agreed  by  parol  that  the  property  should  be 
considered  and  conducted  as  partnership  property,  each  owner 
contributing  equally  to  the  support  of  a  widow,  whose  support  for 
life  was  a  charge  on  the  lands,  and  to  the  expenses  and  taxes; 
that  an  account  should  be  kept  of  the  proceeds  derived  from  the 
sale  of  the  produce  and  from  the  sale  of  any  sand  therefrom ; 
that  one  owner  might  live  on  the  land,  and  any  advancements 
for  her  support  should  be  charged  against  her,  and  at  the  death 
of  either,  a  final  account  should  be  taken.  On  a  bill  for  such 
an  account  filed  by  the  administrator  of  one  owner,  after  the 
widow's  death — Hdd^  that  it  was  no  ground  for  demurrer — 

(1)  That  the  agreement  was  by  parol. 

(2)  That  the  administrator  sues  in  a  representative  capacity,  and  re- 
quires the  defendant  to  testify  in  regard  to  transactions  with  the 
intestate. 

^)  That  the  intestate's  account  of  his  advances  and  payments  has 
been  exhibited  to  her,  and  its  correctness  admitted  by  her,  and 
hence  complainant  might  have  a  remedy  at  law.  Personette  v. 
Ptymej  2$ 

See  Mortgage,  2;  Relief  against  Judgments,  1. 

Fraudulent  Oonveyanoes. 

1,  Moneys  given  by  a  married  woman  to  her  husband  in  1855,  and 
for  which  she  received  no  evidence  or  security  until  1877,  when 
he  had  become  insolvent — Heldy  not  to  sustain,  under  the  clrcnm- 


7  Stew.]  INDEX.  599 

Fraudulent  Convey SLUGeB— Continual. 

stances,  as  against  iiis  ejcisting  creditors,  a  transfer  of  property 
to  her  in  1877,  but  as  lo  them  to  be  fraudulent.  Luers  v.  Brun- 
M  19 

2.  Where  a  fund  was  to  be  invested  during  the  lifetime  of  a  widow, 

and  then  to  be  paid  over  to  a  remtynderman — HeUly  that  a  re- 
mainderman is,  as  to  his  share  of  the  fund,  to  be  regarded  as  a 
creditor  as  against  whose  claim  therefor  a  voluntary  conveyance 
of  lands  may  be  set  aside,  although  made  during  the  lifetime  of 
the  tenant  for  life.     Sod€7i  v.  Soden^  115 

3.  If  a  sale  is  shown  to  have  been  fair  and  honest  when  made,  and 

that  no  fraudulent  purpose  then  existed,  it  cannot  be  overthrown 

by  subsequent  acts  or  purposes.     CWirling  v.  Fritts,  134 

4.  A  voluntary  deed  made  by  a  grantor  who  is  indebteil  at  the  time 

of  its  exfecuiion,  is  void  as  to  creditort»  whose  claims  then  exist. 
A  conclusive  presumption  of  fraud  arises  from  the  mere  fact  that 
debts  exist  and  the  deed  is  voluntary.     Citi/  Xatiotial  Bank  v 
Hamilton,  158 

5.  A  voluntary  deed  may  be  void  as  to  creditors  whose  claims  are 

contracted  subf<e(iuent  to  its  execution.  If  tlie  grantor  of  such  a 
deed  executes  it  in  tlie  expectation  of  shortly  contract ing»debts, 
and  with  the  design  of  so  placing  the  property  conveyed  that  if 
misfortune  afterwards  bef:ill  him,  and  he  becomes  unable  to 
pay  \ih  debts,  it  shall  be  beyond  the  reach  of  his  creditors,  the 
deed  will  be  held  void  on  the  ground  of  fraud.     Id.,  158 

6.  If  a  wife  permiLs  her  h  us  band  to  take  title  to  her  lands,  and  to 

hold  himself  out  to  the  world  as  the  owner  of  them,  and  to  con- 
tract debts  upon  the  credit  of  such  owners«hip,  she  cannot  after- 
wards, by  taking  title  to  herself,  withdraw  them  from  the  reach 
of  his  creditors,  and  thus  defeat  their  claims.     M,  153 

7.  No  one  can  be  permitte<l  to  found  a  claim  or  defence  on  an  allega- 

tion th:it  he  has  attem[>ted  to  cheat  his  credit<'iN.  Holt  v. 
Creatner,  181 

8.  If  a  mortgage  be  given  with  the  fraudulent  intent  to  cover  and 

conceal  from  the  mortgagor's  creditors  a  part  of  his  property, 
although,  as  to  another  part  of  his  property,  it  is  meant  to  be 
an  actual  security  for  an  honest  debt,  as  to  creditors  it  will  be 
altogether  void,     /d,  181 

9.  A  mortgagee,  to  be  able  successfully  to  resist  the  iinpcai'liuient  of 

his  security,  must  appear  to  be  not  only  a  mortgage^'  for  value, 
but  a  mortgagee  in  good  faith.  If  it  appears  that  his  mortgagor 
executed  the  mortgage  for  a  fraudulent  purpose,  and  that  he 
knew  of  such  purpose,  and  took  the  mortgage  to  aid  him  in  its 
execution,  his  mortgage  is  void  against  those  who  are  defrauded 
by  it,  even  if  it  is  founded  on  a  perfect  consideration.     Id.,  181 
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Ml.  The  fact  that  a  mortgagee  knows  that  his  debtor  is  trying  to 
magnify  his  liabilities,  and  wants  him  to  take  a  mortgage  for  a 
sum  no  large  that  if  his  creditors  should  regard  it  as  an  honest 
security,  his  lands  would  be  effectually  put  beyond  their  reach, 
makes  it  his  duty  to  inquire  as  to  his  debtor's  object  and  pur- 
}K)se,  and  a  failure  to  do  so  constitutes  a  fraud.  Fraud  may  be 
passive  as  well  as  active.     Id.f  181 

11.  A  debtor  possesses  the  right,  even  when  in  insolvent  circum- 
stances, of  giving  one  or  more  of  his  cre<litors  preference  over 
the  others ;  but  it  must  always  be  exercised  for  honest  ends  and 
according  to  legal  methods.     Livei^more  v.  McNair,  478 

12.  A  creditor  ha»  a  right  to  have  his  debtor's  property  applied  to 
the  discharge  of  iiis  debts  by  due  course  of  law,  and  any  disposi- 
tion which  the  debtor  may  attempt  to  make  that  has  the  effect  to 
defeat  thin  right,  is  a  fraud  against  the  creditor.     /(/.,  478 

13.  A  executed  a  mortgage  to  three  of  his  creditors,  lo  secure  notes 

made  to  them  and  some  other  of  his  creditors,  payable  in  install- 
ments, in  one,  two,  three,  four  and  live  years.  A  also  confessed 
judgment  to  one  of  his  creditors,  under  which  his  personal  prop- 
erty was  sold,  and  bought  by  one  of  his  said  three  creditors,  and 
transferred  by  him  to  the  wife  of  A,  upon  her  executing  a  chattel 
mortgage  for  the  full  amount  of  the  purchase-money.  The  ob- 
ject of  the  mortgage  and  judgment,  as  stated  by  A,  was  lo  pre- 
vent the  sale  of  his  property,  so  that  he  might,  from  its  advance 
in  value  and  the  profits  of  his  business,  be  able  to  pay  all  his 
creditors  in  full. — Heidj  that  the  mortgage  and  judgment  were 
in  contravention  of  both  the  statute  regulating  assignments  and 
the  statute  of  frauds.    Id.y  478 

14.  If  a  mortgage,  given  to  secure  a  debt  actually  due,  be  drawn  for 
a  larger  sum,  with  intent,  on  the  part  of  both  mortgagor  and 
mortgagee,  to  delay,  hinder  or  defraud  the  creditors  of  the  mort- 
gagor thereby,  it  will  be  adjudged  void  at  the  instance  of  those 
creditors,  and  will  not  be  allowed  to  stand  against  them,  even  as 
security  for  the  real  debt.     Hdntze  v.  Bentley,  588 

15.  A  mortgage,  drawn  for  $7,000,  was  accepted  by  the  mortgagee  as 
security  for  a  real  debt  of  $l,;iOO,  without  any  purpose  on  his 

•  part  to  delay,  hinder  or  defraud  the  creditors  of  the  mortgagor. 
Afterwards  tlie  mortgaged  premises  were  sold  by  the  sheriff 
under  an  execution  upon  a  judgment  prior  to  the  mortgage,  and 
parties  holding  judgments  subsequent  to  the  mortgage  refrained 
from  bidding  at  the  safe,  under  the  belief  that  the  mortgage  debt 
was  17,000,  and  so  would  absorb  all  the  surplus  proceeds  of  a 
fair  price,  and  the  mortgagee  became  the  purchaser.  It  also 
appeared  that  if  these  parties  had  known  the  truth,  they  would 
have  bid  such  a  price  as  would  have  realized  something  on  their 
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judgments.— /fe/d,  that  at  their  instance  the  sale  must  be  set 
aside,  even  though  tiie  mortgagee  had,  in  the  meantime,  conveyed 
the  premises  to  the  wife  of  the  mortgagor,  receiving  her  bond 
and  mortgage  for  the  purchase-money.     /<£.,  _t-*_        ^-       662 

See  Husband  and  Wife,  3;  Injunction,  2. 

Oift. 

1.  Where  stock  stood  in  a  testator's  name  on  the  books  of  the  corpo- 
ration, the  facts  that  the  certificate  is  found  in  the  executor's 
possession,  and  that  the  testator  gave  him  a  power  of  attorney  to 
receive  and  assign  any  scrip  or  dividend  diie  him  from  the  com- 
pany, are  not  conclusive  evidence  of  a  gift  of  the  stock  to  the 
executor.    Smith  v.  Bwiif.t^  219 

See  Husband  and  Wife,  3 ;  Undue  Influence,  1,  2. 

Guardian. 

1.  The  right  of  sureties  to  be  relieved  from  responsibility  for  the 
future  acts  or  defaults  of  administrators  or  guardians  is  absolute, 
and,  on  a  proper  application,  must  be  granted.  Where,  however, 
the  sureties  do  not  appear  on  the  day  set  by  the  court  for  the 
hearing,  their  application  may  be  treated  as  abandoned,  and 
may  be  dismissed.    Allen  v.  Sdtulers,  203 

H. 

Husband  and  Wife. 

1.  A  covenant  contained  in  a  deed  of  jointure  provided  that  the  bus- 

band  should  invest  his  wife's  separate  estate,  and  account  to  her 
for  the  income  and  for  the  rents  of  her  real  estate.  After  the 
marriage  he  received  all  of  her  personal  property  and  invested 
it,  but  never  accounted  for  nor  paid  to  her  the  income  thereof, 
nor  the  rents  of  hfer  real  estate,  which  he  also  received. — Heldj 
that  his  representative  was,  after  his  decease,  liable  to  account  to 
her  therefor,  wiih  interest  to  be  calculated  with  yearly  rests. 
Middaugh  v.  Trimmer,  82 

2.  By  the  common  law,  a  husband  had  an  absolute  right  to  all  moneys 

earned  by  his  wife ;  but  this  rule  haE  been  abrogated  in  this 
state.     Rev,  6.37  I  ^.     Tresch  v.  Wirtz,  124 

3.  Prior  to  this  statute,  a  husband  could  make  a  valid  gift  or  relin- 

quishment to  his  wife  of  her  earnings,  even  against  creditors 
whose  debts  had  already  been  contracted,    /c/.,  124 

4.  If  a  wife  places  money  in  her  husband's  hands,  to  be  invested  for 

her,  and  he  accepts  it  with  that  understanding,  he  becomes  her 
trustee,  and  is  bound  to  execute  his  trust  faithfully.    Id.^  124 

h.  The  marital  relation  does  not  disqualify  a  husband  from  becoming 

the  agent  of  his  wife.    /  124 
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See  Divorce,  l-o ;  Evidence,  6 ;  Fraudulent  Conveyances,  1, 6 ; 
Mortgage,  1,  7  ;  Trusts,  5. 


I. 

Injunotion. 

1.  An  allegation  in  a  bill  that  the  defendant,  by  virtue  of  a  judgment 

and  execution  at  law  against  complainant's  grantor,  has  seized 
upon  and  is  about  to  sell  lands  to  which  complainant  has  the 
legal  title,  presents  no  equitable  ground  for  enjoining  such  sale. 
Sheldon  v.  Stokea,  87 

2.  A  creditor's  bill  was  filed  to  set  aside  as  fraudulent  a  conveyance 

of  lands,  about  one- half  of  which  was  woodland. — Held,  that  an 
injunction  which  restrained  the  grantee  from  cutting  and  remov- 
ing the  wood  from  the  premises,  would  not  be  continued,  it  ap- 
pearing that  tiie  value  of  the  land,  without  the  wood,  was  ample 
to  satisfv  I  he  creditors  claim,  in  case  tlie  convevance  should 
altimately  be  annulled.     Portkind  Bniiding  Assn.  v.  Ct'eamer^        107 

3.  The  fact  that  the  right  of  the  complainant  dei>ends  on  an  unset- 

tled question  of  law,  is  always  fatal  to  an  application  for  a  pre- 
liminary injunction.  West  Jersey  R.  JR.  Co.  v.  Oaj)e  May  H,  IL 
Co.,       '  164 

4.  It  is  a  maxim  of  the  law  of  injunctions  that  a  preliminary  writ 

shall  not  be  awarded,  except  in  case  of  urgent  necessity,  iftid 
when  irreparable  injury  is  threatened.     /</.,  164 

5.  Where  the  averments  of  the  bill  are  met  by  a  full,  explicit  and 

circumstantial  denial  in  the  answer,  the  general  rule  directs  that 
a  preliminary  injunction  shall  be  refused.     Jd.,  164 

6  Upon  an  original  bill  file<l  by  an  attachment  creditor,  a  sheriff 
was  enjoined  from  paying  over  certain  funds  in  his  hands.  The 
court,  ex  mero  molu^  ordered  the  injunction  to  be  dissolved  because 
the  funds  were  not  attachable,  but,  on  appeal,  this  order  was 
reversed.  Motion  to  dissolve  the  injunction,  onthe  ground  that 
the  verification  of  the  bill  (which  was  general)  was  insufficient, 
denied ;  it  appearing  that  the  averments  of  the  bill  as  to  the  ser- 
vice of  the  attachment,  are  not- denied  by  the  answer,  and  that 
the  validity  of  the  attachment  is  «hown  to  the  court  bv  subse- 
quent  satisfactory  proof  as  to  the  service,  inventory  and  return 
of  the  writ,  and  also  by  the  allegations  of  the  supplemental  bill 
duly  Vitrified,  and  the  admissions  of  the  defendant  in  his  amended 
answer.  The  question  of  the  sufficiency  of  the  attachment  (the 
writ  was  served  on  the  sheriff  twice  on  the  same  day,  before  and 
after  the  funds  came  into  his  hands),  reserved  until  the  final 
hearing.  An  amendment  to  the  answer,  denying  that  the  attach* 
ment  created  a  lien,  allowed,  it  appearing  that  defendant's  couo- 
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sell  on  account  of  the  tirst  order  determining  that  the  funds  were 
not  attachable,  had  deemed  such  an  averment  unnecessary. 
Qmever  v.  Itiiekmany  29S 

7.  Belief  by  injunction  to  restrain  a  business  in  itself  lawful,  is  not  a 

matter  of  right,  but  rests  in  discretion.  If  the  le^al  right  is  not 
clear,  or  the  injury  is  doubtful,  eventual  or  contingent^  equity 
will  give  no  aid.    JDemarest  v.  HarcUianiy  469 

8.  If  the  fact  of  an  actionable  nuisance  Is  established,  the  court  is 

bound  to  compare  consequences,  and  if  it  appears  doubtful 
whether  greater  injury  will  not  be  done  by  granting  than  by 
withholding  the  injunction,  it  is  the  duty  of  the  court  to  decline 
to  interfere.    Id.,  46^ 

See  Deed,  3. 

Insanity. 

See  Lunatics,  2,  3 ;  Wills,  1. 

Insolvency. 

See  Assignment  for  Creditors,  1 ;  Bank,  1 ;  Creditor's  Bill,  1 ; 
Parties,  2. 

Insurance. 

1.  Where  one  insured  in  a  mutual  company  notified  their  agent  that 

he  had  obtained  other  insurance  on  the  premisei^,  and  the  agent 
afterwards  referring  to  the  matter  informed  him  that  his  insur- 
ance was  all  right — Held,  that  the  company  was  bound  by  the 
notice  and  declaration  of  the  agent.     Coniba  v.  Shrev^abury  /rw. 

Co.,  403 

• 

2.  One  of  the  additional   policies  having  afterwards  been  canceled 

and  another  for  the  same  amount  written  in  another  company, 
and  the  same  agent,  on  inquiry  by  the  insured,  having  stated 
that  notice  of  such  substitution  was  unnecessary— i/ie/d,  that  the 
company  was  bound  by  the  notice  to  him.     /rf.,  403 

3.  The  partnership  in  whose  name  the  policy  was  issued  was  dis- 

solved before  the  fire,  and  the  retiring  partner's  interest  trans- 
ferred to  his  copartner,  who  continued  the  business,  and  the 
company  paid  a  dividend  to  him  after  such  transfer. — Heldf  that 
they,  by  the  payment,  waived  any  objection  they  might  have 
had  on  that  score.    /</.,  40^ 

See  Accident,  1. 

Interest. 

See  Appeal,  1 ;  Contract,  2 ;  Equitable  Conversion,  1 ;  Exec- 
utors, 6,  7 ;  Husband  and  Wife,  1 ;  Trustee,  1. 
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J. 
Judioial  Sales. 

1.  A  resale  of  premises,  sold  under  a  foreclosure  execution  ordered, 

where  one  claiming  an  interest  in  the  premises  has,  bj  neglect 
of  her  counsel,  been  deprived  of  an  opportunity  to  protect  that 
interest,  and  the  property  seems  not  to  have  produced  the 
"  highest  and  best  price  it  would  bring  in  cash  at  the  time  of  the 
sale."  (P.  X.  0/  1880  p,  255).  Mutual  Benefit  Life  In*.  Cb.  v. 
OotUd,  417 

2.  The  act  of  1880,  which  requires  that  foreclosure  sales  shall  not  be 

confirmed,  unless  the  property  has  been  sold  at  the  best  price  it 
would  bring,  applies  to  all  foreclosure  sales,  and  not  merely  to 
those  in  which  a  personal  decree  for  deficiency  is  sought.    Id.,     417 

3.  Where  the  owner  of  the  equity  of  redemption  in  mortgaged  lands 

has  assigned  for  the  benefit  of  his  creditors,  he  retains  such  an 
interest  that  he  may  apply  to  set  aside  a  sale  of  the  lands  under 
foreclosure,  notwithstanding  the  assignment.  Delawart,  Lacka- 
wanna and  Western  It.  R.  Co.  v.  Seranton^  429 

4.  In  this  case,  he  had  made  no  defence  to  the  foreclosure  suit,  and 

in  his  petition  to  set  aside  the  sale,  claimed,  as  one  ground,  that 
the  mortgage  was  only  collateral,  and  that  the  principal  security 
for  the  debt  had  not  been  resorted  to  or  exhausted. — Heldy  that 
that  ground  was  not  available  to  him  under  the  circumstances, 
id,  429 

6.  The  object  of  the  fourth  section  of  the  act  of  1880  (P.  L.  of  1880 
p.  256)y  is  merely  to  prevent  the  sacrifice  of  property  at  fore- 
closure sales,  so  far  as  it  may  be  done  by  requiring  proof,  to  the 
satisfaction  of  the  court,  that  at  the  sale  the  property  brought 
the  best  price  tlien  obtainable  for  it  at  a  foreclosure  sale  for  cash. 
The  legislature  did  not  intend  by  it  to  authorize  the  court  to 
protect  the  property  from  sacri6ce  by  setting  aside  sales  until  an 
adequate  price  should  be  obtained  for  it.    id,  429 

See  Accident,  4 ;  Estoppel,  1 ;  Fraudulent  Conveyances,  15. 

Jurisdiction. 

1.  No  court  can  enforce  its  process  or  orders  beyond  the  limits  of 

the  state  which  ordained  and  established  it.  EUzabethtown  San, 
Inst.  V.  Gerber,  130 

2.  Complainant's  claim  of  damages  for  defendant's  failure  to  perform 

his  contract,  cannot  be  sustained  in  equity.  The  remedy  is  at 
law.     Reilty  v.  Roberts,  299 

3.  A  bill  against  several  defendants  for  a  discovery,  accounting  and 

repayment  of  alleged  unlawful  overcharges  for  freight,  the  lia- 
bility therefor  being  purely  legal  and  enforceable  at  law,  cannot 
be  sustained,  on  the  ground  that  one  defendant  is  liable  as  the 
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lessee  of  several  short  lines  of  railroad,  and  that  the  other 
defendants,  the  lessors,  are  also  liable,  and  that  if  complainant 
be  compelled  to  resort  to  law  for  redress^  he  must  sue  each 
defendant  for  a  fractional  part  of  each  overchai^.  ScoU  v.  Erie 
Bailvpoy  Co,,  354 

See  Chjlbity,  2;  Comity,  1-3;  CJorporation,  2;  Divorce,  2; 
DowEB,  1,  2,  4;  £xECUTORs,  17 ;  Frauds  and  Perjuries,  1; 
Injukction,  3. 

L. 

Laohes. 

Se9  Divorce,  3 ;  Belief  against  Judgment,  1. 

Landlord  and  Tenant. 

1.  In  the  absence  of  any  agreement  to  the  contrary,  a  tenant  for  years 

makes  repairs  at  his  own  expense.    Heintze  y.  Bentley,  562 

See  Mortgage,  2;  Beceiver,  1. 

liunatics. 

1.  An  inquisition  de  lunatico  inquirendo  simply  makes  a  prima  facie 

case.    HUl  v.  Day,  150 

2.  Where  there  is  no  reason  to  suspect  fraud,  the  test,  in  cases  where 

mental  incapacity  is  charged,  is,  did  the  person  whose  act  is 
challenged  possess  sufficient  mind  to  understand,  in  a  reasonable 
manner,  the  nature  and  effect  of  the  act  he  was  doing,  or  the 
business  he  was  transacting  ?    /(/.,  150 

3.  A  principal's  insanity  revokes  the  authority  of  his  agent,  except 

in  cases  where  a  consideration  has  previously  been  advanced,  so 
that  the  power  has  become  coupled  with  an  interest ;  or  where  a 
consideration  of  value  is  given  by  a  third  person  trusting  to  au 
apparent  authority,  and  in  ignorance  of  the  principal's  inca- 
pacity.   Id,,  150 

See  Equitable  Conversion,  1 ;  Trust,  8 ;  Wills,  1. 

M. 

Maxims. 

1.  The  law  will  not  permit  a  thing  to  be  done  by  indirect  means 

which  it  is  not  lawful  to  do  by  direct  means.  Livermore  v. 
McNair,  478 

2.  Equity  cares  very  little  about  mere  matters  of  form ;  it  endeavors 

to  deal  with  the  substance  of  affairs,  and  to  regulate  its  judg- 
ment according  to  the  real  purposes  which  have  controlled  par- 
ties in  the  matters  brought  before  it  for  relief  or  correction.    Id,,  478 
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8.  Common  error  sometimes  passes  as  law,  but  no  error  can  be 
raised  to  that  dignity  until  it  has  been  declared  to  be  law  hj  a 
judicial  tribunal  of  superior  jurisdiction,  and  is  afterwards  so 
far  adopted  as  law,  in  practice,  as  to  render  a  return  to  the  true 
rule  of  law,  destructive  of  existing  interests.  Ocean  JBeaeh 
Assn,  V.  Brinleyf  438 

4.  Equity  recognizes  no  rule  as  binding  which  will  constrain  it  to  do 
injustice.    Hannon  v.  Christopher ^  459 

Communia  error  facit  ju8f  448 

Extra  territorium  ju8  ditenUj  <fec.,  133 

Mobilia  sequuJitur  personam^  453 

Nemo  debet  bis  vexari  pro  eadem  causOy  633 

Non  dai  qui  non  hahet,  234 

Sic  utere  tuo  ut  alienum  non  loDdaSf  474 

Stat  pro  roHone  voluntaSf  521 

Verba  generaliOj  <fcc.,  176 

Mechanios'  Lien. 
See  Accident,  3. 

Mergrer. 

1.  B.  held  lands  in  trust  for  the  benefit  of  a  married  woman.  After- 
wards, a  mortgage  on  the  same  lands,  given  by  his  cestui  que 
truHt  and  her  husband  before  the  conveyance  to  him,  was  assigned 
to  him  on  his  paying  it.  He  conveyed  the  lands,  pursuant  to 
the  direction  of  his  cestui  qv^  trust,  subject  to  the  mortgage,  and 
assigned  the  mortgage  at  the  same  time  to  his  grantee. — Held, 
that  there  was  no  merger  of  the  mortgage  in  B.'8  hands,  and 
that  judgments  against  him,  recovered  before  his  conveyance  of 
the  premises,  were  not  liens  thereon.    Denzler  v.  CyKeefe,  361 

Mortgraere. 

1.  A  married  woman,  in  order  to  enable  her  husband  to  procure  his 

portion  of  the  capital  of  a  partnership,  gave  a  mortgage  on  her 
separate  estate  to  her  htisband's  partner,  to  be  used  for  the  pur- 
pose. He  obtained  the  money  from  the  complainant  on  an  as- 
signment of  the 'mortgage. — Heldy  that  an  agreement  between 
the  partners  and  the  mortgagor  as  to  the  payment  of  the  mort- 
gage out  of  the  husband's  profits  of  the  firm's  business,  could  not 
affect  the  title  or  interest  of  the  complainant  in  the  mortgage,  he 
having  had  no  notice  of  such  agreement  at  the  time  of  the 
assignment.     Ferdon  y.  MiUer,  10 

2.  A  deed  of  lands  accompanied  by  a  lease  thereof  to  the  grantor, 

containing  a  clause  for  redeeming  the  lands,  by  paying  a  certain 
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amount  within  a  Bpei'ified  time,  is  a  moHg>c)^e,  and  not  defeated 
by  the  grantor's  failure  to  ninke  a  tender  within  the  time  limited, 
although  the  grantee  took  possescaon  of  the  premises  at  the  expi- 
ration of  the  leuse.  The  time  for  making  6ueh  tender  may  be 
extended  By  parol.     Vliet  v.  Young ^  15 

3.  Two  purchase-money  mortgages  on  the  same  premises  were  given 

and  recorded  Himultaneously  in  September,  1859.  One  of  ihem 
was  payable  in  eight  months,  without  interest,  and  was  further 
securtd  by  a  surety  on  the  bond.  The  other  was  payable  In 
fifteen  years,  with  interest.  The  surety  paitl  his  bond  when  i, 
fell  due,  in  May,  I860,  but  obtained  no  assignment  of  the  mort- 
gage  until  November,  1869,  and  did  not  record  his  assignment 
until  November,  1875.  The  mortgagee  assigned  the  other  mort- 
gage to  B.  in  March,  1868,  nnd  that  assignment  was  recorded 
the  same  month. — Held^  that  the  mortgages  were  concurrent 
liens ;  the  fact  that  one  became  due  before  the  other  giving  it  no 
priority.     Cotterd  v.  Ilusony  38 

4.  After  five  mortgages  had  been  given  on  a  tract  of  land,  a  small 

strip  thereof  was  condemned  and  taken  for  a  railroad  track,  and 
the  owner  paid  therefor.  The  fourth  and  fiHii  mortgages,  held 
by  the  bank,  were  subsequently  foreclosed,  the  mortgagor  being 
made  the  only  defendant.  At  the  foreclosure  sale  thereunder 
the  bank  bought  the  premises.  Afterwards  the  second  mortgage 
was  foreclosed,  making  the  railroad  company  a  defendant,  among 
others,  and  the  bank  came  in  and  proved  its  mortgnges. — Held, 
that  the  decree  should  order,  first,  the  sale  of  all  the  land  (except- 
ing the  strip  condemned)  to  satisfy,  in  order,  all  five  of  the 
mortgages,  and  in  case  of  a  deficiency,  then  the  sale  of  that 
strip.    Foster  v.  Union  National  Bank  of  Bahway^  48 

5.  If  a  grantee  who  has  assumed  the  payment  of  a  mortgage  recon- 

ve^'s  the  lands  in  good  faith  to  his  grantor,  who  in  turn  assumes 
it,  the  liability  of  the  former  to  the  holder  of  the  mortgage  is 
terminated.     Laing  v.  Byme^  52 

6.  Where  a  mortgagor  gave  a  mortgage  covering  all  of  his  interest 

in  a  corporation  and  in  its  lands — Udd^  that  it  was  not  a  Hen  on 
lands  then  owned  by  him,  and  which  he  was  under  contract  to 
convey,  and  afterwards  conveyed  accordingly  to  the  corporation, 
superior  to  the  title  of  the  corporation,  but  only  a  lien  on  his 
interest  in  the  company.     Parsons  v.  Lent^  60 

7.  A  married  woman  may,  with  her  husband,  mortgage  her  own 

lands  to  secure  the  payment  of  his  debts  or  those  of  any  other 
penon,  for  the  payment  of  which  she  is  in  no  way  liable. 
Merchant  v.  Thompson,  73 

8.  Since  the  act  of  1880  (P.  L.  of  1880  p.  255),  there  can  be  no  decree 

for  deficiency  in  a  foreclosure  suit  agaiii?t  the  obligors  in  the 


608  INDEX.  [34  Eq. 

Mortfiraero — Continued, 

bond  secared  by  the  mortgage  in  suit.  Naar  v.  Union  and  Etta 
La  id  Cb.,  Ill 

9.  In  the  construction  of  a  release  of  a  mortgage,  the  question  is,  not 

what  did  the  parties  mean  to  do,  but  what  have  they  done  bj 
apt  and  proper  words.  Woodruff  v.  Morrigtown  InsiiitUion  for 
ScudngSf  174 

10.  Where  a  recital  is  followed  by  general  words,  the  general  words 

will  be  held  to  be  limited  or  qualified  by  the  recital,    /d.,  174 

11.  It  is  an  established  rule  that  the  assignee  of  a  mortgage  takes  it 
subject  to  all  the  equities  which  the  mortgagor  may  claim  against 
it,  but  free  from  secret  equities  existing  in  favor  of  third  pex^ 
sons.    Id.f  174 

12.  The  validity  of  a  mortgage  made  in  good  faith,  to  secure  future 
advances,  is  no  longer  open  to  question.     IIoU*v.  (dreamer,  181 

13.  T.  H.  made  a  deed  to  L.  H.,  in  1867,  which  was  recorded.  L 
H.  made  a  deed  back  to  T.  H.,  in  1868,  which  was  never  re- 
corded. T.  H.  made  a  mortgage  upon  the  same  property  to  R, 
in  1871,  which  was  recorded.  Afterwards,  L.  H.  made  a  second 
deed,  purporting  to  convey  again  this  property  to  T.  H.,  in  \8tl% 
In  1874,  T.  H.  made  a  mortgage  to  W.  W.  P.— IfeW,  that  the 
mortgage  to  W.  W.  P.  was  a  superior  encumbrance,  the  last 
mortgagee  having  no  actual  notice  of  the  mortgage  to  B.,  or  the 
deed  to  T.  II.,  made  in  1868.    Bingham  v.  Kvkland,  229 

14.  The  question  of  abatement  from  amount  of  mortgage,  on  acoonot 
of  deficiency  in  conteuts  of  the  premises,  may  be  raised  by  the 
mortgagor  in  foreclosure  proceedings,  by  answer.  Dayton  v. 
Meluik,  245 

15.  If  a  vendor  fraudulently  sepresenta  the  number  of  acres,  and 
thereby  induces  the  vendee  to  pay  more  for  the  premises  than  he 
otherwise  would,  an  abatement  will  be  allowed.    Id.,  24-5 

16.  There  will  also  be  abatement  where  there  is  gross  mistake.    Jd^  245 

17.  Lands  covered  by  a  mortgage  were,  in  part,  afterwards  laid  oat 
by  the  mortgagor  as  a  public  street,  and  accepted  and  treated  as 
such  by  the  municipal  authorities.  Subsequently  the  mortgagee 
released  that  part  of  the  mortgaged  premises  adjoining  the  street^ 
and  described  it  as  bounding  on  the  street. — Held,  that  the  land 
lying  in  the  street  is,  as  against  the  mortgagee,  subject  to  the 
public  rights  acquired  by  the  dedication  and  release.     Vredand 

V.  Torrey,  312 

18.  A  mortgage  was  given  by  a  son  to  his  father,  in  order,  as  the 

father  testified,  "  to  accommodate  him  financially — to  do  what  he 
pleased  with  it." — Heldj  tlvit  an  absolute  assignment  of  it  to  com* 
plainant,  to  satisfy  in  .part  a  former  decree  which  he  had  obtained 
ag&inst  the  father,  was  not  a  misappropriation.     Wood  y.  OondU,  434 
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19.  Since  the  statute  of  1880  (P.  L.  of  1880  p.  J?J5),  a  personal  de- 

cree for  deficiency  cannot,  on  foreclosure,  be  obtained  against  a 
mortgagor.    AUen  v.  Allen,  493 

20.  The  grantees  of  the  mortgaged  premises  who  assumed  the  pay- 
ment of  the  mortgage  in  their  respective  deeds,  are,  nevertheless, 
still  liable  to  the  mortgagee  on  their  several  assumptions,  if  a 
deficiency  remain  after  foreclosure,  and  their  liability  may  be 
enforced  through  an  independent  suit  in  equity.     Id ,  493 

21.  A  trust  deed  empowered  the  trustee  to  mortgage  the  lands 
thereby  conveyed  to  such  persons  as  the  cestui  que  trust  might 
designate  in  writing.  The  cestui  que  trust  afterwards  became  in- 
debted to  the  respondents  for  moneys  paid  by  them  for  his  use, 

•  on  his  checks  and   notes.    Thereupon  he  requested  the  trustee 

in  writing  to  execute  a  mortgage  to  the  respondents  to  secure 
the  payment  of  the  notes  or  other  commercial  paper  then  or 
thereafter  made  or  endorsed  by  him,  and  discounted  by  the  re- 
spondents, not  exceeding  $10,000  in  amount.  Under  a  subse- 
qnent  written  request,  the  trustee  gave  another  mortgage  on  the 
same  premises  to  appellant's  testator. — Hcldy  that,  as  against  the 
appellant's  mortgage,  the  respondents  could  recover  the  full 
amount  of  the  cestui  qu^  trusts  notes  paid  by  them,  whether  dis- 
counted by  them  or  not,  except  one  not  duly  protested,  and  also 
all  of  his  checks  so  paid,  not  exceeding,  in  the  aggregate,  $10,000. 
Jones  v.  State  Banking  Co.,  543 

22.  If  a  first  mortgagee  have  knowledge  of  the  existence  of  a 
second  encumbrance  on  the  estate,  he  will  not  be  entitled  to  pri- 
ority for  subsequent  advances,  provided  it  was  optional  with 
him  whether  to  make  such  advances  or  not    Heintze  v.  Bentley,  662 

See  Acx:iDENT,  3;  DsED,  2;  Estoppel,  2;  Executors,  1,  2;  Ju- 
dicial Sales,  1,  2,  4,  5;  Merger,  1 ;  Notice,  1,  2 ;  Parties, 
2 ;  Plbading,  1-3 ;  Kccsxyer,  1 ;  Set-off,  1 ;  Specific  Per-* 
fobmance,  3;  tender,  1,  2,"  fraudulent  conveyances, 
14,  15. 

Miinioipal  Corporations. 

1.  Public  agents  can  only  bind  the  municipality  which  they  represent 

when  they  act  within  the  limits  of  their  chartered  authority. 
New  Jersey  and  New  England  Telegraph  Co.  v.  Jersey  City,  117 

2.  A  municipal  corporation  may  always  interpose  successfully  the 

defence  of  ultra  vires  to  a  contract  not  within  the  scope  of  its 
chartered  powers.    Id.,  117 

8.  If  public  agents  concede  privileges,  they  must  restrict  the  conces- 
sion to  such  as  may  be  given  without  detriment  to  the  public. 
This  the  party  to  whom  the  concession  is  made  is  bound  to  un- 
derstand.   Id.,  117 

39 
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See  MoBTGAOE)  17 ;  Quia  Timet,  1 ;  Taxbs,  1. 

N 

Notice. 

1.  Recording  a  mortgage  in  the  records  of  assignments  of  mortgages, 

is  not  constructive  notice.     Parsone  v.  Lent,  67 

2.  Where  one  who  has  no  title  makes  a  mortgage,  which  is  recorded, 

and  Bubseqaently  acquires  title,  a  subsequent  purchaser  is  not 
chai^eable,  under  our  registry  acts,  with  constructive  notice  ot 
the  mortgage.     Bingham  v.  Kirkland,  229 

See  Accident,  4 ;  Estoppel,  1 ;  Insurance,  1,  2 ;  Mobtgaoe,  1, 
13;  Pleading,  5;  Possession,  1,  3. 

Nuisance. 

1.  The  law  does  not  regard  every  trifling  injury  or  annoyance  as  an 

actionable  nuisance.  No  man  is  under  a  legal  duty  to  consult 
the  taste  or  preferences  of  his  neij^hbor  in  the  use  of  his  prop- 
erty, but  he  is  bound  to  respect  his  neighbor's  legal  rights. 
Demareat  v.  Hardham,  469 

2.  In  such  cases,  the  court  should  consider  the  customs  of  the  people, 

the  nature  and  character  of  their  employments,  the  uses  to  which 
they  generally  devote  their  property,  and  the  circumstances  and 
surroundings  of  the  business  which  is  alleged  to  be  a  nuisance. 
What  would  constitute  a  nuisance  in  one  place  would  be  per- 
fectly legitimate  in  another.    Id.,  469 

3.  Complainants  and  defendant  occupied  adjoining  building   the 

walls  touching  in  places.  Tlie  force  of  the  defendant's  machinery 
caused  the  building  of  the  complainants  to  vibrate  to  such  an  ex- 
tent as  to  interfere  seriously  with  the  business  of  the  complain- 
ants.— Hcldf  that  the  defeudaut  was  gallty  of  a  nuisance  which 
it  was  the  duty  of  the  court  to  restrain.    /c2.,  469 

See  Injunction,  8 ;  Parties,  1. 


o. 

Orphans  Oourt. 

Sec  Appeal,  2;  Executors,  3. 


P. 

Parties. 

1.  Several  persons  may  join  in  a  suit  to  restrain  a  nuisance  which  is 
common  to  all,  and  affects  each  in  the  same  way;  but  where 
several  personH  owning  distinct  parcels  of  land,  or  occupying 
diflerent  dwellings,  and  having  no  common  interest,  seek  to  re- 
strain a  nuisance  in  conseciuence  of  the  special  injury  done  to 
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each  particular  property,  each  must  bring  a  separate  suit,  and 
obtain  relief,  if  at  all,  on  his  own  special  wrong.  Demurest  v. 
Hardham,  469 

2.  The  direction  of  the  statute,  that  the  assets  of  an  insolvent  estate 

shall  be  distributed  ratably  among  the  creditors  of  the  decedent, 
gives  them  a  lien  on  such  assets,  and  entitles  them  to  a  standing 
to  contest  the  validity  of  a  chattel  mortgage  not  filed  according 
to  the  statute.     Ourrie  v.  Knightf  485 

3.  In  a  bill  filed  by  certain  depositors  of  an  insolvent  savings  bank 

(for  which  a  receiver  had  been  appointed),  on  behalf  of  them- 
selves and  such  other  depositors  as  might  choose  to  join  therein, 
against  certain  of  the  managers  of  the  bank,  to  compel  the  pay- 
ment of  so  nmch  of  complainant's  deposits  as  they  may  not  real- 
ize out  of  the  assets  of  the  bank,  two  grounds  of  relief  were  set 
up :  first,  fraudulent  public  misrepresentations  by  the  defendants, 
which  induced  complainants  to  become  and  remain  depositors, 
and,  second,  culpable  mismanagement  of  the  bank's  funds.  On 
demurrer  for  misjoinder  and  non-joinder — Heldj 

(1)  That  complainants  cannot  sue  jointly  for  the  misrepresentation, 
although  it  was  general  in  character  and  addressed  to  the  public 
but  they  may,  fur  the  mismanagement. 

(2)  That  suit  should  primarily  be  brought  by  the  bank,  but  if  it  can- 
not or  will  not  sue,  then  the  depositors  may  proceed,  but  since 
the  damages  recovered  would  be  assets  of  the  bank,  it  or  its  re- 
ceiver is  a  necessary  party.     Chester  v.  Hcdliardf  341 

See  Divorce,  2 ;  Executors,  4 ;  Practice,  1 ;  Tender,  2. 

Partnership. 

See  Frauds  and  Perjuries,  1 ;  Insurance,  3 ;  Mortoaqe,  1. 

Payment. 

1.  The  acceptance  of  the  promissory  note  of  a  debtor,  for  a  precedent 

debt,  will  not  operate  as  a  discharge  or  satisfaction  of  the  debt, 
unless  it  is  agreed  that  such  shall  be  its  effect.  Wildriek  v. 
Swain,  167 

2.  The  giving  of  a  depositor  credit  for  the  amount  of  the  loan  on  the 

books  of  the  bank,  the  same  being  entered  in  her  pass-book  and 
remaining  subject  to  her  check  for  a  long  time  before  the  bank 
closed  its  doors,  was  an  actual  payment  of  the  money  to  her. 
And  she  is  not  entitled  to  a  deduction  from  her  indebtedness  of 
so  much  of  the  borrowed  money  as  remained  on  deposit  when 
the  bank  suspended  payment.     Hannon  v.  WUliamSy  255 

3.  A  debtor  cannot  discharge  his  liability  to  his  creditor  by  seeking 

some  person  whom  his  creditor  happens  to  owe,  and  paying  his 
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debt  to  him.  Beceiver  of  State  Bank  v.  First  National  Bank  of 
Plainfield,  450 

Stre  Bank,  1 ;  Executors,  1. 

Pleadingr. 

1.  A  presumption  of  payment  of  a  mortgage  from  lapse  of  time  may 

be  raised  by  a  demurrer,  and  such  a  demurrer  does  not  admit  the 
allegations  of  a  bill  that  both  the  principal  and  interest  of  the 
mortgage  are  now  due  and  owing,  because  such  allegations  are 
rather  concluHions  than  averments  of  facts.     Olden  v.  Hubbard,      85 

2.  Any  existing  circumstances  which  would  repel  such  presumption 

must  be  averred  in  the  bill,    /d,  85 

3.  If  the  validity  of  a  release  of  an  assumption  of  a  mortgage  (when 

a  decree  for  deficiency  is  sought)  is  questioned,  the  complainant 
must  frame  the  issue  so  as  to  raise  the  question.  Vredand  v. 
Torrey,  312 

4.  The  defendants  filed  a  bill  to  restrain  complainant  from  interfer- 

ing with  the  height  of  a  certain  dam,  whereupon  complainant 
instituted  a  counter-suit  to  compel  defendants  to  reduce  its 
height.  By  a  decision,  rendered  in  1879,  in  defendants'  suit, 
their  claim  was  upheld,  and  the  complainant  relegated  to  law 
for  redress.  On  motion  to  dismiss  complainant's  suit  for  non- 
prosecution — Ileldf  that  the  suit  cannot  be  retained  for  the  pur- 
pose of  compelling  defendants  to  pay  the  damages  which  com- 
plainant may  hereafter  recover  at  law,  in  case  they  refuse  to  pay 
such  damages,  because  the  bill  neither  asks  for  nor  is  adapted  to 
such  relief.     McFarlan  v.  MoitU  Oanal  and  Banking  Co.,  369 

6.  A  party  claiming  to  be  a  bona  fide  purchaser,  must  deny  no- 
tice not  only  at  the  time  of  his  purchase,  but  also  before  or  at 
the  time  when  his  deed  was  executed,  and  consideration  paid. 
Dean  v.  AndertfoUf  496 

See  Injunction,  1 ;  Mortgage,  14. 

PoBseesion. 

1.  T.  II.  was  in  {possession  of  premises  before  he  made  his^deed  to  L. 

IL,  in  1807,  and  remained  in  possession  down  to  the  time  of 
making  the  mortgage  to  W.  W.  P.,  in  1874. — Held,  that  his  pos- 
session was  not  notice  to  W.  W.  P.  of  the  title  of  T.  H.,  under 
the  unrecorded  deed  of  1868,  so  as  to  require  W.  W.  P.  to  search 
against  the  acts  of  T.  H.  from  that  time.  ^  Bingham  v.  Kirk- 
land,  *  *      229 

2.  When  a  vendor  remains  in  possession  after  making  his  deed,  a 

purchaser  from  his  grantee  has  a  right  to  rely  upon  the  deed  of 
the  vendor  in  possession,  as  a  complete  answer  to  any  inquiry 
which  his  possession  would  suggest.     Id.,  229 
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3.  The  posseBsion  which  suggesU  inquirj  to  a  purchaser,  and  is  no- 
tice to  him  of  the  possessor's  interest  in  the  land,  is  a  possession 
existing  at  the  time  of  the  purchase.    Id.,  229 

See  AccroENT,  4;  Estoppbl,  1 ;  Gift,  1. 

Po"wer. 

1.  No  man  can  set  aside  the  law  hy  his  deed  or  will.  He  maj  make 
any  disposition  of  his  property  he  sees  fit,  provided  he  does  not 
attempt  to  contravene  or  overthrow  the  law.  Orweling  v.  FrittSf    134 

See  Trusts,  3. 

Praotioe. 

1.  Suit  by  receiver  of  an  insolvent  bank  to  recover  moneys  of  the 
bank  received  by  one  of  its  creditors,  subsequently  to  his 
appointment. — Held,  that  the  complainant  could  have  no  relief 
by  petition,  but  only  by  bill,  and  that  the  fact  of  his  being  an 
officer  of  the  court  entitled  him  to  no  privilege  not  accorded  to 
other  suitors.  Receiver  of  State  Bank  v.  First  National  Bank  of 
Plainfield,  •  450 

See  Appeal,  1,  2 ;  CkxsTs,  1-3 ;  Creditor's  Bill,  1 ;  Evidence,  2, 
3,  6,  6 ;  Executors,  3 ;  Guardian,  1 ;  Injunction,  6. 

PreBumption. 

See  Fraudulent  Conveyances,  4 ;  Pleading,  1,  2, 


Q. 

Quia  Timet. 

1.  Sales  of  land  under  municipal  assessments  based  on  an  unconstitu- 
tional statute,  and  sales,  for  taxes,  to  the  city  for  a  term  of  years 
exceeding  that  limited  by  the  charter,  are  clouds  on  the  title  of 
such  lands  which  this  court  may  remove.  Oaihoun  v.  Elizo' 
beth,  367 

R. 

Bailroad. 

See  Constitution,  1 ;  Eminent  Domain,  1. 

Keoeiver. 

1.  Pending  the  foreclosure  of  a  mortgage  on  a  farm,  a  receiver  was, 
with  the  written  consent  of  the  solicitors  of  all  the  parties  in  in- 
terest, appointed,  with  power  to  let  the  premises. — Held,  that  he 
could  let  the  farm  for  a  year  without  a  special  order,  that  being 
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the  usual  term  for  such  leases,  and  that  such  lease  was  neither 
limited  nor  terminated  by  the  duration  of  the  suit  Shreve  ▼. 
Hankimony  41S 

See  Contract,  2 ;  Pabtiss,  3 ;  Practice,  1. 

Reformation  of  Instruxnents. 

1.  Except  under  very  extraordinary  circumstanoea,  a  court  of  equity 
will  not  lend  its  assistance  to  reform  a  voluntary  deed,  or  to  en- 
force the  specific  performance  of  a  voluntary  contract.  Wood- 
ruff V.  Morristown  Inst,  for  SavingSf  174 

See  Accident,  1. 

Relief  affainst  Judcrment* 

1.  By  a  written  agreement  for  the  exchange  of  lands,  the  complainant 
was  to  secure  to  the  defendant  for  his  (defendant's)  use,  one-half 
of  the  rye  then  growing  on  complainant's  land,  which  was  under 
lease,  and  by  a  simultaneous  verbal  agreement,  the  growing 
wheat  thereon  was  reserved  to  complainant's  tenant  then  on  the 
p]S^mi8es.  The  deed,  which  was  afterwards  given,  was  a  war- 
ranty deed,  and  contained  no  reservation  of  the  crops  at  all, 
because  the  scrivener  regarded  it  as  unnecessary.  The  defend- 
ant, denying  the  tenant's  claim  to  the  wheat,  converted  it  to  his 
own  use,  whereupon  the  tenant  recovered  a  judgment  against 
him  for  its  value.  Then  the  defendant  recovered  a  judgment  at 
law  in  respect  thereof,  against  complainant,  for  breach  of  cove- 
nant in  the  deed,  and  on  that  judgment  a  writ  of  error  by  com- 
plainant is  still  pending. — Heldj  that  complainant  having  oonclo- 
sively  shown  that  the  wheat  was  reserved  at  the  time  of  the 
exchange,  may  restrain  defendant  from  further  proceeding  on  or 
enforcing  his  judgment  at  law,  and  that  such  right  has  not  been 
lost  by  his  laches.     Thompson  v.  TSlton,  30$ 

Remainder. 

Seie  Devise,  2,  4 ;  Fraudulent  Conveyances,  2. 

Rules. 

208,  i29 

210,  2W 

S. 
Set-Off. 

1.  In  this  state,  it  is  provided  by  statute  that  in  a  suit  by  an  assignee 
of  a  mortgage,  all  just  set-oflb  and  other  defences  shall  be 
allowed  against  him  which  would  have  been  allowed  if  his 
assignor  had  brought  the  action.  Rev.  708^  {  SL  Wof^dward  v. 
Morristoum  Inst,  for  Savings,  1T4 
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2.  A  depositor  in  an  insolvent  savingB  bank,  who  is  also  a  debtor  to 
the  institution  for  money  borrowed,  is  not  entitled  to  set  off  the 
amount  of  his  deposit  against  his  indebtedness.  The  ordinary 
rules  of  set-off  between  debtor  and  creditor  do  not  apply  to  the 
case.    Hannon  v.  WUliafw,  255 

See  Payment,  2. 

Bpeoiflo  Performance. 

1.  In  an  exchange  of  lands,  the  defendant  agreed  to  cancel  certain 

judgments  which  were  liens  on  part  of  his  premises,  and  to 
secure  tlie  difference  between  the  properties  in  value  ($3,000)  by 
giving  complainant  a  first  mortgage  on  a  farm  in  Delaware,  the 
value  of  which  he  grossly  exaggerated.  He  made  provision 
for  satisfying  the  judgments,  but  never  in  fact  did  so,  and  they 
are  still  uncanceled  of  record.  The  Delaware  mortgage  was  a 
second  mortgage.  It  was  accompanied  by  another  mortgage,  on 
lands  in  this  state,  which  he  misrepresented  as  to  quantity,  to 
Indemnify  complainant  for  loss  under  the  Delaware  mortgage. 
The  Delaware  property,  on  a  subsequent  foreclosure,  produced 
only  enough  to  pay  the  first  mortgage  on  it.  Complainant  sold 
the  property  covered  by  the  judgments,  and  warranted  the 
title. — Heldy  that  she  is  entitled  to  specific  performance  of  the 
agreement  as  to  canceling  the  judgments,  and  also  to  relief  on 
account  of  defendant's  false  and  fraudulent  representations  as  to 
the  mortgages,  and  the  $3,000  were  therefore  declared  a  lien  on 
the  premises  conveyed  to  defendant,  subject  to  prior  b<ma  fide 
encumbrances.    ReiUey  v.  BobertSf  299 

2.  In  1876,  defendant  obtained  possession  of  certain  letters,  docu- 

ments &c.,  alleged  to  be  valuable  in  establishing  complainant's 
heirship  to  a  foreign  estate,  for  the  purpose  of  investigating  the 
claim,  and  to  prosecute  it  for  a  share,  if  successful.  He  further 
agreed  to  return  the  papers  on  demand,  but  refuses  to  do  so,  and 
has  taken  no  steps  to  obtain  the  estate. — Held^  that  the  court  had 
power  to  order  the  papers  to  be  delivered  to  complainant.  Pat- 
tiaon  V.  SkvUmaiit  344 

3.  The  court  will  decree  specific  performance  of  a  contract  to  give  a 

mortgage  upon  lnn<ls,  where  the  contract,  although  by  parol,  has 
been  executed  on  complainant's  part.    Dean  v.  Anderson,  496 

Statutes  of  Great  Britain. 

4S  Elu,  c.  4y  104 

Statutes  of  New  Jersey  (Private). 

Highlands  and  Seabright  Turnpike  Co.,  P.  L.  1875,  p.  101,  317 

Burlington  County  Lyceum,  P.  L,  1876,  p,  262,  327 

Mechanics  and  Laborers  Saving  Bank,  P.  L,  1869,  p.  179,  399 
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Statutes  of  New  Jersey  (Publio). 

ABsignmenty 

lUv,  p.  S6, 1 1, 

481 

Appeal, 

Bev.  p.  791,  2  176, 

526 

Corporations, 

Ben.  p,  189,  i  72, 

455 

Descent, 

lUv.  p.  SOO,  2  13, 

462 

Divorce, 

Rev,  p,  SU,  i  81, 

44 

Evidence, 

P.  L.  1880,  I  6£, 

353 

Rev.  p.  879,  J  6, 

352 

Executors, 

Rev.  p.  398,  \  11, 

242 

Nix.  Dig.  p.  308,  {  29, 

382 

Insolvent  Debtors, 

JBev.  p,  499,  I  11, 

455 

Limitations, 

Rev.  p.  599,  \  25, 

447 

Married  Women, 

Rev.  p.  637, 1  4, 

127 

Mortgages, 

P.  L.  1880,  p. 

255,            111,  419, 

432,495 

Rev.  p.  708,  I  31, 

179 

Rev.  p.  708,  i  34, 

437 

Rev.  p.  709,  J  39, 

486 

Municipal  Corporations — Jersey  City, 

P.  L.  1871,  p.  114s  n  114, 

117, 

121 

Newark, 

P.  L.  1857,  p.  116  1  109. 

Bahway, 

P.  L.  1865  p.  499, 

495 

Orphans  Court, 

Rev.  p.  764,  I  62,        99,  382,  523 

Surveys, 

Title, 

Trustees, 


Nix,  Dig.  p.  653, 1  70^      100,  382 

Rev.  p.  770, 1  81,  486 

Rev.  p.  778,  U  118,  119,  194 

Rev.  p.  779,  U  124,  126,  203 

Rev.  p.  776,  J  110,  224 

Rev.  p.  791,  i  176,  512 

Rev.  p.  781,  i  129,  242 

Rev.  p.  781,  I  130,  243 

Rev.  p.  776,  J  113,  244 

Nix.  Dig.  p.  935,  441 

Rev.  p.  1189,  358 

Rev.  p.  1224,  2  i,  327 


Street. 

Se»  Constitution,  1 ;  Mobtoaoe,  17. 


Subroffation. 

1.  After  a  second  moi-tgage  had  been  taken  on  certain  lands,  a  pay- 
ment of  part  of  the  principal  of  the  first  mortgage  was  made  by 
a  brother  of  the  mortgagor,  under  an  agreement  between  the' 
holder  of  the  mortgage  and  the  mortgagor  and  hb  brother,  that 
the  latter  should  be  subrogated  to  the  rights  of  the  mortgagee 
ander  the  mortgage  for  those  payments. — Hdd,  that,  as  against 
the  holder  of  the   second   mortgage,  such  conventional  sab> 
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rogation  could  be  enforced.  The  payments  were,  in  fact, 
made  after  the  second  mortgage  was  given.  Shreve  v.  Hankin- 
souj  76 

Surety. 

Set  Assignment  for  Creditors,  1 ;  Executors,  4 ;  Guardian,  1 ; 

MORTOAQE,  3. 

T. 

Taxes. 

1.  Municipal  taxes  assessed  on  mortgaged  lands  in  Rahwav,  after  the 
mortgage  was  given,  are  liens  on  the  premises  paramount  to  the 
mortgage.    AUen  v.  AUen  493 

• 

Tender. 

1.  After  a  decree  in  foreclosure  had  been  obtained  and  execution 

placed  in  the  sheriff's  hands,  the  owner  of  the  equity  of  redemp- 
tion in  all  of  the  premises,  except  a  small  parcel,  tendered  to 
the  holder  of  the  mortgages,  and  also  to  the  sheriff,  the  amount 
due  tliereon,  which  was  refused. — Held,  that  the  fact  that  there 
was  error  in  the  decree  constituted  no  ground  for  refusing  the 
tender,  and  the  sheriff  was  directed  to  ac*>cept,  in  satisfaction  of 
the  mortgages  under  the  execution,  the  amount  due  at  the  time 
of  the  tender.    Fouler  v.  Union  National  Bank,  371 

2,  A  bill  to  redeem  a  past-due  mortgage,  and  for  an  account  of  the 

rents  and  profits  of  the  premises  during  the  mortgagee's  posses- 
sion, and  for  a  discovery  as  to  the  present  holder  of  the  mort- 
gage, was  filed  by  the  mortgagor.  On  demurrer — Heldy  that 
complainant  was  entitled  to  the  account  souglit,  but  not  to 
redeem ;  it  appearing  by  the  mortgagee's  answer  that  he  had 
assigned  the  mortgage  to  a  person  whom  he  mentioned.  .  But  a 
tender  of  the  amount  due  on  the  mortgage  having  been  made  to 
the  mortgagee  before  the  filing  of  the  bill,  held,  also,  that  such 
tender  bound  the  assignee  of  the  mortgage  so  far  as  interest 
thenceforward  was  concerned,  since  he  had  neglected  to  have  his 
assignment  recorded,  and  the  mortgagee,  on  inquiry  at  the  time 
of  the  tender,  refused  to  divulge  his  name,  and  the  mortgagor 
had  no  notice  of  the  assignment.  The  cause  was  directed  to 
stand  over  to  enable  the  mortgagor  to  bring  in  the  assignee. 
I^Hlz  V.  Simpson,  436 

See  MoRTQAQE,  2. 

Time. 

See  Appeal,  2 ;  Evidence.  2 ;  Executors,  3, 18. 
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Trusts  and  Truateea— Continued. 

another  savings  bank  :  "  This  account  is  in  trust  for  Frank  B. 
Smith/'  and  signed  it  with  her  name.  She  kept  both  pass- 
books in  her  own  possession,  and  drew  the  dividends  and  part 
of  the  deposits  down  to  1878,  when  she  became  insane.  Ck)m- 
plainant  is  her  nephew,  and  understood  that,  although  the  funds 
were  deposited  in  trust  for  him,  he  was  to  have  no  part  thereof 
until  RacheFs  death. — Heldf  that  he  had  no  claim  to  be  protect- 
ed during  Rachel's  lifetime,  against  her  or  her  guardian  draw- 
ing the  funds.     Smith  v.  Speer,  Sd^ 

See  Corporation,  3,  4 ;  Dower,  3 ;  Executors,  8 ;  Husband  and 
WiFEy  4 ;  Merger,  1 ;  Mortoaoe,  21. 


u. 

XTndue  Influence. 

1 .  When  a  person  whose  mind  is  enfeebled  by  disease  or  old  age,  is 

so  placed  as  to  be  subjected  to  the  influence  of  another  person, 
and  makes  a  voluntary  disposition  of  property  by  gift  in  favor 
of  such  person,  the  court  requires  proof  of  the  fact  that  the  donor 
understood  the  nature  of  the  act,  and  that  the  act  was  not  done 
through  the  influence  of  the  donee.    Haydock  v.  Haydock^  570 

2.  Where  it  is  obvious  that  a  gift  made  by  such  person  is  intended 

to  operate  as  a  will,  it  presents  an  additional  reason  for  imposing 
upon  the  donee  the  burden  of  showing  convincingly  the  validity 
of  the  act.    Id.,  570 

Variance. 

1.  An  answer  to  a  foreclosure  bill  stated  that  the  complainants,  in 
consideration  of  $500,  stipulated  "  to  agree  to  the  conditions  of 
the  mortgage." — Ueld^  that  the  allegation  was  not  sustained  by 
proof  that  the  complainants,  in  consideration  of  $500,  agreed  to 
take  the  mortgage  in  suit  in  substitution  for  another  of  the  same 
amount  on  other  property.    Ncuxr  v.  Union  and  Efsex  Land  Oo,^    111 

See  Appeal,  1. 

See  Costs,  3 ;  Insurance,  3, 

^Wills. 

1.  A  testator  eighty-five  years  old  wnen  he  died,  and  blind  for  the 
last  fifteen  years  of  his  life,  lived  for  many  years  and  until  his 
death  with  one  of  his  sons,  who  took  care  of  him.  He  left  two 
sons,  several  daughters  and  grandchildren  surviving. — Heldy  no 
evidence  of  incapacity  that  he  gave  all  of  his  land  to  his  two 
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sons,  charged,  however,  with  legacies  to  his  daughters  and 
grandchildren,  although,  by  a  codicil  executed  three  years 
before  hb  death  he  reduced  all  of  the  legacies,  because  he 
apprehended  that  the  legacies  and  his  own  debts  would  prove 
too  great  a  burden  for  his  sons,  when,  in  fact,  at  that  time,  a  part 
of  his  lands  had  increased  considerably  in  speculative  value ;  nor 
the  omission  of  some  of  his  grandchildren  from  his  beqaesta,  nor 
the  fact  that  the  di^^sition  of  his  property  is  grossly  unequal. 
Collim  V.  Otbom^ 

See  Charity,  1-^;   Devise  and  Legacy,  1-4;    Uhdue   Ikflu- 

ENCE,  2. 

"Words. 

"  Charge,"  Clatpson  v.  i2t%,  3-5 

"  Discount,"  Jones  v.  State  Bank,  •                                         Hj 

"  Purchase,"  Dean  v.  Anderton,  X^ 

"Request,"  Eddy  v.  Hartshome,  4:''i 
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